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[Notice  of  Filing  Record  on  Writ  of  Error  and 
Designation  of  Plaintiffs  in  Error  of  Parts  of 
Record  to  be  Printed.], 

hi  the  United  States  Cireidt  Court  of  Appeals  for 

the  Ninth  Circuit, 

JAMES  F.  FINDLAY,  T.  CLIVE  DAVIES  and  W. 
H.  BAIRD, 

Plaintiffs  in  Error, 

vs. 
THE  UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 

NOTICE  OF  FILING  RECORD  ON  WRIT  OF 
ERROR  AND  APPELLANTS'  DESIGNA- 
TION OF  PARTS  OF  RECORD  TO  BE 
PRINTED. 

To   the  United   States   of  America,  Defendant  in 
Error  Herein,  and  to  Its  Attorney,  JEFF  Mc- 
CARN,  United  States  District  Attorney  for  the 
District  and  Territory  of  Hawaii: 
Please  take  notice  that  the  transcript  of  record  on 
the  Writ  of  Error  herein  was  filed  in  the  above-en- 
titled court  on  the  4th  day  of  November,  1914,  and 
that  the  plaintiffs  in  error  intend  to  rely  on  all  of  the 
assignments  of  error  and  exceptions  in  said  record, 
and  consider  all  of  said  record  necessary  for  the  con- 
sideration thereof  with  the  exception  of  the  following 
pages  of  said  record,  which  plaintiffs  in  error  do  not 
consider  necessary  to  be  printed  in  said  record  and 
desire  to  have  omitted  from  said  record  as  printed: 
1.     Omit  pp.  la  to  15,  inclusive,  of  said  record, 
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which  pages  contain  orders  extending  the  time  to 
file  said  record,  and  insert  in  place  thereof: 

''By  various  orders  the  time  of  plaintiffs  in 
error  to  file  the  transcript  of  record  on  appeal 
was  extended  to  November  5th,  1914." 

2.  Omit  pp.  24  to  30,  inclusive,  being  minutes  of 
hearing. 

3.  Omit  pp.  68  to  70,  inclusive,  being  orders  of 
continuance. 

4.  Omit  pp.  71  to  72,  inclusive,  being  minutes  of 
hearing  on  motions  in  arrest  of  Judgment. 

5.  Omit  p.  78,  being  minutes  on  motion  for  a  re- 
hearing. 

6.  Omit  p.  84,  being  minutes  on  allowance  of  bill 
of  exceptions. 

7.  Omit  pp.  110  to  152,  inclusive,  being  United 
States  Exhibits  2  to  22,  inclusive,  in  that  said  exhib- 
its elsewhere  appear  in  full  in  said  record. 

8.  Omit  pp.  153  to  188,  inclusive,  being  opinion 
of  the  Court  upon  the  case,  in  that  said  opinion  ap- 
pears in  full  elsewhere  in  said  record. 

9.  Omit  also  the  extended  title  of  court  and  cause 
in  all  cases  except  on  the  first  page  and  in  the  com- 
plaint, and  insert  in  place  thereof  the  words  **  Title 
of  Court  and  Cause." 

Dated:  San  Francisco,  November  4th,  1914. 

HENRY  HOLMES, 
W.  L.  STANLEY, 
C.  H.  OLSON, 
Attorneys  for  Plaintiffs  in  Error. 
E.  B.  McCLANAHAN, 
S.  H.  DERBY, 
Of  Counsel. 
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Admission  of  Service. 

Due  service  of  the  within  and  foregoing  Notice  of 
Filing  Record  on  Writ  of  Error  and  Appellants'  Des- 
ignation of  Parts  of  Record  to  be  Printed,  and  re- 
ceipt of  a  copy  thereof,  this  13th  day  of  November, 
1914,  is  hereby  admitted. 

JEFF  McCARN, 
United  States  District  Attorney  for  the  District  and 
Territory  of  Hawaii. 

[Endorsed]:  No.  2511.  United  States  Circuit 
Court  of  Appeals,  Ninth  Circuit.  James  F.  Findlay 
et  al..  Plaintiffs,  vs.  U.  S.  of  America,  Defendant. 
Notice  of  Filing  Record  on  Writ  of  Error  and  Appel- 
lants'  Designation  of  Parts  of  Record  to  be  Printed. 
Filed  Nov.  24,  1914.    F.  D.  Monckton,  Clerk. 


Names  and  Addresses  of  Attorneys. 

For  Appellants:  HOLMES,  STANLEY  &  OLSON, 
#846  Kaahumanu  Street,  Honolulu,  Hawaii. 

For  Appellee:  ROBERT  W.  BRECKONS,  United 
States  Attorney,  Honolulu,  Hawaii.     [1*] 


By  various  orders  the  time  of  plaintiffs  in  error 
to  file  the  transcript  of  record  on  appeal  was  ex- 
tended to  November  5th,  1914. 
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United  States  of  America, 
District  of  Hawaii, — ss. 

United  States  District  Court  for  the  Territory  of 

Hawaii, 

THE  UNITED  STATES  OP  AMERICA, 

Plaintiff, 

vs. 

JAMES  P.  PINDLAY,  T.   CLIVE  DAVIES  and 
W.  H.  BAIRD, 

Defendants. 
Complaint. 

Comes  now  the  United  States  of  America,  plain- 
tiff, and  for  cause  of  action  against  James  P.  Pind- 
lay,  T.  Clive  Davies  and  W.  H.  Baird,  alleges  as  fol- 
lows, to  wit: 

1.  That  heretofore  and  on,  to  wit,  the  22d  day  of 
April,  A.  D.  1911,  at  Honolulu,  in  the  Territory  of 
Hawaii,  the  said  James  P.  Pindlay,  T.  Clive  Davies 
and  W.  H.  Baird,  by  their  certain  writing  obliga- 
tory, commonly  called  an  obligation,  sealed  with  the 
seals  of  the  said  James  P.  Pindlay,  T.  Clive  Davies 
and  W.  H.  Baird,  acknowledged  themselves  to  be 
held  and  firmly  bound  unto  the  United  States  of 
America  in  the  penal  sum  of  Pifteen  Thousand  Dol- 
lars ($15,000.00),  to  be  paid  unto  the  said  the  United 
States  of  America,  the  said  writing  obligatory  being 
subject  to  a  certain  condition  thereunder  written, 
as  follows:     [16] 
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The  condition  of  the  within  and  foregoing  ob- 
ligation is  such  that  if  the  said  principal  J.  F. 
Findlay  shall  pay  to  the  United  States  of  Amer- 
ica through  the  Collector  of  Customs  at  the  port 
of  Honolulu  in  the   Territory   of  Hawaii  the 
amount  which  the  Department  of  Commerce  and 
Labor  of  the  United  States  shall,  upon  such 
presentation  of  facts,  determine  that  the  said 
principal  is  liable  for  on  account  of  such  penal- 
ties so  alleged  to  have  been  incurred,  then  this 
obligation  shall  be  null  and  void,  otherwise  of 
full  force  and  effect, 
as  in  and  by  said  writing  obligatory  and  condition 
thereof,  a  copy  of  which  is  attached  hereto   and 
marked  ^^A,"  will  more  fully  appear. 

2.  That  thereafter  and  on,  to  wit,  the  4th  day  of 
December,  A.  D.  1911,  the  Department  of  Commerce 
and  Labor  of  the  United  States,  through  the  Secre- 
tary thereof,  did  determine  that  the  said  James  F. 
Findlay  was  liable  to  the  United  States  of  America 
for  and  on  account  of  certain  penalties  alleged  to 
have  been  incurred  by  him  as  master  of  the  British 
steamship  ''Orteric,"  on  account  of  the  alleged  vio- 
lation of  a  law  of  the  United  States  of  America  des- 
ignated as  the  Passenger  Act  of  1882,  as  amended; 
and  did,  on  said  4th  day  of  December,  A.  D.  1911, 
determine  that  said  liability  on  account  of  said  vio- 
lation did  amount  to  the  sum  of  Seven  Thousand 
Mne  Hundred  and  Sixty  Dollars  ($7,960.00'). 

3.  That  thereafter  and  on,  to  wit,  the  20th  day 
of  December,  A.  D.  1911,  notice  of  the  determination 
of  the  Department  of  Commerce  and  Labor  so  made 


6  James  F.  Findlay  et  al.  vs. 

as  aforesaid  was  given  to  James  F.  Findlay,  T.  Clive 
Davies  and  W.  H.  Baird,  the  defendants  in  this  case, 
and  demand  was  made  upon  them  for  the  payment 
to  the  United  States  of  America  of  the  said  sum  of 
Seven  Thousand  Nine  Hundred  and  Sixty  Dollars. 

[17] 

4.  That  the  said  defendants,  James  F.  Fmdlay, 
T.  Clive  Davies  and  W.  H.  Baird,  notwithstanding 
said  demand,  have  not,  nor  has  either  of  them,  paid 
to  the  United  States  of  America  the  said  sum  of 
Seven  Thousand  Nine  Hundred  and  Sixty  Dollars 
($7,960.00),  and  that  there  is  now  due  from  said  de- 
fendants, James  F.  Findlay,  T.  Clive  Davies  and  W. 
H.  Baird,  and  each  of  them,  to  the  United  States  of 
America,  by  reason  of  the  premises,  the  said  sum  of 
Seven  Thousand  Nine  Hundred  and  Sixty  Dollars 
($7,960.00),  together  with  legal  interest  thereon 
from  the  4th  day  of  December,  A.  D.  1911. 

WHEREFOEE,  the  United  States  of  America 
prays  for  process  against  the  said  defendants,  James 
F.  Findlay,  T.  Clive  Davies  and  W.  H.  Baird,  and 
that  it  may  have  judgment  against  the  said  James 
F.  Findlay,  T.  Clive  Davies  and  W.  H.  Baird,  for  the 
said  sum  of  Seven  Thousand  Nine  Hundred  and 
Sixty  Dollars  ($7,960:00),  with  interest  thereon  from 
the  said  4th  day  of  December,  A.  D.  1911,  and  the 
costs  of  this  action. 

THE  UNITED  STATES  OF  AMERICA. 
By  (Sgd.)    ROBT.  W.  BRECKONS, 
United  States  Attorney.    [18] 
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United  States  of  America, 
Territory  of  Hawaii, — ss. 

Robert  W.  Breckons,  being  first  duly  sworn  ac- 
cording to  law,  deposes  and  says :  That  he  is  the  Attor- 
ney of  the  United  States  within  and  for  the  District 
and  Territory  of  Hawaii;  that  he  is  duly  authorized 
to  bring  this  action;  that  he  has  read  the  above  and 
foregoing  Complaint  by  him  subscribed  on  behalf 
of  the  United  States  of  America,  and  knows  the  con- 
tents thereof,  and  that  the  facts  therein  stated  are 
true. 

(Sgd.)    ROBT.  W.  BRECKONS. 

Subscribed  and  sworn  to  before  me  this  7th  day  of 
March,  A.  D.  1912. 

[Seal]  (Sgd.)    P.  L.  DAVIS, 

Deputy  Clerk,  United  States  District  Court,  Terri- 
tory of  Hawaii.     [19] 

WHEREAS  the  Collector  of  Customs  of  the  port 
of  Honolulu,  Territory  of  Hawaii,  has  given  notice 
of  J.  F.  Findlay,  Master  of  the  British  Steamship 
^'Orteric,"  that  the  said  Master  has  incurred  certain 
penalties  on  account  of  alleged  violations  of  ^^The 
Passenger  Act,  1882"  as  amended;  and 

"WHEREAS  the  said  Collector  has  been  author- 
ized by  the  Department  of  Commerce  and  Labor  of 
the  United  States  to  grant  immediate  clearance  to 
said  Steamship  upon  a  bond  being  furnished  in  the 
penal  sum  of  Pifteen  Thousand  Dollars  ($15,000), 
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approved  by  the  United  States  District  Attor- 
ney for  the  Territory  of  Hawaii,  to  insure  the 
payment  of  snch  penalties  for  such  violations 
aforesaid  as  shall  be  determined  by  the  Department 
of  Commerce  and  Labor  of  the  United  States  to  have 
been  incurred  by  the  said  Master  after  the  presenta- 
tion, within  a  reasonable  time,  by  the  said  Master, 
or  his  agents  or  attorneys,  and  the  officials  of  the 
United  States  at  said  Honolulu,  of  the  facts,  to  said 
Department;  and 

WHEREAS  a  bond  in  the  form  of  these  presents 
and  with  the  sureties  therein  named,  has  been  ap- 
proved by  said  United  States  District  Attorney; 

NOW,  THEREFORE,  KNOW  ALL  MEN  BY 
THESE  PRESENTS:  That  the  said  J.  F.  FIND- 
LAY,  as  principal,  and  T.  CLr^E  DAVIES  and  W. 
H.  BAIRD,  both  of  said  Honolulu,  as  sureties,  are 
held  and  firmly  bound  unto  THE  UNITED  STATES 
OF  AMERICA  in  the  penal  sum  of  FIFTEEN 
THOUSAND  DOLLARS  ($15,000'),  for  the  pay- 
ment of  which  well  and  truly  to  be  made,  the  said 
principal  and  sureties  do  bind  themselves,  their 
heirs,  executors  and  administrators  firmly  by  these 
presents: 

THE  CONDITION  of  the  within  and  foregoing 
obligation  is  [20],  such  that  if  the  said  principal 
J.  F.  Findlay  shall  pay  to  the  United  States  of 
America  through  the  Collector  of  Customs  at  the 
port  of  Honolulu  in  the  Territory  of  Hawaii  the 
amount  which  the  Department  of  Commerce  and 
Labor  of  the  United  States  shall,  upon  such  presen- 
tation of  facts,  determine  that  the  said  principal  is 
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liable  for  on  account  of  sucli  penalties  so  alleged  to 
have  been  incurred,  then  this  obligation  shall  be  null 
and  void,  otherwise  of  full  force  and  effect. 

IN  WITNESS  WHEREOF  the  said  principal  and 
sureties  have  hereunto  set  their  hands  and  seals  this 
22d  day  of  April,  1911. 

(Sgd.)  JAMES  F.  FINDLAY.  (Seal) 
(Sgd.)  T.  CLIVE  DAVIES.  (Seal) 
(Sgd.)     W.  H.  BAIRD.  (Seal) 

In  presence  of 

W.  M.  BUCHUNAN, 
G.  E.  WHITNEY. 
The  foregoing  bond  is  hereby  approved  as  to  form 
and  sureties. 

Dated,  April  22,  1911. 

(Sgd.)     ROBT.  W.  BRECKONS, 
United  States  District  Attorney  for  the  Territory 
of  Hawaii. 

[Endorsed] :  No.  81.  (Title  of  Court  and  Cause.) 
'Complaint.  Filed  Mar.  7,  1912.  A.  E.  Murphy, 
Clerk.    By  (Sgd.)  F.  L.  Davis,  Deputy  Clerk.     [21] 


[Title  of  Court  and  Cause.] 

Answer. 

Now  comes  the  defendants  in  the  above-entitled 
cause,  by  their  attorneys.  Holmes,  Stanley  &  Olson, 
and  for  answer  to  the  complaint  herein  filed,  deny 
each  and  every  allegation  therein  contained. 
Dated,  Honolulu,  T.  H.,  March  28,  1912. 
(Sgd.)     HOLMES,  STANLEY  &  OLSON, 

Attorneys  for  Defendants. 
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[Endorsed]  :  No.  81.  (Title  of  Court  and  Cause.) 
Answer.  Filed  Mar.  28, 1912.  A.  E.  Murphy,  Clerk. 
By  (Sgd.)  F.  L.  Davis,  Deputy  Clerk.     [22] 


[Title  of  Court  and  Cause.] 

COME   NOW  the   parties  hereto,   by  their  re- 
spective attorneys,  and  waive  a  jury  trial  herein,  and 
agree  and  stipulate  that  this  cause  may  be  heard  by 
the  Court  without  the  intervention  of  a  jury;  and 
further  stipulate  and  agree  that  said  cause  may  be 
heard  by  the  Court  without  intervention  of  a  jury 
on  Monday,  the  22d  day  of  April,  A.  D.  1912. 
(Sgd.)     EOBT.  W.  BRECKONS, 
Attorney  for  Plaintiff. 
(Sgd.)     HOLMES,  STANLEY  &  OLSON, 

Attorneys  for  Defendants. 

[Endorsed]  :  No.  81.  (Title  of  Court  and  Cause.) 
Stipulation.  Filed  Apr.  20,  1912.  A.  E.  Murphy, 
Clerk.    By  (Sgd.)  F.  L.  Davis,  Deputy  Clerk.    [23] 


[Decision.] 

[Title  of  Court  and  Cause.] 

January  20,  1913. 
1.  Evidence — Parol  evidence  rule — Extrinsic  evi- 
dence to  show  bond's  legal  object:  In  a  suit  on  a 
bond,  though  the  bond  may  be  capable  of  being 
read  as  contemplating  an  unauthorized  arbitra- 
tion, yet  when  extrinsic  facts  would  show  the 
intent  of  an  authorized  submission  to  a  Govern- 
ment officer  for  remission  of  penalties  under 
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Rev.  Stat.,  sec.  5294,  as  amended,  such  facts  are 
admissible  in  evidence,  in  order  to  effectuate  the 
bond  when  that  may  be  done  without  varying  its 
terms. 

2.  Public  officers — Potver  and  authority^ — Submis- 

sion to  arbitration:  United  States  officers  have 
no  authority,  in  the  absence  of  statute,  to  submit 
to  arbitration  a  controversy  as  to  the  fact  of 
violations  of  law. 

3.  Same — Same — Penalties — Remission  proceed- 
ings— Requirement  of  bond  from  applicant:  The 
Secretary  of  Commerce  and  Labor  has  author- 
ity, under  Rev.  Stat.,  sec.  5294,  as  amended,  to 
exact  or  accept  from  an  applicant  for  remission 
of  statutory  penalties,  a  bond  to  secure  payment 
thereof  in  case  of  the  applicant's  disallowance. 
[31] 

4.  Estoppel — To  deny  public  officer's  authority — 

Penalty — Remission  proceedings:  A  ship's  mas- 
ter violating  the  Passenger  Act  of  1882,  22  Stat. 
186,  as  amended,  who  on  his  own  request  and  for 
his  own  advantage  obtains  clearance  of  his  ves- 
sel under  bond  for  payment  of  ^'such  penalties 
as  may  be  determined  by  the  Department  (Sec- 
retary) of  Commerce  and  Labor  to  have  been 
incurred,"  on  submission  of  the  facts,  and  whose 
pursuant  submission  admits  the  violation  but 
sets  up  alleged  extenuating  circumstances,  is 
estopped  to  deny  the  submission  to  be  an  applica- 
tion for  remission  of  penalties  within  the  Sec- 
retary's power  under  Rev.  Stat.,  sec.  5294  as 
amended,  when,  otherwise,  the  master  and  his 
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ship  would  escape  satisfaction  of  such  penalties. 

5.  Statutes — Revised  Statutes — Conflict  with  pre- 

existing laws:  In  interpreting  the  Revised  Stat- 
utes, resort  may  not  be  had  to  original  antece- 
dent acts  of  Congress  except  in  case  of  ambiguity 
of  the  revision. 

6.  Penalties — Remission    proceedings — Bond:    As 

above,  paragraphs  1,  3,  4, 

At  Law :  Action  of  debt  on  bond. 

R.  W.  BRECKONS,  U.  S.  District  Attorney, 
for  Plaintiff. 

C.  H.  OLSON  and  I.  M.  STAINBAOK 
(HOLMES,  STANLEY  &  OLSON,  with 
them),  for  the  Defendants.     [32'] 

This  is  an  action  of  debt  to  recover  $7,960  on  a 
bond  of  the  defendant  Findlay,  master  of  the  British 
steamship  ^^Orteric,"  as  principal,  and  the  defend- 
ants Davies  and  Baird  as  sureties,  conditioned  upon 
the  payment  to  the  United  States  of  America  through 
the  Collector  of  Customs  at  the  port  of  Honolulu,  of 
such  penalties  as,  in  the  language  of  this  instrument, 
should  be  ^^  determined  by  the  Department  of  Com- 
merce and  Labor  to  have  been  incurred  by  the  said 
master"  by  reason  of  alleged  violations  of  the  Pas- 
senger Act  of  1882  as  amended  (hereinafter  referred 
to  as  the  Act)  :  22  Stat.  186;  Act  of  Feb.  14,  1903, 
sec.  10,  32  Stat.  829 ;  Act  of  Feb.  9, 1905,  33  Stat.  711 ; 
Act  of  Dec.  19, 1908,  35  Stat.  583.  By  stipulation  in 
writing  the  case  was  submitted  to  the  Court  for  de- 
termination without  the  intervention  of  a  jury. 
From  the  evidence  the  facts  appear  as  hereinafter 
set  forth. 
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On  arrival  of  the  British  steamship  ^^Orteric"  at 
the  Port  of  Honolulu,  April  13,  1911,  on  a  voyage 
from  Oporto  and  Gibraltar,  carrying  passengers 
composed  mainly  of  Portuguese  and  Spanish  immi- 
grants destined  for  Hawaii,  an  examination  of  the 
vessel  was  made  by  customs  officers  assigned  to  that 
duty  by  the  collector  pursuant  to  the  provision  of 
the  Act,  section  11.  This  inspection  resulted  in  a 
report  of  April  17,  disclosing  violations  of  the  fol- 
lowing sections  of  the  Act :  2,  relating  to  berths ;  3, 
light  [33]  and  ventilation;  4,  food;  5,  hospitals; 
6,  discipline  and  cleanliness;  7,  posting  of  notices 
prohibiting  ship's  company  from  visiting  steerage 
quarters.  Immediately  the  collector  gave  written 
notice  to  the  master  of  his  liability  to  penalties  in 
respect  to  the  ship  ^^Orteric"  for  these  violations, 
specifying  them  in  detail,  and  also  for  violations  of 
section  9  relating  to  passenger  manifests.  More- 
over, this  notice  stated  the  maximum  penalty  in  each 
instance,  offering  an  opportunity  ^Ho  present  any 
statements  desired,"  and  directed  attention  to  sec- 
tion 13  of  the  Act  providing  a  lien  upon  the  offend- 
ing ship  for  these  penalties.  Thereafter  the  local 
agents  of  the  ^^Orteric"  directed  to  the  collector  a 
letter  dated  April  22,  requesting  him  to  cable  to  the 
Secretary  of  Commerce  and  Labor  (hereinafter 
called  the  Secretary)  for  permission  to  grant  clear- 
ance to  the  ^^Orteric"  *^upon  a  satisfactory  bond  be- 
ing furnished  for  the  payment  of  any  penalties 
which  may  be  imposed  in  respect  to  the  alleged 
violations  of  the  Passenger  Act  by  that  steamer, 
....  full    particulars    regarding    the    matter    to 
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be  furnished  to  the  Department  of  Commerce  and 
Labor  for  their  determination  of  what  shall  be  done 
in  connection  therewith."  On  the  same  day  the 
agents  had  already  directed  another  letter  to  the  col- 
lector, making  ^^application  for  clearance  of  the  said 
steamer  for  Victoria,  British  Columbia,"  and  "m 
view  of  the  alleged  yiolations"  offering  to  ^'furnish 
an  adequate  bond  covering  the  same,  providing  that 
the  facts  concerning  such  alleged  violations  be 
submitted  to  the  Secretary  ....  [34]  for  de- 
termination." The  collector,  by  cable,  notified  the 
Secretary  of  the  application  for  clearance  ^^  under 
bond  covering  alleged  penalties"  and  recommended 
^* favorable  consideration,"  to  which  the  acting 
Secretary  replied  by  cable  of  April  22,  '^With  ap- 
proval United  States  attorney  clear  ^Orteric,'  fifteen 
thousand  dollar  bond."  The  bond  in  suit,  for  this 
amount,  was  thereupon  executed  and  by  the  United 
States  attorney  was  '^approved  as  to  form  and  sure- 
ties. ' '  The  bond  recites,  by  way  of  introduction,  the 
collector's  notice  to  the  master  of  the  latter 's  having 
*  incurred  certain  penalties  on  account  of  alleged 
violations"  of  the  Act,  and  the  department's  au- 
thority to  the  collector  to  grant  immediate  clearance 
upon  the  furnishing  of  an  approved  bond  ^^to  insure 
the  payment  of  such  penalties  for  such  violations 
aforesaid  as  shall  be  determined  by  the  department 
....  to  have  been  incurred  by  the  said  master 
after  the  presentation  within  a  reasonable  time,  by 
the  said  master,  or  his  agents  or  attorneys,  and  the 
officials  of  the  United  States  at  Honolulu,  of  the 
.  facts,  to  said  department."     The  condition  of  the 
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bond  is  the  payment  by  the  master  to  the  United 
States  through  the  collector,  of  ^Hhe  amount  which 
the  Department  of  Commerce  and  Labor  of  the 
iTnited  States  shall,  upon  such  presentation  of  facts, 
determine  that  the  said  principal  is  liable  for  on  ac- 
<30unt  of  such  penalties  so  alleged  to  have  been  in- 
curred." Upon  delivery  of  the  bond  to  the  collector, 
on  April  23,  clearance  was  granted  forthwith. 

Thereafter  the  Honolulu  attorneys  for  the  master 
sent  to  the  collector,  a  letter  dated  April  27,  in  which 
[35]  ''m  order  to  preserve  the  rights"  of  their 
client,  they  ^^ formally  enter  protest  against  the  im- 
position of  the  penalties  aforesaid  and  all  penalties 
whatsoever  that  may  be  imposed  on  account  of  al- 
leged violations"  of  the  Act,  but  promise  to  file  with 
the  collector  as  soon  as  possible  ^*a  full  statement  of 
the  facts  concerning  the  said  alleged  violations,  to  be 
submitted  to  the  Department  of  Commerce  and 
Labor  in  order  that  it  may  arrive  at  a  proper  deter- 
mination of  the  matter. ' ' 

After  some  extension  of  time  granted  to  the  mas- 
ter for  his  submission  of  facts,  the  collector,  on  June 
14,  received  from  the  Honolulu  attorneys  a  letter 
^^  submit  (ting)  for  presentation  to  the  Department 
of  Commerce  and  Labor,"  the  affidavits  of  the  mas- 
ter, the  chief  officer,  the  ship's  doctor,  and  one  of 
the  nurses  of  the  ^^Orteric,"  and  ^^  copies  of  notices 
in  the  English,  Portuguese  and  Spanish  languages, 
which  were  posted  according  to  the  above  mentioned 
affidavits  as  required  by  said  section  7"  of  the  Act, 
and  which  the  master's  attorneys  state  were  '^ob- 
tained" by  them  ''on  board  the  S.  S.  'Orteric'  from 
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the  captain  and  chief  officer  thereof."  Also,  this 
letter  promised  an  endeavor  to  have  the  owners  fur- 
nish the  department  with  a  copy  of  the  ship's  plans 
and  specifications  referred  to  in  the  master's  affi- 
davit, and  asked  permission  to  submit  a  supplement- 
ary presentation  of  facts  concerning  the  alleged 
violations  of  section  3,  as  to  ventilating  apparatus, 
by  affidavit  or  affidavits  to  be  secured  immediately 
upon  the  return  of  a  Mr.  Campbell  who  was  to  ar- 
rive in  Honolulu  on  June  16,  and  who  was  expected 
[36]  to  establish  inspection  and  approval  of  the 
ventilating  apparatus  at  the  port  of  clearance  by 
emigration  officers.  There  is  no  evidence  before  the 
Court,  however,  that  any  submission  of  the  plans  and 
specifications,  or  any  supplementary  presentation 
of  facts  as  to  ventilating  apparatus,  was  ever  made. 
A  summarization  of  the  affidavits  follows. 

Section  2,  Berths:  The  master  admits  the  viola- 
tion of  section  2  of  the  Act  in  that  all  single  male 
passengers  were,  after  March  5,  not  berthed  in  the 
fore  part  of  the  vessel  in  a  compartment  separate 
from  the  space  or  spaces  appropriated  to  other  pas- 
sengers, but  on  account  of  a  riot  between  the  Spanish 
and  Portuguese  male  passengers  it  was,  ^4n  order 
to  maintain  discipline  and  prevent  bloodshed, 
....  deemed  mandatory  to  segregate  the  Portu- 
guese passengers  from  the  Spanish  passengers,  and 
therefore  the  affiant  removed  said  Portuguese  male 
single  passengers  from  said  compartment  in  the 
fore  part  of  the  said  vessel  aft." 

Section  3,  Light  and  Ventilation :  The  master  does 
not  attempt  to  show  the  ship's  provisions  for  light 
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and  ventilation  to  have  conformed  with  the  require- 
ments of  the  Act  but  deposes  to  his  ^'belief  that  the 
ventilating  devices  in  each  compartment  occupied 
by  passengers  ....  were  equal  in  capacity  and 
utility  to  the  ventilating  specifications  set  forth 
in  section  3  of  the  Act,  ....  as  will  be  more 
particularly  shown  by  a  copy  of  the  plans  now 
in  possession  of  ...  .  the  owners  of  said  steam- 
ship, and  the  specifications  [37]  attached  thereto, 
to  be  supplied  for  use  in  connection  with  this  affi- 
davit" (but,  as  above  noted,  not  supplied).  On  the 
contrary,  the  master  attempts  to  bring  the  case 
within  the  concession  made  by  this  section  of  the 
Act,  that  "in  any  steamship  the  ventilating  appara- 
tus provided,  or  any  method  of  ventilation  adopted 
thereon,  which  has  been  approved  by  the  emigration 
officers  at  the  port  or  place  from  which  said  vessel 
was  cleared,  shall  be  deemed  a  compliance  with  the 
foregoing  provisions."  In  this  behalf,  he  deposes, 
*^that  on  the  21st  day  of  February,  1911,  the  said 
steamship  was  cleared  from  the  port  of  Oporto 
in  Portugal,  .  .  .  .  ;  that  on  the  day  preceding 
about  10  Portuguese  officials,  among  whom  affiant 
believes  were  included  Portuguese  emigrant  officials, 
carefully  inspected  the  said  steamship,  .  .  .  .  ,  with 
reference  to  construction,  equipment,  food  sup- 
ply, and  ventilation,  and  [the  said  steamship]  was 
approved  in  all  such  respects  and  otherwise  by  all 
of  said  officials."  As  to  water-closets  the  master 
deposes  ^'that  there  were  sufficient  closets  in  number 
in  proportion  to  the  number  of  passengers  accord- 
ing to   the   requirements  of   said  section  3,  .  .  .  . 
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all  enclosed,  some  of  which  were  located  on  one  side 
of  the  upper  deck  ....  and  the  others  on  the 
other  side  of  said  upper  deck."  Nothing  is  said  as 
to  the  closets  being  ^* properly  enclosed  and  located" 
or  ^^kept  and  maintained  in  a  serviceable  and  cleanly 
condition  throughout  the  voyage,"  within  the  pro- 
visions of  the  Act,  though  these  were  subjects  of  com- 
plaint by  the  collector,  and  though  the  point  to 
which  [38]  the  affidavit  is  especially  directed, 
sufficiency  in  number  of  closets,  is  not  made  by  the 
collector  at  all  but  is  conceded  by  his  letter  of  April 
17,  and  therefore  called  for  no  reply  or  statement  in 
behalf  of  the  ship.  Moreover,  the  benefit  of  official 
inspection  is  not  extended  by  the  above  exception  to 
the  matter  of  closets. 

The  affidavit's  introductory  statement  should  here 
be  noted,  ^Hhat  on  the  24th  day  of  February,  1911, 
the  said  steamship  left  Gibraltar  with  about  1,500 
Spanish  and  Portuguese  emigrant  passengers  aboard 
whose  destination  was  Honolulu;  that  about  550  of 
said  passengers  were  Portuguese  and  the  remainder 
Spanish ;  and  it  should  be  noted  that  nothing  is  said 
as  to  whether  some  of  these  passengers  were  taken 
on  at  Gibraltar — in  which  case  a  new  and  favorable 
inspection  would  be  required,  to  bring  the  case  within 
the  benefit  of  the  above  exception.  The  above- 
mentioned  report  of  the  inspectors  was  in  the  hands 
of  the  Secretary  for  consideration  in  this  case;  it 
shows  that  1,000  of  the  passengers  were  taken  on  at 
Gibraltar,  after  there  had  been  taken  on  at  Oporto, 
three  days  before,  but  300  passengers,  and  at  Lisbon, 
two  days  before,  only  252  more.    So  the  master, 
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while  claiming  exemption,  has  failed  to  show  that  he 
is  within  the  proviso  of  section  3, — indeed,  has  ap- 
parently attempted  to  mislead  tHe  Secretary  by  such 
a  suppression  and  perversion  of  facts  as  would  imply 
an  inspection  after  all,  instead  of  about  a  third  of, 
the  passengers  had  been  taken  aboard.     [39] 

Section  4,  Food:  The  master  here  also  deposes  by 
way  of  concession  and  justification,  or  confession 
and  avoidance,  ^'that  while  milk  for  infants  and  chil- 
dren was  served  regularly  only  twice  a  day,  never- 
theless mothers  of  such  infants  and  children  were 
at  all  times  supplied  upon  application  with  con- 
densed milk  at  other  times,  and  often  served  at  ir- 
regular times  without  application." 

Section  5,  Hospitals:  The  master  deposes  that  the 
hospital  compartments  were  ^^  ventilated  by  large 
skylights  and  portholes,"  but  does  not  meet  the  com- 
plaint that  the  ventilation  was  insufficient.  He 
also  deposes  to  the  utilization  as  hospitals  of  two 
large  compartments  aggregating  more  than  1,500 
square  feet,  but  gives  details  showing  that  the  ac- 
cess of  air  was  not  direct  and  was  cut  off  in  rough 
weather.  On  this  point  the  affidavit  appears  to 
dodge  the  question  of  the  suitability  of  the  regular 
hospital  and  to  attempt  to  divert  attention  there- 
from to  two  special,  make-shift  hospitals. 

Section  6,  Discipline  and  Cleanliness :  The  master 
makes  no  denial  of  the  alleged  filthy  condition  of  the 
ship,  but  deposes  that  he,  the  chief  officer,  the  ship's 
doctor,  and  an  interpreter,  almost  every  day,  and 
one  or  more  of  them  every  day,  inspected  the  ship 
and  passengers  and  ^^  warned  and  directed  the  pas- 
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sengers  to  keep  themselves  in  a  cleanly  condition 
and  to  stay  on  the  upper  deck  as  much  as  possible  " 
and     directed  said  passengers  to  air  their  baggage 
and  beddmg  whenever  the  weather  would  permit, 
im    but  with  few  exceptions  the  said  passengers 
refused  to  do  so,  stating  that  they  feared  their  be- 
ongings  would  be  stolen,"  and  he  deposes  that  on 
account  of  the  great  number  of  passengers,  the  crew 
could  not  air  the  bedding  and  baggage  without  the 
passengers'  assistance,  and  that  at  all  times  the  crew 
was  engaged  in  cleaning  the  decks  and  compart- 
ments and  did  all  in  that  respect  that  could  reason- 
ably be  done."    The  master  thus,  in  effect,  regards 
the  «ta  utory  duty  of  the  ship  as  performed  by  its 
officers  merely  directing  the  passengers  to  maintain 
c leanhness.    The  ship's  condition  of  disorder  and 
filth  , on  arrival  at  Honolulu  is  attributed  to  excite- 
ment of  the  passengers  in  view  of  the  approach  of 
landing  and  end  of  the  voyage,-who  threw  the  rem- 
nants of  their  breakfast  about  the  floors  and  decks, 

2ty,      """""^'"'^  ''  '""'^  ^'^  customarily  done 
theretofore,  and  also  to  the  tearing  of  cloth  from 

mattresses  m  order  to  make  bags  for  their  belong- 

tul        a'T''^"'"*  ''"**^"^^  «^  tb^  "^attress- 
uffing.    And  It  is  stated,  that  it  was  at  the  collec- 

ors  direction  that  the  ship  was  left  in  this  condi- 

the  wlv  "T  .  '^'  '''''  ''^^'^^"^'  ^  precaution,  bv 
gr  nd  u'r  T  T'^^'  ^'^  "^^P^*-^'  ^^^  the 
tions  m  statu  quo. 

The  master  then  deposes  to  the  posting  of  copies 
of  section  6  of  the  Aoi  in  ti,    t>    ^  ^ 

"  or  tne  Act,  in  the  Portuguese  and  Span- 
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ish  languages,  in  all  of  the  companionways  and  in 
various  parts  of  the  vessel;  but  states  that  in  the 
course  of  the  voyage  many  of  them  were  torn  down 
by  passengers,  and  that  such  •  [41]  notices  were 
again  posted  about  two  weeks  before  reaching  Hono- 
lulu; also  that  very  few  of  the  passengers  could  read, 
— as  if  the  Act  made  this  posting  at  all  dependent 
upon  the  literacy  of  the  passengers. 

Section  9,  Passengers  Manifest:  The  master  ad- 
mits that  'Hhe  shifting  of  the  passengers  in  order 
to  segregate  the  Spanish  from  the  Portuguese,  re- 
sulted in  some  confusion,  making  it  impossible  for 
affiant  to  include  in  the  list  of  passengers  the  exact 
compartments  and  spaces  occupied  by  them  there- 
after. ' ' 

The  affidavit  of  the  chief  officer  ^^  confirms  .... 
in  all  respects"  the  affidavit  of  the  master,  as  does 
the  affidavit  of  the  ship's  doctor.     The  doctor  also 
deposes  that  all  compartments  and  decks  were  swept 
not  less  than  twice  daily,  and  were  treated  daily 
with  a  suitable  disinfectant;  that  he  would  not  per- 
mit the  washing  of  apartments  occupied  by  passen- 
gers because  in  his  opinion  and  from  the  experience 
of  physicians  in  charge  of  emigrant   vessels,   such 
washing  results    in  unavoidable    dampness   highly 
detrimental  to  health.    He  deposes  that  ''any  and 
all  accumulations  ....  were  rendelred  physically 
harmless  and  innocuous  by  disinfectants,"  and  ''the 
sleeping    apartments    were    scraped    with     shovels 
every  day  and  swept,"  and  "most  of  the  litter  found 
on  board  ....  at  Honolulu,  was  the  result  of  food 
and  rubbish  and  the  contents  of  mattresses  being 
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thrown  or  strewn  about  the  deck  by  the  passengers 
in  their  excitement  and  haste  to  land."  He  says 
that  "the  temporary  or  additional  hospital  quarters 
[42]  ....  were,  in  the  opinion  of  the  affiant,  well 
suited  to  that  purpose  considering  the  circum- 
stances," but  though  deposing  that  he  ^'directly 
superintended  all  of  the  sanitation  and  sanitary 
measures,"  he  says  nothing  about  the  regular  hos- 
pital and  its  ventilation.  *^The  mortality  on  board 
said  vessel,"  he  attributes  ^'very  largely  to  the  con- 
cealment by  parents  of  the  ailments  of  their  chil- 
dren and  their  refusal  to  submit  them  to  medical 
treatment."  ^' While,"  as  he  says,  ^^milk  was 
served  regularly  only  twice  a  day,  nevertheless  con- 
densed milk  was  served  at  irregular  times  each  day 
to  the  mothers  for  the  use  of  such  children,  both 
upon  application  and  without  application";  '^con- 
stant inspection  was  made  by  affiant,  and  milk  sup- 
plied in  all  cases  where  it  was  found  necessary,"  and 
"si  quantity"  (stating  it)  of  condensed  milk  was 
provided  ''ample  for  the  requirements  of  the  chil- 
dren and  nursing  mothers."  The  water  supply  for 
bathing  and  washing  of  said  passengers  was  unlim- 
ited, and  the  usual  accommodations  for  washing  ex- 
isted. 

One  of  the  nurses  deposes  that  "she  assisted 
throughout  said  voyage  in  caring  for  the  passengers' 
who  were  ill  and  for  infants;  that  milk  was  served 
twice  daily  regularly  ....  and  at  iri'egular  times 
in  addition  whenever  desired  by  the  mothers  of  in- 
fant children  and  also  whenever  it  appeared  neces- 
sary to  the  hospital  staff;  that  affiant  believes  that 
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milk  in  ample  quantities  was  served  at  all  times." 
Her  statements  as  to  hospitals  and  ventilation  is  the 
same  in  substance  as  that  of  the  master,  whom  she 
also  confirms  as  to  the  riot  and  the  consequent  segre- 
gation of  Portuguese     [43];    and  Spanish. 

The  collector  thereupon,  on  June  17,  forwarded 
to  the  Secretary,  the  master's  showing  of  affidavits 
and  copies  of  posted  notices,  and  the  collector's  own 
showing  which  consisted  of  the  bond  in  suit,  the 
above-described  letters  and  cablegrams  (by  original 
or  copy),  also  the  inspector's  report  of  the  vessel's 
condition,  and  a  letter  of  the  collector  to  the  United 
States  district  attorney  at  Honolulu  dated  April  17, 
transmitting  this  report  and  calling  attention  to  the 
violations  of  the  Act,  a  letter  (copy)  of  April  18  of 
the  Portuguese  consul  at  Honolulu  to  the  governor 
of  Hawaii  protesting  against  the  sanitary  conditions 
of  the  vessel,  the  report  (copy)  of  the  grand  jury 
for  the  April,  1911,  term  of  this  court  adverse  to  the 
master  on  the  same  points  as  covered  by  the  above- 
described  letter  of  the  collector  to  the  master.  And 
a  few  merely  formal  and  immaterial  letters  of  ac- 
knowledgment and  of  transmission  between  the  col- 
lector and  other  officials  were  included  among  the 
papers  presented  to  the  Secretary.  He  also  had  be- 
fore him  a  letter  directed  to  the  department  by  the 
Washington  attorney  for  the  owners,  dated  April 
22,  but  not  received  until  two  days  later,  and  per- 
haps of  no  bearing  on  the  question  of  the  object  of 
a  bond  the  negotiations  for  which  had  already  been 
consummated  by  other,  and  the  leading,  attorneys 
in  the  matter  at  Honolulu,  but  which  in  fairness  to 
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the  respondents  should  nevertheless  be  mentioned 
as  possibly  not  so  equivocal  as  the  bond  and  the  pre- 
ceding Honolulu  correspondence,  and  as  more 
clearl}^  capable  of  [44]  being  read  as  contemplat- 
ing some  kind  of  an  ^^adjudication,"  i.  e.,  arbitra- 
tion, by  the  Secretary.  Though,  under  all  the  cir- 
cumstances, the  conclusion  is  inevitable  that,  even  if 
this  letter  did  imply  an  arbitration,  it  would  not  ex- 
press the  actual  object  of  the  negotiations.  This 
conclusion  is  borne  out  by  several  considerations.  In 
the  first  place,  the  Washington  attorney  had  no  part 
either  in  the  preparation  of  the  bond,  or  of  the  sub- 
mission pursuant  thereto,  i.  e.,  of  the  matter  which 
the  bond  was  intended  to  cover  and  which  would  in- 
dicate the  bond's  purpose;  and  it  may  be  fairly 
found  from  the  evidence,  direct  and  circumstantial, 
that  any  light  of  his  statements  would  be  at  most 
no  more  than  dimly  reflected  light.  Even  giving 
his  use  of  the  word  ^^adjudication"  a  strict  sense, 
certainly  not  called  for  by  any  controlling  fact  or 
presumption  of  fact  or  of  law  (but  quite  the  con- 
trary), he,  still,  was  not  in  as  good  position  to  char- 
acterize the  proceedings  as  were  those  others  who 
were  active  in  the  actual  negotiations  and  on  the 
field,  and  whose  request  for  clearance  discloses  that 
the  object  of  the  proposed  submission  of  ^^full  par- 
ticulars regarding  the  matter,"  was  the  Secretary's 
^^determination  of  ivhat  shall  he  done  in  connection 
therewith''  (agents'  letter  of  April  22,  above). 
Furthermore,  while  it  might  be  a  possible,  though 
it  is  by  no  means  a  necessary,  nor  even  the  probable 
or  reasonable,  inference  from  the  Washington  at- 
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torney's  letter  of  April  22,  that  it  was  he  who  had 
the  first  advice  and  direction  from     [45]     the  own- 
ers of  the  vessel  and  so  himself  initiated  the  pro- 
ceedings; still  it  is  important  to    repeat    that    the 
Honolulu  attorneys  were  the  ones  on  the  ground  and 
that  it  was  really  their  application  for  clearance,  or 
that  of  the  local  agents  under  their  guidance,  which 
was  acted  upon,  and  not    the    application    of    the 
Washington   attorney,  whose   letter,    as   suggested 
above,  did  not  reach  the  department  until  two  days 
after  the  vessel  had  cleared, — sent  on  a  Saturday 
and  not  received  until  the  following    Monday    (as 
shown  by  the  department's  receipt  stamp  on  the 
face  of  the  letter).     Also,  after  the  submission  to 
the  Secretary  this  attorney,    though    specially    re- 
questing by  letter  of  July  11,  further  time  for  pres- 
entation of  a  ^^ Written  brief  of  his  contentions"  to 
be   ^^supplement(ed)  ....  by  a   verbal  presenta- 
tion" of  ^Hhe  points  which  he  desires  the  Depart- 
ment to  consider,"  nevertheless  failed  to    present 
any  defense  of  the  master  or  any  argument  in  sup- 
port of  a  defense, — indeed,  did  not  appear  at  all,  as 
he  would  naturally  have  done  if  the  consideration 
of  the  Secretary  had  been  giias^*- judicial  instead  of 
executive,  i.  e.,  in  the  nature  of  judgment  on  dis- 
puted facts  rather  than  of  pardon  for  admitted  acts. 
This  letter  of  April  22  recites  the  vessel's  deten- 
tion for  alleged  breaches  of  the  Act,  the  details  of 
which  are  unknown,  and  in  view  of  the    time    re- 
quired for  this  attorney  and  the  Secretary  to  fully 
ascertain  the  facts     [46]     and  of  the  urgent  import- 
ance of  minimizing   delay    (as   a   cargo   waited   at 
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Seattle),  requests  the  department  to  instruct  the 
collector  by  cable  to  report  of  cable  *Hhe  cause  of 
the  detention  with  such  details  as  may  be  necessary 
to  enable  the  department  to  act  on  the  owner's  re- 
quest, which  is  that  permission  be  granted  to  the 
vessel  to  proceed  on  her  voyage  '^upon  her  master 
or  Honolulu  agent  entering  into  bond  for  the  mak- 
ing good  of  any  penalty  found  to  be  due  either  by 
the  vessel  or  the  master,  and  that  upon  the  coming 
in  of  a  formal  report  of  the  matter  the  questions 
involved  be  then  adjudicated  upon  after  a  hearing." 

The  collector,  in  his  letter  of  June  17  transmitting 
the  papers  in  the  case,  reported  penalties  aggregat- 
ing $7,960  as  follows:  ^^ Section  2,  $5  for  each  stat- 
ute passenger, — 1,242  at  $5, — $6,210;  section  3,  pen- 
alty of  $250;  section  4,  misdemeanor  reported  to 
United  States  attorney;  section  5,  penalty  of  $250; 
section  6,  penalty  of  $250;  section  7,  misdemeanor 
reported  to  United  States  attorney;  section  9,  pen- 
alty of  $100."  And  it  will  be  observed  that  in  the 
consideration  of  the  case,  no  action  was  taken  as  to 
the  violations  of  a  criminal  nature,  alleged  in  the 
collector's  letter  notifying  the  master  of  his  liability, 
namely,  breaches  of  sections  4  and  7  of  the  Act, 
which  are  misdemeanors. 

On  December  4,  1911,  the  acting  Secretary  di- 
rected to  the  collector  a  letter  in  this  matter,  which 
he  characterizes  as  '^the  application  of  James  Find- 
lay,  master,  for  relief  from  the  penalties  incurred  in 
the  case  of  the  steamer  [47]  ^Orteric'  for  viola- 
tions of  the  Passenger  Act,"  namely,  sections  2,  3, 
5,  6  and  9,  but  not  sections  4  and  7  involving  misde- 
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meanors.     After  reviewing  at  length  the  report  of 
the  grand  jury,  the  acting  Secretary  concludes: 

^^From  the  papers  submitted,  it  is  evident 
that  this  vessel  with  1,242  statute  passengers 
w^as  navigated  on  a  voyage  of  eight  weeks  under 
all  conditions  of  weather  in  violation  of  practi- 
cally all  of  the  provisions  of  the  passenger  Act 
having  to  do  with  the  health,  comfort,  and  well- 
being  of  the  passengers.  The  death  of  57  chil- 
dren during  the  voyage  marks  this'  as  the  worst 
case  ever  submitted  to  the  Department.  The 
sexes  were  not  properly  segregated  during  a 
large  portion  of  the  voyage,  the  master  stating 
that  the  confusion  w^as  such  that  it  was  impos- 
sible for  him  to  state  in  the  manifest  the  exact 
compartments'  and  spaces  occupied  by  the  va- 
rious passengers.  The  ventilation  of  the  ship 
appears  to  have  been  wholly  inadequate,  this 
lack  of  ventilation  in  the  opinion  of  the  grand 
jury,  increasing  the  rate  of  mortality.  Ill-ven- 
tilated hospital  facilities  without  adequate 
equipment  were  furnished;  the  manifest  of  the 
vessel  was  not  completed,  and  the  sanitary  con- 
ditions of  the  vessel  were  inexcusable.  The 
Department  concurs  in  the  following  extract 
from  the  report  of  the  Grand  Jury: 

""  ^We  cannot  emphasize  too  strongly  the  ne- 
cessity for  the  observance  of  the  regulations 
requiring  vessels  to  be  kept  in  a  clean  and  sani- 
tary condition.  When  poor  immigrants,  per- 
haps unaccustomed  to  modern  methods  of  sani- 
tation, are  brought  into  a  tropical  climate  such 
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as  Hawaii,  not  only  their  own  good,  but  the  good 
of  the  conmiunity  in  general  is  subserved  by  a 
rigid  insistence  on  compliance  with  the  law.' 

'^In  the  opinion  of  the  Department,  penalties 
aggregating  $7,960'  were  incurred  in  this  case 
for  violation  of  the  sections  enumerated  and  it 
declines  to  intervene  in  behalf  of  the  offend- 


ers." 


Due  notice  of  this  determination  was  given  to  the 
principal  and  sureties  and  demand  made  for  pay- 
ment of  $7,960'  covering  the  above  penalties,  but 
soi'Ch  payment  the  obligors  have  refused  and  neg- 
lected to  make.     [48] 

When  the  action  came  on  for  hearing,  the  evi- 
dence first  submitted  consisted  merely  of  the  execu- 
tion and  delivery  of  the  bond,  the  determination  of 
the  acting  Secretary,  notice  thereof  to  the  obligors 
and  demand  for  payment,  and  the  breach  of  the 
bond's  condition,— all  on  the  theory  that  the  under- 
taking was  in  any  event  valid  as  a  common-law  ob- 
ligation. After  study  of  the  cases  as  thus  submitted, 
I  came  to  the  conclusion  that  the  bond  could  not  be 
sustained  on  its  face,  so  far  as  concerned  the  possibly 
apparent  (but  not  necessarily  exclusive)  nature  of 
the  condition  as  one  for  the  payment  of  such  sum 
as  the  department  or  its  chief  officer,  should  deter- 
mine on  an  arbitration ;  in  other  words,  the  bond  on 
its  face  seemed  capable  of  the  implication ;  and  this 
the  first  apparent  or  natural  implication,  of  such 
action  by  the  Secretary  as  would  amount  to  the  ex- 
ercise of  judicial  functions;  i.  e.,  an  arbitration  be- 
tween  the   United   States   and   the  master   of  the 
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^^Orteric,"  in  which,  also,  the  arbitrator  was  an  ex- 
ecutive officer  not  only  of  the  Government  but  of  the 
department    particularly    interested.     Accordingly, 
at  the  Court's  suggestion,  the  Government  moved  to 
re-open  the  case  for  the  introduction  of  further  evi- 
dence, to  show  the  exact  nature  of  the  whole  transac- 
tion between  the  representatives  of  the  vessel  and  the 
officers  of  the  Government.    Also,  in  the  considera- 
tion of  the   evidence,  a   suspicioji   arose,    from  the 
opening  statement  of  the  acting  Secretary's  letter  of 
December  4,   characterizing   the   proceedings  as  an 
^^application  for  relief  from  penalties   incurred," 
as  w^ell  as  from  his  concluding  statement  of  '^de- 
clin(ing)  to  intervene  in  behalf  of  the  offenders," 
that  the  bond  contemplated     [49]     not  an  arbitra- 
tion of  any  controversy,  not  a  giiasi- judicial  deter- 
mination of   disputed   liability  for  penalties,  but  a 
proceeding  for  remission  of  penalties,  or  at  least  for 
relief  from  the  legal  effect  of  admitted  acts,  done, 
however,  under  alleged  extenuating  circumstances. 
In  fairness,  it  should  be  said,  here,  that  any  con- 
clusions of  this  opinion,  as  to  the  character  of  the 
proceedings,  are  based  entirely  on  what  was  done 
therein  by  the  master  and  his  witnesses  and  attor- 
neys, their  ^'practical  construction,"  and  not  in  the 
least  on  the  acting  Secretary's    characterization  of 
the  proceedings  in  his  letter  of  December  4, — which 
characterization  is,  for  our  purposes,  assumed  to  be 
mere  irrelevant  opinion,  or  hearsay ;  though  without 
committing  myself  to   an  opinion   either  way,  it  is 
possible  that  something  could  be  said  in  support  of 
its  evidential  value.    No  contention  is  made  on  be- 
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half  of  the  obligors  that  the  collector  ever  regarded 
the  proceedings  as  anything  but  a  submission  for 
mitigation;  and  any  such  contention  would  be  con- 
trary to  the  express  language  of  his  letter  of  June 
17,  transmitting  to  the  department  the  showing  in 
behalf  of  the  respective  parties. 

The  motion  to  re-open  was  granted,  and  over  the 
objection  of  defendants'  counsel  on  the  ground  of 
violation  of  the  parol  evidence  rule,  the  facts  other 
than  those  proved  at  the  first  hearing  were  disclosed 
as  above  set  forth.  This  extended  review  of  the 
whole  transaction  has  seemed  necessary  in  fairness 
to  all  parties,  and  also  advisable  in  order  to  [50] 
make  the  reasons  for  my  conclusions  fully  under- 
stood. 

This  course  of  hearing  further  evidence  was  taken 
deliberately,  and  seemed  an  enlightened  application 
of  the  parol  evidence  rule,  within  the  rational  limits 
marked  by  Mr.  Wigmore.  See  4  Wigmore  on  Evi- 
dence, sec.  2462,  pp.  3476,  3477;  sec.  2463,  p.  3488; 
sec.  2465,  pp.  3490,  3492;  sec.  2470,  p.  3499;  5  Id., 
sec.  2462,  note  8.  In  the  language  of  Mr.  Wigmore 's 
Pocket  Code  of  Evidence,  ^^The  ultimate  standard 
of  interpretation  is  the  sense  employed  by  the  party 
or  parties  doing  the  legal  act,"  sec.  1958,  rule  222, 
and  in  resorting  to  the  ''species  of  usage"  which  may 
be  employed  ''in  ascertaining  this  ultimate  stand- 
ard," the  Court  may  adopt  even  "a  sense  variant 
from  that  of  general  usage,"  upon  being  "persuaded 
(1)  that  such  sense  exists  in  some  special  or  personal 
species  of  usage,  and  (2)  that  the  party  was  employ- 
ing that  other  species  of  usage,"  sees.  1959,  1960; 
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and  ^^the  sense  supplied  by  general  usage,  and  pro- 
visionally adopted," — (*'as  a  means  of  attaining 
(not  of  supplanting  or  of  competing  against)  the 
ultimate  standard,  namely,  the  sense  actually  used 
by  the  party  or  parties  to  the  ac^,") — '^must  be  re- 
jected, as  soon  as  it  is  made  to  appear  that  there 
exists  some  other  sense  in  a  special  or  personal 
usage  which  was  followed  by  the  party  or  parties  in 
the  particular  case,"  sec.  1961,  with  sec.  1960  inter- 
polated. Indeed,  Mr.  Wigmore  in  his  edition  of 
Greenleaf  on  Evidence,  uses  the  language  of  Pro- 
fessor Thayer  to  suggest  as  *^ natural"  a  '^free  and 
full  range  among  extrinsic  facts  in  aid"  of  "the  pro- 
cess of  interpretation."  1  Greenleaf  on  Evidence, 
16th  ed.,  [51]  sec.  305j ;  and  see  Id.,  sec.  305k. 
By  this  test,  it  appears  to  my  satisfaction  that  the 
parties  did  not  intend  a  submission  in  the  sense  in 
which  the  words  of  the  bond  might  naturally  be  first 
taken,  i.  e.,  a  submission  of  facts  with  the  object  of 
a  determination  of  the  master's  guilt  or  innocence 
of  the  law's  violation, — an  arbitration,  but  that  the 
parties  had  in  view  a  submission  of  facts  with  the 
object  of  a  remission  of  the  penalties  to  which  the 
actual  violation  of  the  law  had  made  the  master  con- 
fessedly liable.  And  not  only  do  the  facts,  admitted 
over  counsel's  objection,  support  this  reading  of  the 
bond,  but  also  the  presumption  of  right-acting  (the 
most  universal  presumption  of  life)  leads  me  to  dis- 
regard the  superficial  or  first  apparent  sense  of  the 
bond's  language.  For,  to  posit  an  arbitration  is  to 
read  the  bond  as  contemplating  an  unauthorized 
act.    Hobbs   v.    McLean,  117   U.  S.    567,   575,  576; 
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Delaware  &c.  E.  Co.  v.  Kutter,  147  Fed.  51,  62; 
United  States  Fidelity  &c.  Co.  v.  Board  of  Com'rs, 
145  Id.  144,  148,  149;  17  A.  &  E.  Enc.  L.,  2d  ed.,  17, 
18.  And  see  Cooke  v.  Graham's  Admr.,  3  Cranch, 
229,  235,  in  which  Chief  Justice  Marshal  declares 
that  in  ^'many  cases  on  the  construction  of  bonds 
....  the  letter  (even)  of  the  condition  has  been  de- 
parted from,  to  carry  into  effect  the  intention  of  the 
parties." 

As  a  general  rule,  in  the  absence  of  an  enabling 
statute,  public  officers  are  without  authority  to  sub- 
mit to  arbitration  a  controversy,  in  which  the  Gov- 
ernment is  a  party.  [52 J  In  support  of  this  propo- 
sition, a  mere  reference  must  suffice  to  the  following 
authorities  as  in  point  or  suggestive:  Jones  v. 
How^ard,  4  Mich.  446,  448,  449,  for  the  general  prin- 
ciple that  ^^  officers  who  are  created  by  statute  must 
confine  their  acts  within  its  provisions";  Mechem 
on  Public  Offices  and  Officers,  sec.  511,  and  n.  5,  sees. 
505-507;  the  valuable  decision  of  Circuit  Judge 
V/oodbury  in  United  States  v.  Ames,  1  Woodb.  & 
M.  76,  24  Fed.  Cas.  784,  789,  790,  No.  14,441,  applying 
this  principle  to  an  arbitration  submission;  Morse 
on  Arbitration,  30;  Child  v.  United  States,  4  Ct.  CI. 
176,  184;  District  of  Columbia  v.  Bailey,  171  U.  S. 
161, 176,  in  which  Mr.  Justice  White,  though  viewing 
liberally  the  contractual  capacity  of  certain  officers 
as  implied  from  other  recognized  powers,  yet  holds 
that  the  ^^mere  absence  of  a  statutory  inhibition"  is 
in  general  no  justification  for  the  exercise  of  the 
power  of  submission,  but  that  the  officer  must  first 
have    his    authority    from    that    legislative    body 
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(municipal,  state  or  national),  which  is  his  guard- 
ian if  not  his  parent;  Benjamin  v.  United  States, 
29  Ct.  CI.  417,  419;  Child  v.  United  States,  supra. 
See  Brannen  v.  United  States,  20  Ct.  CI.  219,  224. 
(It  is  worth  while  to  note  in  passing  that  the  value 
of  the  Court  of  Claims  reports  as  a  source  of  au- 
thority on  many  phases  of  the  powers  of  public  offi- 
cers, has  apparently  been  overlooked  [53],  by  the 
Courts  and  law-book  writers.)  And  the  reasoning 
of  the  decisions  on  the  power  of  public  officers  to 
compromise  would  seem  to  add  some  support  to  the 
principle,  applied  in  the  above-cited  cases  to  the 
power  to  arbitrate, — regardless  of  distinctions  be- 
tween compromise  and  arbitration.  See,  e.  g.,  the 
opinion  of  Judge  Benedict  in  United  States  v. 
George,  6  Blatchf .  406,  25  Fed.  Cas.  1277,  1279,  1280, 
No.  15,198. 

It  may  be  observed  by  the  way  that  the  violations 
of  statute  out  of  which  the  mooted  transaction  arose, 
though  close  to  the  border-line  of  the  quasi-cvimmsil, 
are  nevertheless  the  subject  of  a  civil  action  for  re- 
covery of  the  penalties  incurred  (Jacob  v.  United 
States,  1  Brock.  520,  13  Fed.  Cas.  267,  No.  7157; 
Stearns  v.  United  States,  2  Paine,  305,  22  Fed.  Cas. 
1188,  No.  13,341 ;  Boyd  v.  Clark,  13  Fed.  909 ;  16  Enc. 
PI.  &  Pr.  231-239),  especially  if  the  parties  so  choose 
to  regard  them  (see  Moller  v.  United  States,  57  Fed. 
490,  495)  ;  so  that  the  bond  would  not  be  held  invalid 
on  the  score  of  a  prohibited  arbitration  of  a  subject 
of  criminal  prosecution  (2  A.  &  E.  Enc.  L.,  2d  ed., 
557,  558;  3  Cyc.  595;  5  Enc.  L.  &  P.  38). 

Also,  it  should  be  noted  that,  assuming  an  arbi- 
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tration  for  purpose  of  discussion,  the  fact  of  the 
arbitrator's  being  practically  one  of  the  very  parties, 
or  at  least  the  agent  of  a  party,  does  not  in  any  way 
control  my  view  of  the  bond  on  its  face;  for  the 
principal  under  the  bond  has  waived  any  objection 
of  disqualification  for  interest,  because  he  has,  of 
course,  entered  into  the  obligation  with  full  [54] 
knowledge  of  the  arbitrator's  being  an  agent  of  the 
Government.  2  A.  &  E.  Enc.  L.,  2d  ed.,  637;  3  Cyc. 
619';  5  Enc.  L.  &  P.  88.     See  3  Cyc.  617,  n.  48. 

Furthermore,  even  if  there  were  plausibility  in 
the  argument  made  in  behalf  of  the  obligors,  that  the 
giving  of  a  bond  was  enforced  by  circumstances  (the) 
urgent  importance  of  getting  the  ship  away  for  its 
waiting  cargo,  etc.),  i.  e.,  the  claim  of  duress,  invol- 
untariness,  such  argument  is  quite  untenable  under 
the  facts  of  the  case,  for  it  was  the  obligors  them- 
selves who  proposed  and  urged  this  very  procedure, 
and  for  their  own  convenience. 

But  we  now  come  to  the  points  which  are  more 
seriously  regarded  as  vital.  The  district  attorney 
insists  that,  in  any  event  the  bond,  even  if  the  con- 
templated arbitration  and  not  penalty  remission,  is 
good  on  its  face  as  a  common-law  obligation,  and 
maintains  that  the  granting  of  clearance  of  the  ves- 
sel, at  the  request  of  the  master,  constitutes  a  good 
consideration  to  support  this  obligation.  This  argu- 
ment cannot  be  permitted  to  stand  in  the  face  of  the 
rule  that  public  officers  are  without  authority  to  sub- 
mit to  arbitration.  It  is  illogical,  futile,  to  lay  down 
such  a  rule  of  restraint,  and  then  hold  that,  in  spite 
of  any  want  of  power,  an  unauthorized  act  may  be 


The  United  States  of  America,  35 

given  effect  by  the  officer's  exaction  or  acceptance  of 
a  bond  covering  that  act.  This  appearing  to  be  a 
sound,  indeed  the  only  possible,  application  of  the 
rule,  the  mere  fact  of  there  being  a  just  [55]  con- 
sideration, in  the  grant  of  the  requested  clearance, 
cannot  be  urged  to  the  rule's  undoing.  An  extreme 
illustration  may  make  this  more  clear;  if  the  fact 
of  a  quid  pro  quo  in  the  grant  of  clearance  may  jus- 
tify an  unauthorized  submission  to  arbitration  in 
these  '^ civil"  infractions  of  the  Passenger  Act,  it 
would  equally  well  justify  a  submission  to  arbitra- 
tion of  alleged  criminal  breaches  of  this  statute  pun- 
ishable by  imprisonment,  e.  g.,  under  section  4.  And, 
of  course,  the  argument  is  not  sound,  according  to 
one  of  the  most  elementary  principles  of  the  law  of 
contracts.  Anson's  English  Law  of  Contracts,  2d 
Amer.  ed.,  by  Huff  cut,  12,  sec.  10,  subd.  5 ;  Harriman 
on  Contracts,  2d  ed.,  sec.  228.  The  argument  over- 
looks the  distinction  between  subject  matter  (or  ob- 
ject) and  consideration:  validity  of  the  latter  cannot 
cure  illegality  of  the  former.  See  1  Page  on  Con- 
tracts, sec.  325. 

Moreover,  the  argument  ignores  the  fundamental 
policy  of  the  law  relating  to  the  powers  of  public 
officers.  Coimsel  seems  to  lose  sight  of  the  broad 
principle  of  policy  in  his  zeal  to  see  justice  done  in 
this  particular  case.  Indeed,  there  is  a  conflict  of 
policies  here, — ^the  policy  of  securing  in  this  par- 
ticular case  punishment  of  the  offending  ship  and 
master,  and  the  policy  in  general  of  not  countenanc- 
ing an  abuse  of  power  by  a  public  officer  even  in  a 
good  cause.     The  former  is  a  matter  of  insignificance 
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compared  with  the  latter.  Mayor  Gaynor,  late  Jus- 
tice of  the  Supreme  Court  of  New  York,  has  em- 
phasized this  distinction  in  a  letter  worthy  of 
quoting  [56]  here.  In  reply  to  a  zealous  guard- 
ian of  public  morals,  who  besought  him  to  '^stop'^ 
certain  moving-picture  exhibitions  of  prize-fighting, 
he  writes : 

'^  Will  you  be  so  good  as  to  remember  that  ours 
is  a  Government  of  laws  and  not  of  men  ?  .  .  .  . 
I  am  not  able  to  do  as  I  like  as  mayor.  I  must 
take  the  law  just  as  it  is,  and  ....  shall  not 
take  the  law  into  my  own  hands.  You  say  you 
are  glad  to  see  that  the  mayors  of  many  cities 
have  ^ordered'  that  these  pictures  shall  not  be 
exhibited. 

Who  set  them  up  as  autocrats?    If  there  be 
some  valid  law  giving  any  mayor  such  power, 
then   he   can   exercise   it;   otherwise  not.     The 
growing    exercise  of    arbitrary    power  in  this 
country  by  those  put  in  office  would  be  far  more 
dangerous,  and  is  far  more  to  be  dreaded,  than 
certain  other  vices  that  we  all  wish  to  minimize 
or  be  rid   of.     People   little    know    what  they 
are  doing  when  they  try  to  encourage  officials 
to  resort  to  arbitrary  power."    Mayor  Gaynor 's 
Letters,  American  Magazine,  January,  1913,  49. 
See  Sir  Courteney  Ilbert's  ^* Legislative    Methods 
and  Forms,"  pp.  38-40;  A.  Lawrence  Lowell's  ^'Gov- 
ernments and  Parties  in  Continental  Europe,"  p. 
44;  Jeremiah  Black,  Essays,  etc.,  p.  598. 

As  to  the  suggestion  of  an  estoppel  against  the 
obligors  to  deny  a  power  in  the  collector  or  his  su- 
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perior  officer  to  submit  to  arbitration  (i.  e.,  viewing 
the  bond  according  to  an  intention  possibly  apparent 
on  its  face,  of  an  arbitration),  it  must  be  remembered 
that,  ''estoppel  of  whatever  kind  is   subject  to  one 
general  rule,  that  it  cannot  override  the  law  of  the 
land:  for  example,  a  corporation     [57]     cannot  be 
estopped  as  to  acts  which  are  ultra  vires.''     9  Enc. 
Britt,  11th  ed.,  801,  tit  ''Estoppel."    And   see  the 
pregnant  language  of  Collins  v.  Benbury,  3  Ired.  L. 
(No.  Car.),  285,  36  Am.  Dec.  722,  726,  to  the  effect 
that  what  is  merely  void  cannot  estop.     It  would  be 
of  doubtful  wisdom  as  a  precedent,  though  it  might 
be  fair  enough  to  the  obligors  in  this  particular  case, 
to  hold  that  parties  by  estoppel  can  create  a  power 
not  possessed  by  a  public  officer,  to  submit  to  arbi- 
tration. 

The  finding  has  already  been  intimated,  of  a  sub- 
mission for  the  purpose  of  obtaining  remission  of  the 
penalties  alleged  by  the  collector  to  have  been  in- 
curred by  the  ship  and  master.  While  the  submis- 
sion was  somewhat  informal, — lacking  even  a  regu- 
lar petition  with  prayer  for  relief,  yet  I  feel  satisfied, 
beyond  any  doubt,  of  the  truth  of  the  conclusion  of 
fact  that  the  proceeding  was  intended  with  a  view 
to  obtaining  the  exercise  of  leniency.  Such  is  the 
only  reasonable,  satisfactory,  answer  to  the  questions : 
If  the  master's  showing  of  facts  was  not  a  submis- 
sion for  the  purpose  of  obtaining  remission  of  the 
alleged  penalties,  why  did  he  set  up  extenuating 
circumstances?  If  it  was  an  arbitration  of  disputed 
facts,  which  was  contemplated,  why  did  the  master 
not  show  facts  in  defense,  instead  of  facts  in  miti- 
gation ? 
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Here  is  a  real  estoppel.  If  the  master  has,  as  I 
find,  actually  regarded  the  proceeding  covered  by  the 
bond,  as  a  submission  for  remission  of  penalties, 
or  led  the  Government's  officers  from  the  beginning 
to  so  understand  [58]  his  intent,  then  why  seek  a 
principle  of  law  to  support  a  contrary  intent? 
Furthermore,  it  is  undeniable  that  the  master  and 
his  attorneys  were  endeavoring  to  avoid  liability  by 
reason  of  alleged  extenuating  circumstances ;  and  so, 
in  any  event,  even  though  it  be  possible  that  such 
circumstances  might,  as  the  defendants  claim,  be 
adapted  to  a  defense  under  an  arbitration, — though 
it  does  not  appear  that  it  was  ever  urged  as  a  defense^ 
the  department  was  justified  in  treating  the  sub- 
mission as  it  did,  i.  e.,  as  a  submission  within  the 
authority  of  the  Secretary  to  consider  and  pass  upon 
under  section  5294  of  the  Revised  Statutes  as 
amended.  Any  estoppel  in  the  case  lies  here;  and 
the  fact  that  the  Government  permitted  the  vessel 
to  clear  and  go  beyond  the  reach  of  its  courts  and 
of  the  local  grand  jury,  supplies  the  element  of 
^'prejudice"  or  'injury"  which  would  follow  denial 
of  such  estoppel.  11  A.  &  E.  Enc.  L.,  2d  ed.,  436- 
438;  16  Cyc.  744.  In  passing,  the  grand  jury's  state- 
ment may  be  noted,  that  an  indictment  would  have 
been  found  but  for  ^^the  action  of  the  owners  of  the 
vessel  in  frankly  submitting  the  facts  to  the  Depart- 
ment of  Commerce  and  Labor  for  its  determination 
and  agreeing  to  abide  by  whatever  decision  that  de- 
partment might  make." 

The  objections,  made  in  this  court,  in  behalf  of 
the  defendants,  to  the  evidence  submitted  to  the  Sec- 
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retary  by  the  collector,  as  being  hearsay  and  imma- 
terial, are,  it  would  seem,  untenable.  According  to 
my  theory  of  the  case,  it  was  proper  to  see  just  what 
was  before  the  Secretary,  [59]  just  what  was  sub- 
mitted to  him  by  the  parties,  so  that  from  the  matter 
submitted  a  finding  might  be  made  as  to  the  character 
of  the  submission.  See  authorities  on  evidence, 
supra;  also  Wigmore's  Code,  sees.  1969,  19'72;  Mer- 
riam  v.  United  States,  107  U.  S.  437,  441 ;  Eock  Island 
Eailway  v.  Eio  Grande  Eailroad,  143  U.  S.  596, 
609.  Objections  might  technically  be  well  taken 
not  only  to  the  inspectors'  report,  the  grand  jury 
report,  the  official  letters,  etc.,  submitted  by  the  col- 
lector, but  also  to  the  affidavits,  the  copies  of  posted 
notices  and  the  attorneys'  letter  verifying  the  source 
and  contents  of  these  notices  and  the  fact  of  their 
posting,  submitted  by  the  master.  But  it  would  be 
an  unwarranted  refinement  of  technicality  to  give 
heed  now  to  the  complaints  of  the  master  who  had 
himself  initiated  the  proceedings  and  throughout  had 
made  no  objection  but  had  countenanced  their  infor- 
mality. See  Duvall  v.  Sulzner,  155  Fed.  910,  syll.  2, 
917,  918.  If  I  were  called  upon  in  this  suit  to  pass 
upon  the  soundness  of  the  Secretary's  admission  of 
evidence  precedent  to  his  ruling  on  the  submission 
for  leniency,  I  would  still  hold  that  the  admission 
of  everything  submitted  by  the  collector  was  harm- 
less error,  and  that  the  master  stood  ^'convicted  out 
of  his  own  mouth"  in  the  affidavit  which  he  himself 
swore  to  and  presented  to  the  department.     [60] 

But  on  this  aspect  of  the  case,  counsel  for  the  de- 
fendants argue  that  the  power  of  the  Secretary  to 
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remit  is  wanting,  quite  as  much  as  the  power  of  the 
collector  or  the  Secretary  to  submit  to  arbitration; 
and  the  earnest  contention  is  that  the  provision  of 
the  Eevised  Statutes,  sec.  5294,  as  amended,  upon 
which  is  founded  the  Secretary's  power  to  remit, 
does  not  apply  to  any  other  subject  than  those  within 
the  purview  of  the  power  of  remission  given  by  the 
original  act  of  Congress,  16  Stat.  458,  embodied  in 
this  section  of  the  Revised  Statutes,  to  wit,  ^^any 
fine  or  penalty  provided  for  in  this  act,"  etc.  Now, 
this  original  act,  of  February  28,  1871  (of  which  sec- 
tion 5294  of  the  Eevised  Statutes  represents  section 
64),  entitled  ^^An  act  to  provide  for  the  better  se- 
curity of  life  on  board  of  vessels  propelled  in  whole 
or  in  part  by  steam,  and  for  other  purposes,  'ex- 
cepted from  its  provisions'  vessels  of  other  coun- 
tries," Revised  Statutes,  sec.  4400,  Act  of  1871,  sec. 
41,  16  Stat.  440.  And  so,  if  we  must  be  guided  not 
by  what  the  present  statute.  Revised  Statutes,  sec. 
5294,  says  on  its  face,  but  by  what  the  original  stat- 
ute says,  then  it  is  conceded  that  the  power  to  remit 
does  not  apply  to  the  ^^Orteric,"  which  is  ''a  vessel 
of  another  country."  But  the  argument  overlooks 
the  provisions  of  sections  5595  and  5596  of  the  Re- 
vised Statutes,  which  declare  that  these  Revised 
Statutes  '*  embrace  the  statutes  ....  in  force 
on  the  1st  day  of  December,  1873,  as  revised/^  and 
that  ''all  acts  of  Congress  passed  [61]  prior"  to 
said  dsited,  "any  portion  of  which  is  embraced  in  any 
section  of  said  revision  are  hereby  repealed,  and  the 
section  applicable  thereto  shall  be  in  force  in  lieu 
thereof."     See  United  States  v.  Tucker,  122  Fed. 
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518,  523.  Accordingly,  in  United  States  v.  Bowen, 
100  U.  S.  508,  513,  the  federal  Supreme  Court  held 
^^that  the  Revised  Statutes  must  be  treated  as  a  legis- 
lative declaration  of  what  the  statute  was  on  the 
1st  of  December,  1873,  and  that  when  the  meaning 
w^as  plain  the  courts  could  not  look  to  the  original 
statutes  to  see  if  Congress  had  erred  in  the  revision," 
— which  '^  could  only  be  done  when  it  was  necessary 
to  construe  doubtful  language."  Viethor  v.  Arthur, 
104  U.  S.  498,  499;  Arthur  v.  Dodge,  101  Id.  34,  36; 
Deffeback  v.  Hawke,  115  Id.  392,  402,  in  which  Mr. 
Justice  Field  holds  that  ^^no  reference  can  be  had  to 
the  original  statutes  to  control  the  construction  of 
any  section  of  the  Revised  Statutes,  (even)  although 
in  the  original  statutes  it  may  have  had  a  larger  or 
more  limited  application."  Cambria  Iron  Co.  v. 
Ashburn,  118  Id.  54,  57 ;  Hamilton  v.  Rathbone,  175 
Id.  415,  419,  420;  The  Brothers,  10  Ben.  400:  4  Fed. 
Cas.  318,  No.  1,968;  United  States  v.  Sixty-five 
Vases,  18  Fed.  508,  510.  The  suggestion  of  Judge 
Blatchford  to  the  contrary  in  The  L.  W.  Eaton,  9 
Ben.  289,  15  Fed.  Cas.  1119,  1123,  col.  2,  No.  8,612, 
has  thus  been  overruled.  See,  also,  1  Lewis'  Suther- 
land on  Statutory  Construction,  2d  ed.,  sec.  271,  2  Id., 
sec.  450.  It  is  sometimes  quite  a  violent  presump- 
tion that  everyone  ^^ knows  the  law";  and  to  insist 
that  where  the  law  has  been  revised  the  average  man 
shall  know  not  only  the  law  as  embodied  in  [62] 
the  revision  but  also  as  contained  in  all  the  precedent 
statutes,  would  be  to  make  law  revision  a  burden 
instead  of  a  help  to  an  already  law-enfettered  public. 
Chancellor   Zabriskie   some   years   before   had   ex- 
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pressed  the  germ  of  this  truth  when  he  said  in  Key- 
port  Steamboat  Co.  v.  Farmers'  Transportation  Co., 
15  N.  J.  Eq.  13,  24.  ^^The  only  just  rule  of  con- 
struction, especially  among  a  free  people,  is  the 
meaning  of  the  law  as  expressed  to  those  to  whom 
it  is  prescribed,  and  who  are  to  be  governed  by  it." 
See,  also.  In  re  Suekichi  Tsuji,  4  U.  S.  Dist.  Ct. 

Haw.  .     In  the   statute  here  in   question  the 

language  is  not  doubtful;  and,  so,  we  may  not  look 
elsewhere,  but  must  read  the  provision  as  applying 
to  the  remission  of  penalties  under  laws  relating  to 
vessels,  irrespective  of  the  nationality  of  the  vessel 
concerned.  It  may  be  noted  that  section  5294,  as 
amended,  is  even  broader  than  originally,  now  ap- 
plying to  penalties  relating  to  ^^ vessels"  instead  of 
'^ steam-vessels."    28  Stat.  595 ;  29  Id.  39. 

Finally,  counsel  for  the  defendants  would  at  all 
events  save  their  case  by  the  contention,  that  '^even 
if  the  Secretary  could  remit  a  fine,  that  would  not 
give  him  or  the  collector  of  customs  the  power  to 
impose  a  fine."  They  say,  ^'no  penalty  can  be  im- 
posed upon  the  master  until  there  has  been  a  judicial 
determination  of  his  liability,"  and  in  spite  of  the 
bond,  the  parties  are  left  just  where  they  started. 
But,  we  need  not  take  the  time  to  determine  whether 
the  collector  or  the  Secretary  has  the  power  to  [63] 
^ ^impose"  a  penalty.  See  17  Ops.  Atty.  Gen.  262, 
283,  284;  24  Id.  583,  588.  Here,  we  have  an  admis- 
sion by  the  master  of  the  alleged  violations  of  stat- 
ute: See  summary  of  his  affidavit  submitted,  and 
discussion  thereof,  supra;  and  where  a  party  admits 
his  wrong,  as  he  necessarily  must  in  making  an  ap- 
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plication  for  remission  of  penalty  (The  Princess  of 
Orange,  19  Fed.  Cas.  1336,  1339,  1340,  No.  11,431; 
United  States  v.  Morris,  10  Wheat.  246,  295),  I  can 
see  no  reason  nor  justice  in  giving  him  this  extra 
^^bite  at  the  cherry"  so  that  he  may  have  two  chances 
to  clear  himself  instead  of  the  one  chance  of  the 
usual  fair  trial  by  his  peers.  A  reasonable  and 
just  view  seems  to  me  to  be  this :  Where  the  Secre- 
tary has  the  power  to  remit,  he  may  in  order  to  pre- 
vent the  wrongdoer's  playing  fast  and  loose  with 
him,  exact  a  bond  as  an  assurance  of  good  faith  and 
to  secure,  in  case  of  denial  of  remission,  full  satis- 
faction of  the  penalty  incurred  by  him  and  from 
which  he  asks  to  be  relieved.  This  view  finds  sup- 
port in  the  following  cases,  among  many:  United 
States  V.  Garlinghouse,  25  Fed.  Cas.  1258,  1260,  No. 
15,189;  Neilson  v.  Lagow,  12  How.  97,  107,  108 
United  States  v.  Hodson,  10  Wall.  395,  405-408,  409 
United  States  v.  Mora,  97  U.  S.  413,  419-421,  422 
Eogers  v.  United  States,  32  Fed.  890;  Great  Falls 
Mfg.  Co.  V.  United  States,  18  Ct.  CI.  160,  195.  If 
the  case  were  one  of  appeal  from  an  admitted  judg- 
ment of  a  lower  court,  but  the  statute  made  no  pro- 
vision for  an  appeal  bond,  there  would  not,  I  think, 
be  the  slightest  hesitation  by  any  court  to  hold  that 
it  had  power  to  make  a  rule  requiring  [64]  the 
appellant  to  give  a  bond  to  secure  performance  in 
case  of  an  affirmance  of  the  judgment  from  which 
he  sought  relief.  The  case  here  is  no  different:  the 
power  to  accept  or  require  such  an  undertaking  is 
an  administrative  power  fairly  and  reasonably  in- 
cident to  the  power  to  remit,  or  refuse  to  remit,  upon 
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consideration  of  facts  presented  as  the  basis  for 
desired  remission. 

The  contention  that  *^no  penalty  can  be  imposed" 
without  "si  judicial  determination  of  liability"  is 
contrary  to  the  opinion  of  highest  authority,  judicial 
and  executive,  holding  that  the  powers  of  the  Secre- 
tary with  reference  to  remission  of  penalties  may  be 
exercised  either  before  or  after  judgment.  The 
Laura,  114  U.  S.  411,  416;  United  States  v.  Morris, 
10  Wheat.  246,  295,  296 ;  Peacock  v.  United  States, 
125  Fed.  583,  588;  17  Ops.  Atty.  Gen.  282,  283,  284. 
See  24  Ops.  Atty.  Gen.  583,  588. 

Wherefore,  I  find  for  the  plaintiff.  Let  judg- 
ment be  entered  accordingly. 

(Sgd.)     CHAS.  F.  CLEMONS, 
Judge,  Uliited  States  District  Court. 

[Endorsed]  :  No.  81.  (Title  of  Court  and  Cause.) 
Decision  of  Clemons,  J.  Piled  Monday,  Jan.  20, 
1913.  A.  E.  Murphy,  Clerk.  By  (Sgd.)  F.  L. 
Davis,  Deputy  Clerk.     [65] 


[Title  of  Court  and  Cause.] 

Motion  in  Arrest  of  Judgment. 

Come  now  the  defendants  in  the  above-entitled 
cause  and  move  that  judgment  be  arrested  on  the 
grounds  that  the  declaration  herein  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
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Dated,  Honolulu,  Feb.  5,  1913. 

JAMES  F.  FINDLAY, 
T.  CLIVE  DAVIES  and 
W.  H.  BAIRD. 
By  HOLMES,  STANLEY  &  OLSON, 

Their  Attorneys. 

To   R.   W.   Breckons,   Attorney   for   Above-named 
Plaintiff : 
TAKE  NOTICE  that  the  foregoing  Motion  will 
be  presented  for  hearing  and  determination  before 
the  Honorable  C.  F.  demons,  Second  Judge  of  the 
United  States  District  Court  for  the  Territory  of 
Hawaii,  at  his  courtroom  in  Honolulu,  on  Monday, 
the  10th  day  of  February,  1913,  at  10  o'clock  A.  M., 
or  as  soon  thereafter  as  counsel  may  be  heard. 
HOLMES,  STANLEY  &  OLSON, 

Attorneys  for  Defendants.     [66] 

[Endorsed]  :  No.  81.  (Title  of  Court  and  Cause.) 
Motion  in  Arrest  of  Judgment.  Filed  Feb.  5,  1913. 
A.  E.  Murphy,  Clerk.  By  (Sgd.)  Wm.  L.  Rosa, 
Deputy  Clerk.     [67] 


[Memorandum  Opinion  on  Motion  in  Arrest  of 

Judgment.] 

[Title  of  Court  and  Cause.] 

May  13, 1913. 

Suretyship — Construction  of  bond — Surety ^s  liabil- 
ity: Though  the  liability  of  a  surety  be  a  matter 
strictissimi  juris,  yet  his  undertaking  is  to  be 
construed  by  the  same  rules  as  other  contracts 
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and  gauged  by  the  fair  scope  of  it  on  terms, — 
and,  if  possible,  so  as  to  be  upheld. 

Debt  on  bond:  Motion  in  arrest  of  judgment. 

R.  W.  BRECKONS,  United  States  District  At- 
torney, for  Plaintiff. 

I.  M.  STAINBACK,  of  HOLMES,  STANLEY 
&  OLSON,  for  Defendants.     [73] 

The  defendants  move  in  arrest  of  judgment,  ''on 
the  ground  that  the  declaration  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action." 

In  this  behalf  it  is  contended  that  the  word  ''al- 
leged" in  the  condition  of  the  bond,  contemplating  a 
determination  of  "penalties  so  alleged  to  have  been 
incurred,"  implies  disputed  liabilities  and,  so,  can 
refer  only  to  an  arbitration,  which  the  Department 
has  no  authority  to  make. 

This  point  is  disposed  of  at  length  in  the  decision 
in  question. 

Also,  it  is  contended,  that,  from  the  standpoint  of 
the  sureties,  as  to  whose  contract  the  rule  of  strict 
construction  applies,  there  can  be  no  liability  under 
this  bond ;  counsel  citing  Miller  v.  Stewart,  9  Wheat. 
680;  Legget  v.  Humphrey,  21  How.  66,  and  Long  v. 
Pike,  27  Ohio  St.  498. 

These  authorities  support  the  rule  that  "the  con- 
tract of  a  surety  is  to  be  construed  strictly,  and  is  not 
to  be  extended  beyond  the  fair  scope  of  its  terms," 
and  that  "a  surety  may  stand  on  the  terms  of  his 
undertaking."  My  decision  had  in  full  view  the 
"fair  scope"  of  the  bond's  terms,  and  applied  the 
distinction,  overlooked  by  counsel,  between  the  rule 
of  the  surety's  strict  liability  on  the  one  hand  and 
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rules  of  construction  on  the  other.  This  difference 
is  so  well  expressed  by  a  leading  American  work  on 
suretyship,  that  scarcely  more  than  a  mere  reference 
need  be  made  [74]  thereto :  1  Brandt,  Suretyship, 
3d  ed.,  sec.  107.  The  contract  of  the  sureties  here  is 
*^to  be  construed  by  the  same  rules  as  other  contracts 
are."  The  rules  of  evidence  and  the  rule  of  estoppel 
and  the  other  rules  applied  in  my  decision  against 
these  sureties,  have  full  force, — and  not  the  least, 
the  rule  that  in  construing  an  agreement,  such  a 
meaning  will  be  applied  to  its  language  as  to  uphold 
it  if  possible.  See  Id.,  sec.  103,  and  notes.  Also, 
Stearns,  Suretyship,  sees.  18,  19. 
The  motion  in  arrest  is  denied. 

(Sgd.)     CHAS.  F.  CLEMONS, 
Judge,  United  States  District  Court. 

[Endorsed] :  No.  81.  (Title  of  Court  and  Cause.) 
Memorandum  Opinion  of  demons,  J.  Filed  Mon- 
day, Dec.  22,  1913.  A.  E.  Murphy,  Clerk.  By 
(Sgd.)  F.  L.  Davis,  Deputy  Clerk.     [75] 


[Title  of  Court  and  Cause.] 

Motion  for  Rehearing. 

Come  now  the  defendants  herein  and  move  this 
Honorable  Court  for  a  rehearing  of  the  above-en- 
titled cause  on  the  following  grounds,  to  wit : 

1st.  That  the  decision  is  contrary  to  the  law  and 
to  the  evidence  and  to  the  weight  of  the  evidence ; 

2d.  That  the  Court  erred  in  finding  that  the  de- 
fendants applied  for  the  remission  of  an  admitted 
penalty; 
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3d.  That  the  Court  erred  in  finding  that  the  con- 
tract of  the  defendants  was  not  a  contract  to  submit 
the  question  of  liability  to  the  determination  of  the 
Department  of  Commerce  and  Labor ; 

4th.  That  the  Court  erred  in  admitting  evidence 
offered  by  the  plaintiff,  to  which  exceptions  were 
duly  taken,  as  appears  by  the  transcript  of  evidence 
herein ; 

5th.  That  the  Court  erred  in  admitting  certain 
letters  and  documents  alleged  to  have  been  trans- 
mitted to  the  Secretary  of  Commerce  and  Labor  by 
the  Collector  of  Customs  for  the  Port  [76]  of 
Honolulu,  to  which  exceptions  were  duly  taken. 

JAMES  F.  FINDLAY, 
T.  CLIVE  DAVIES, 
W.  H.  BAIED, 
By  HOLMES,  STANLEY  &  OLSON, 

Their  Attorneys. 
May  13,  1913. 

To  R.  W.  Breckons,  Attorney  for  Above-named 
Plaintiff : 
Take  notice  that  the  foregoing  motion  will  be  pre- 
sented for  hearing  and  determination  before  the 
Honorable  C.  F.  demons.  Second  Judge  of  the 
United  States  District  Court  for  the  Territory  of 

Hawaii,  at  his  courtroom  in  Honolulu,  on 

the  day  of  February,   1913,   at  o'clock 

M.,  or  as  soon  thereafter  as  counsel  may  be 

heard. 


Attorneys  for  Defendants. 
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[Endorsed]  :  No.  81.  (Title  of  Court  and  Cause.) 
Motion  for  Eehearing.  Filed  May  13,  1913.  A.  E. 
Murphy,  Clerk.  By  (Sgd.)  F.  L.  Davis,  Deputy 
Clerk.     [77] 


[Title  of  Court  and  Cause.] 

Judgment. 

This  cause  was  heard  before  the  Honorable 
CHARLES  F.  CLEMONS,  one  of  the  Judges  of  the 
United  States  District  Court  for  the  Territory  of 
Hawaii,  without  the  intervention  of  a  jury,  a  jury 
having  been  waived  by  stipulation  in  writing  signed 
by  plaintiff  and  defendants;  and  the  Court,  having 
heard  the  evidence  and  argument  of  counsel,  finds 
the  issues  joined  in  favor  of  the  plaintiff,  and  that 
the  defendants,  James  F.  Findlay,  T.  Clive  Davies 
and  W.  H.  Baird,  are  and  each  of  them  is  justly  in- 
debted to  plaintiff.  The  United  States  of  America, 
principal  and  interest  to  the  present  date  in  the  sum 
of  Eight  Thousand  Nine  Hundred  and  Sixty-two  and 
30/00  Dollars. 

IT  IS  THEREFORE  ADJUDGED  by  the  Court 
that  the  United  States  of  America  recover  of  James 
F.  Findlay,  T.  Clive  Davies  and  W.  H.  Baird  the  said 
sum  of  $8,962.30,  together  with  all  the  costs  of  this 
cause,  for  both  of  which  execution  will  issue. 

To  which  act  of  the  Court  in  finding  the  issue  in 
favor    of    the    plaintiff,    and    rendering    judgment 
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against  the  defendants,  the  said  defendants  and  each 
of  them  except. 

(Sgd.)     CHAS.  F.  CLEMONS, 

Judge. 
Approved  as  to  form. 
(Sgd.)     HOLMES,  STANLEY  &  OLSON, 

Attorneys  for  Defendants.     [79] 

[Endorsed] :  No.  81.  (Title  of  Court  and  Cause.) 
Judgment.  Entered  in  J.  D.  Book,  #2,  at  folio  421. 
Piled  June  17,  1913.  A.  E.  Murphy,  Clerk.  By 
(Sgd.)     P.  L.  Davis,  Deputy  Clerk.     [80] 


[Title  of  Court  and  Cause.] 

Exception  to  Judgment. 
Now  come  the  defendants  in  the  above-entitled 
<3ause,  by  their  attorneys.  Holmes,  Stanley  &  Olson, 
and  except  to  the  decision  filed  herein  on  the  17th 
day  of  June,  1913,  on  the  ground  that  it  is  contrary 
to  the  law  and  the  evidence  and  the  weight  of  the 
evidence. 

Dated,  Honolulu,  June  23,  1913. 

JAMES  P.  FINDLAY, 
T.  CLIVE  DAVIES  and 
W.  H.  BAIRD, 

Said  Defendants. 
By  (Sgd.)  HOLMES,  STANLEY  &  OLSON, 

Their  Attorneys. 

[Endorsed] :  No.  81.  (Title  of  Court  and  Cause.) 
Exception  to  Judgment.  Piled  Jun.  23,  1913.  A. 
E.  Murphy,  Clerk.  By  (Sgd.)  P.  L.  Davis,  Deputy 
Clerk.     [81] 
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[Title  of  Court  and  Cause.] 

Petition  for  Writ  of  Error. 

In  Error  from  the  United  iStates  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  to  the  United 
States  District  Court  for  the  Territory  of  Ha- 
waii. 

The  petition  of  James  F.  Findlay,  T.  Clive  Davies 
and  W.  H.  Baird,  the  plaintiffs  in  error  in  the  above- 
entitled  cause,  respectfully  shows  that  in  the  record 
and  proceedings  in  a  certain  cause  lately  pending  in 
the  District  Court  of  the  United  States  for  the  Ter- 
ritory of  Hawaii,  wherein  the  above-named  James 
F.  Findlay,  T.  Clive  Davies  and  W.  H.  Baird  were 
defendants  and  the  United  States  of  America  was 
plaintiff,  and  in  the  rendition  of  the  final  judgment 
against  your  petitioners  on  the  17th  day  of  June, 
1913,  manifest  errors  have  happened  to  the  great 
damage  of  your  petitioner,  which  said  errors  are 
specifically  set  forth  in  the  assignment  of  errors  filed 
with  this  petition,  to  which  reference  is  hereby 
made; 

WHEREFORE  your  petitioners  respectfully  pray 
that  a  writ  of  error  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  to  the  Dis- 
trict Court  of  the  United  States  for  the  Territory 
of  Hawaii,  be  allowed  in  the  above-entitled  cause, 
directing  that  a  transcript  of  the  record,  proceed- 
ings and  papers  in  said  cause  be  sent  to  the  said 
United  [82]  States  Circuit  of  Appeals,  duly  au- 
thenticated, for  the  correction  of  the  errors  so  com- 
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plained  of,  and  that  a  citation  issue;  and  your  peti- 
tioners will  ever  pray. 

(Sgd.)     HENRY  HOLMES, 
(Sgd.)     WILLIAM  L.  STANLEY, 
(Sgd.)     CLARENCE  H.  OLSON, 
(Sgd.)     INGRAM  M.  STAINBACK, 
Attorneys  for  said  James  P.  Pindlay,  T.  Olive  Da- 
vies,  and  W.  H.  Baird. 

Order  Allowing  Writ  of  Error. 

The  foregoing  petition  is  granted  and  the  writ  of 
error  allowed  as  prayed  for. 

(Sgd.)    CHAS.  P.  CLEMONS, 
Judge  of  the  District  Court  of  the  United  States  for 
the  Territory  of  Hawaii. 

[Endorsed] :  No.  81.  (Title  of  Court  and  Cause.) 
Petition  for  Writ  of  Error.  Piled  Dec.  16, 1913.  A. 
E.  Murphy,  Clerk.  By  (Sgd.)  Wm.  L.  Rosa,  Dep- 
uty Clerk.     [83] 


[Title  of  Court  and  Cause.] 

Assignment  of  Errors. 

Error  to  the  United  States  District  Court  in  and  for 
the  Territory  of  Hawaii. 
Come  now  James  P.  Pindlay,  T.  Olive  Davies  and 
W.  H.  Baird,  plaintiffs  in  error,  by  Holmes,  Stanley 
and  Olson,  their  attorneys,  and  say  that  in  the  rec- 
ord and  proceedings  of  the  District  Court  of  the 
United  States  in  and  for  the  District  and  Territory 
of  Hawaii  in  the  above  cause,  and  in  the  rendition 
of  judgment  therein,  manifest  error  has  intervened 
to  the  prejudice  of  said  plaintiffs  in  error  in  the  fol- 
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lowing,  among  other  things,  to  wit: 

I. 

Said  District  Court  of  the  United  States  in  and  for 
the  District  and  Territory  of  Hawaii  in  the  trial  of 
said  cause  erred  in  admitting  in  evidence  over  the 
objection  and  exception  of  the  plaintiffs  in  error  Ex« 
hibit  7,  the  same  being  a  letter  dated  Honolulu, 
April  22d,  1911,  addressed  to  E.  R.  Stackable,  and 
signed  ^'Theo.  H.  Davies  &  Co.,  Ltd.,"  requesting 
the  Collector  of  Customs  to  cable  to  the  Secretary 
of  Commerce  and  Labor,  Washington,  for  permis- 
sion  to  grant  clearance  to  the  ^^Orteric"  upon  a  sat- 
isfactory bond  being  furnished  for  the  payment  of 
any  penalties  which  may  be  imposed  for  the  alleged 
violations  of  the  [85]i  Passenger  Act  by  that 
steamer. 

11. 

Said  Court  erred  in  admitting  in  evidence  over 
the  objection  and  exception  of  the  plaintiffs'  in  error 
Exhibit  8,  the  same  being  a  letter  dated  April  22d, 
1911,  addressed  to  E.  R.  Stackable,  Collector  of  Cus- 
toms, Honolulu,  and  signed  by  ^'Theo.  H.  Davies  & 
Co.,  Ltd.,"  making  application  for  clearance  of  the 
S.  'S.  ^^Orteric"  and  offering  to  furnish  a  bond  cov- 
ering the  alleged  violations  of  the  Passenger  Act  pro- 
vided the  facts  concerning  such  alleged  violations  be 
submitted  to  the  Secretary  of  Commerce  and  Labor 
for  determination. 

in. 

Said  Court  erred  in  admitting  in  evidence  over  the 
objection  and  exception  of  the  plaintiffs  in  error  a 
letter   dated  Honolulu,   June   17th,   1911,   and   ad- 
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dressed  to  the  Secretary  of  Commerce  and  Labor, 
Bureau  of  Navigation,  Washington,  D.  C,  and 
signed  by  ^'E.  R.  Stackable,  Collector,"  which  said 
letter  refers  to  a  cablegram  of  April  22d,  1911,  ad- 
dressed to  the  Secretary  by  the  Collector,  and  trans- 
mits a  copy  of  the  correspondence  between  Captain 
Findlay,  the  Customs  Office  and  the  United  States 
District  Attorney  relative  to  the  alleged  violations 
of  the  Passenger  Act  of  1882,  and  enumerates  pen- 
alties incurred  under  Sections  2,  3,  4,  5,  6  and  9'  of 
said  Act  amounting  to  $7,960.00'  and  suggests  that 
the  fine  be  mitigated  to  $2,000.00,  which  said  letter 
was  admitted  in  evidence  as  Plaintiff's  Exhibit  9. 

IV. 
Said  Court  erred  in  admitting  in  evidence  a  let- 
ter dated  Honolulu,  April  18th,  1911,  addressed  to 
E.  W.  Breckons,  United  States  District  Attorney, 
and  signed  by  ''E.  R.  Stackable,  [86]  Collector  of 
Customs,"  enclosing  a  copy  of  the  report  of  the  Dep- 
uty Collector  and  Inspectors  who  measured  and  ex- 
amined the  ^^Orteric,"  and  stating  that,  as  appears 
from  the  report,  1,552  emigrants  were  taken  on 
board  the  ^'Orteric";  that  there  were  14  births  and 
58  deaths  during  the  voyage.  The  letter  further 
stated  the  collector's  opinion  of  the  Passenger  Act 
as  amended  was  that  wherever  the  term  *' Penalty" 
was  used  the  amount  should  be  collected  by  the  Cus- 
tom's Official,  and  that  where  the  violation  was  con- 
strued as  a  misdemeanor,  it  should  be  reported  to 
the  United  States  District  Attorney  for  prosecution. 
Said  letter  further  enumerated  the  violation  of  the 
Act  and  the  punishments  incurred  thereby.    The 
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said  report  enclosed  in  the  letter  discussed  the  vio- 
lations and  apparent  violations  of  the  following  sec- 
tions of  the  Passenger  Act,  to  wit:  Section  1,  relat- 
ing to  '^Accommodation";  Section  2,  relating  to 
'* Berths"  and  the  separation  of  passengers;  Section 
3,  relating  to  '* Light  and  Ventilation" ;  Section  4,  re- 
lating to  the  ''Food,  preparation  of,  etc.";  Section  5, 
relating  to  "Hospitals";  Section  6,  relating  to  "Dis- 
cipline and  Cleanliness";  and  Section  7,  relating  to 
"Notices"  required  to  be  posted  at  the  beginning  of 
the  voyage.  The  letter  and  enclosed  report  were  ad- 
mitted in  evidence  over  the  objection  and  exception 
of  the  plaintiffs  in  error,  said  letter  and  enclosure 
being  marked  Plaintiff's  Exhibit  10. 

V. 

Said  Court  erred  in  admitting  in  evidence  over  the 
objection  and  exception  of  the  plaintiffs  in  error  Ex- 
hibit 11,  which  said  exhibit  consisted  of  two  letters, 
one  dated  Honolulu,  April  18th,  1911,  addressed  to 
E.  R.  Stackable,  Collector  of  Customs,  and  signed 
"W.  R.  Frear,  [87}  Governor,"  containing  a  copy 
of  a  letter  of  A.  de  Sousa  Canavarro,  the  said  copy 
containing  a  discussion  of  the  58  deaths  among  the 
children  on  board  the  "Orteric,"  the  lack  of  sani- 
tary precaution  on  board  the  vessel  stating,  inter 
alia,  that  the  lower  decks  of  the  vessel  were  never 
washed  and  that  the  mattresses  were  never  aired, 
and  concluding  by  asking  whether  civil  and  criminal 
proceedings  should  not  be  begun  against  the  captain 
or  officers  for  negligence. 

VI. 

Said  Court  erred  in  admitting  in  evidence  over  the 
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objection  and  exception  of  the  plaintiffs  in  error  a 
letter  dated  April  26tli,  1911,  addressed  to  E.  W. 
Breckons,  United  States  District  Attorney,  and 
signed  hy  "E,  R.  Stackable,  Collector  of  Customs," 
and  suggesting  that  the  report  of  the  Grand  Jury 
should  be  laid  before  the  Secretary  of  Commerce  and 
Labor,  said  letter  being  admitted  in  evidence  as 
Plaintiff's  Exhibit  12. 

VII. 
Said  Court  erred  in  admitting  in  evidence  over  the 
objection  and  exception  of  the  plaintiffs  in  error  an 
extract  from  the  Opinion  of  the  G-rand  Jury  which 
was  admitted  in  evidence  as  Plaintiff's  Exhibit  13, 
which  extract  from  the  report  of  the  Grand  Jury 
states  that  it,  the  Grand  Jury,  was  requested  by  the 
Collector  of  Customs  and  the  United  States  District 
Attorney  to  make  a  report  relative  to  conditions  on 
board  the  ^^Orteric"  in  order  that  the  proper  De- 
partment at  Washington,  in  inflicting  the  fines  and 
penalties,  if  any  are  to  be  inflicted,  should  have  the 
benefit  of  the  Grand  Jury's  investigation.  The 
[88]  report  discusses  the  alleged  violation  of  the 
section  of  the  Passenger  Act  relating  to  the  segrega- 
tion of  the  sexes;  it  also  stated  that  the  law  relative 
to  ventilation  was  not  complied  with;  that  the  hos- 
pitals were  unfit  for  the  purposes  for  which  they 
were  provided;  that  the  provisions  of  the  Act  relat- 
ing to  cleanliness  were  violated  in  a  manner  which 
cannot  be  too  strongly  condemned  and  goes  into  de- 
tails of  the  filthy  condition  of  the  vessel  and  lack  of 
sanitary  arrangements  and.  The  extract  from  the 
report  of  the  Grand  Jury  concludes  that  on  the 
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whole,  with  the  evidence  before  it,  the  Grand  Jury 
would  probably  have  returned  indictments  had  it  not 
been  for  the  action  of  the  owners  in  submitting  the 
facts  to  the  Department  of  Commerce  and  Labor  for 
its  determination. 

VIII. 

Said  Court  erred  in  admitting  in  evidence  over  the 
objection  and  exception  of  the  plaintiffs  in  error  a  let- 
ter dated  Honolulu,  May  15th,  1911,  addressed  to  E.  R. 
Stackable,  Collector  of  Customs,  and  signed  by  ^^R. 
W.  Breckons,  United  States  District  Attorney,''  en- 
closing a  copy  of  the  report  of  the  Grand  Jury  rela- 
tive to  the  ^^Orteric''  matter  and  stating  that  the 
writer  of  the  letter  knew  that  the  copy  was  a  correct 
one,  which  letter  was  admitted  in  evidence  and 
marked  Plaintiff's  Exhibit  15. 

IX. 

Said  Court  erred  in  admitting  in  evidence  over  the 
objection  and  exception  of  the  plaintiffs  in  error 
three  letters  addressed  to  E.  R.  Stackable,  Collector 
of  Customs,  and  signed  by  '^Holmes,  Stanley  and 
Olson,"  The  first  of  said  letters,  dated  June  8th, 
1911,  requested  time  within  which  to  present  certain 
evidence  regarding  the  charges  [89]  against  Cap- 
tain Findla}^  Master  of  the  S.  S.  ^^Orteric."  The 
second  letter,  dated  June  13th,  1911,  submitted  for 
presentation  to  the  Department  of  Commerce  and 
Labor  the  following: 

1.  Affidavit  of  Captain  Findlay,  master  of  the 
^^Orteric." 

2.  Confirmatory  affidavits  of  Arthur  Atkins,  chief 
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officer  of  the  ^^Orteric,"  and  John  Hopkins  Pugh, 
ship's  Doctor  on  the  ^^Orteric." 

3.  Affidavit  of  John  Hopkins  Pugh. 

4.  Affidavit  of  Edith  Hyde,  one  of  the  nurses  on 
the  ''Orteric." 

5.  Copies  of  Notice  in  the  English,  Portuguese 
and  Spanish  languages,  v^hich  were  posted  according 
to  the  above-mentioned  affidavit. 

Said  letters  and  above-mentioned  affidavits  and 
copies  of  notice  were  admitted  in  evidence  as  Plain- 
tiff's Exhibit  m 

A  third  letter,  dated  April  27th,  1911,  marked 
Plaintiff's  Exhibit  5,  contained  a  protest  against  the 
imposition  of  penalties  for  alleged  violation  of  the 
Passenger  Act  of  1882,  as  amended. 

X. 

Said  Court  erred  in  admitting  in  evidence  over  the 
objection  and  exception  of  the  plaintiffs  in  error  ex- 
hibit 9,  the  same  being  a  letter  to  the  Secretary  of 
Commerce  and  Labor  dated  June  17th,  1911,  and 
signed  by  ^'E.  R.  Stackable,  Collector  of  Customs," 
and  containing  Plaintiff's  Exhibits  10,  11,  12,  13,  14, 
15,  16,  17,  and  18,  relating  to  the  ''Orteric"  matter. 
[90] 

XI. 

Said  Court  erred  in  admitting  in  evidence  over  the 
objection  and  exception  of  the  plaintiffs  in  error  a 
letter  dated,  Washington,  D.  €.,  April  22d,  1911,  ad- 
dressed to  the  Department  of  Commerce  and  Labor 
and  signed  by  '^  Baker,  Sheedy  and  Hogan,"  request- 
ing that  the  Department  of  Commerce  and  Labor 
instruct  the  Collector  at  Honolulu  to  report  in  detail 
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t&e  causes  of  the  detention  of  the  ^^Orteric,"  and  to 
permit  her  to  proceed  on  her  voyage  when  the  master 
entered  into  a  bond  to  make  good  any  penalty  found 
to  be  due  by  the  vessel  or  the  master.  Said  letter 
was  admitted  in  evidence  as  Plaintiff's  Exhibit  20. 

XII. 

Said  Court  in  its  decision  of  January  20th,  1913, 
finding  the  facts  in  the  case,  in  finding  that  there  was 
a  submission  to  the  Secretary  of  Commerce  and 
Labor  for  the  purpose  of  obtaining  remission  of  pen- 
alties incurred,  or  alleged  to  have  been  incurred  by 
the  S.  S.  ^^Orteric"  or  its  master. 

XIII. 

Said  Court  erred  in  its  decision  of  January  20th, 
1913,  finding  the  facts  in  the  case,  in  finding  that  the 
master  of  the  S.  S.  ^^Orteric"  led  the  Government 
Officers  to  understand  that  it  was  his  intention  to 
make  a  submission  to  the  Secretary  of  Commerce  and 
Labor  for  remission  of  penalties  incurred  or  alleged 
to  have  been  incurred  by  the  S.  S.  '^Orteric"  or  its 
master. 

XIV. 

That  said  Court  erred  in  finding  that  the  S.  S. 
^^Orteric"  and  its  master  were  estopped  to  deny  that 
there  was  a  submission  to  the  Secretary  of  Commerce 
and  Labor  for  [91]  remission  of  penalties  in- 
curred or  alleged  to  have  been  incurred. 

XV. 

Said  Court  erred  in  holding  that  it  was  within  the 
power  of  the  Secretary  of  Commerce  and  Labor  to 
remit  the  alleged  penalties. 


60  James  F.  Findlay  et  al,  vs. 

XVI. 

Said  Court  erred  in  its  decision  of  January  20tli, 
1913,  finding  the  facts  in  the  case,  in  finding  that 
there  was  an  admission  by  the  master  of  the  ^'Or- 
teric"  of  the  alleged  violations  of  the  law. 

XVII. 
Said  Court  erred  in  its  decision,  finding  the  facts 
in  the  case,  in  finding  that  the  master  applied  for  the 
remission  of  admitted  penalties. 

XVIII. 
Said  Court  erred  in  finding  that  the  bond  of  the 
defendants  was  not  a  contract  to  submit  the  question 
of  liability  of  the  master  and  vessel  to  the  determina- 
tion of  the  Secretary  of  Commerce  and  Labor. 

XIX. 
Said  Court  erred  in  its  decision  of  January  20th, 
1913,  finding  the  facts  in  the  case,  in  finding  that  the 
plaintiff  was  entitled  to  judgment  against  the  de- 
fendants. 

XXI. 
Said  Court  erred  in  overruling  the  motion  in  arrest 
of  judgment  filed  February  5th,  1913. 

XXII. 
Said  Court  erred  in  holding  that  the  Complaint  in 
the  above  cause  stated  a  cause  of  action.     [92] 

XXIII. 
Said  Court  erred  in  rendering  judgment  against 
the  plaintiffs  in  error  upon  June  17th,  1913. 

XXIV. 
Said  Court  erred  in  adjudging  that  the  defendant 
in  error  recover  against  the  plaintiffs  in  error  the 
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amount  prayed  in  its  Complaint  or  any  amount  what- 
ever. 

XXV. 

Said  Court  erred  in  not  dismissing  the  Complaint 
of  the  defendant  in  error. 

XXVI. 
Said  Court  erred  in  its  decision  finding  the  facts 
made  on  the  20th  day  of  January,  1913,  in  finding 
that  the  bond  sued  upon  the  Complaint  of  the  defend- 
ant in  error,  was  ambiguous. 

XXVII. 
Said  Court  erred  in  rendering  judgment  against 
T.  Clive  Davies  and  W.  H.  Baird,  plaintiffs  in  error, 
the  sureties  upon  said  bond. 

WHEREFORE  said  plaintiffs  in  error  pray  that 
the  judgment  made  and  entered  in  said  cause  on  the 
17th  day  of  June,  1913,  be  reversed,  set  aside  and 
held  for  naught,  and  judgment  ordered  and  directed 
in  favor  of  the  plaintiffs  in  error. 

Dated,  Honolulu,  T.  H.,  December  16th,  1913. 
(Sgd.)     HENRY  HOLMES, 
(Sgd.)     WILLIAM  L.  STANLEY, 
(Sgd.)     CLARENCE  H.  OLSON, 
(Sgd.)     INGRAM  M.  STAINBACK, 

Attorneys  for  Plaintiffs  in  Error. 

Service  of  the  foregoing  Assignment  of  Errors  this 
16  day  of  December,  1913,  is  hereby  admitted. 

(Sgd.)     JEEP  McCARN, 
U.  S.  District  Attorney,  Hawaii.     [93] 

[Endorsed]:  No.  81.  (Title  of  Court  and  Cause.) 
Assignment  of  Errors.     Piled  Dec.  16,  1913.     A.  E. 
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Murphy,  Clerk.     By  (Sgd.)  Wm.  L.  Eosa,  Deputy 
Clerk.     [94] 


[Title  of  Court  and  Cause.] 

Bill  of  Exceptions. 
BE  IT  REMEMBERED  that  on  the  22d  day  of 
April,  A.  D.  1912,  at  a  stated  term  of  the  above  court, 
begun  and  held  in  Honolulu,  in  the  City  and  County 
of  Honolulu,  in  and  for  the  District  and  Territory 
of  Hawaii,  before  the  Honorable  Charles  P.  demons. 
District  Judge  for  the  Territory  of  Hawaii,  the  is- 
sues joined  in  the  above  stated  cause  between  the  said 
parties  came  on  to  be  heard  before  the  Court  sitting 
without  a  jury,  a  trial  by  jury  being  specially  waived 
by  written  stipulation,  the  United  States  being 
represented  by  Robert  W.  Breckons  and  C.  H.  Olson 
of  the  firm  of  Holmes,  Stanley  &  Olson,  appearing 
for  defendant,  the  following  proceedings  being  had, 
the  plaintiff  to  sustain  the  issues  on  its  part  intro- 
duced the  following  evidence: 

1.  A  bond  dated  the  22d  day  of  April,  1911,  pay- 
able to  the  United  States  of  America,  and  signed  by 
James  P.  Findlay  as  principal,  and  T.  Clive  Davies 
and  W.  H.  Baird  as  sureties,  the  same  being  admitted 
in  evidence  and  marked  [95]  exhibit  1,  and  being 
the  same  bond  mentioned  and  set  forth  in  the  plain- 
tiff's bill  of  complaint; 

2.  A  cable,  dated  Honolulu,  April  22,  1911,  ad- 
dressed to  the  Secretary  of  Commerce  and  Labor, 
Washington,  and  signed  ^'Customs,"  the  same  being 
admitted  in  evidence  and  marked  exhibit  2,  a  copy  of 
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which  marked  exhibit  2,  is  hereto  attached  and  madie 
a  part  hereof; 

3.  A  cable,  dated  Washington,  April  22,  1911,  ad- 
dressed to  ^^ Customs,"  Honolulu,  and  signed  ^^ Cable, 
Acting  Secretary,"  the  same  being  admitted  in  evi- 
dence and  marked  exhibit  3,  a  copy  of  which  marked 
exhibit  3  is  hereto  attached  and  made  a  part  hereof; 

4.  A  letter,  dated  Honolulu,  April  17,  1911,  ad- 
dressed to  Captain  James  Findlay,  Master,  ^^Or- 
teric,"  Honolulu,  and  signed  by  E.  R.  Stackable,  Col- 
lector, the  same  being  admitted  in  evidence  and 
marked  exhibit  4,  a  copy  of  which  marked  exhibit  4 
is  hereto  attached  and  made  a  part  hereof; 

5.  A  letter,  dated  Honolulu,  April  27,  1911,  ad- 
dressed to  E.  B.  Stackable,  Collector  of  Customs,  and 
signed  by  Holmes,  Stanley  &  Olson,  the  same  being 
admitted  in  evidence  and  marked  exhibit  5,  a  copy  of 
which  marked  exhibit  5  is  hereto  attached  and  made 
a  part  hereof ; 

6.  A  letter,  dated  Washington,  December  4,  1911, 
addressed  to  the  Collector  of  Customs,  Honolulu, 
Hawaii,  signed  ^^  Benjamin  F.  Cable,  Acting  Secre- 
tary," the  same  being  admitted  in  evidence  and 
marked  Exhibit  6,  a  copy  of  which  marked  exhibit  6 
is  hereto  attached  and  made  a  part  hereof ; 

That  thereupon,  plaintiff  rested  its  case. 

That  defendants  herein  introduced  no  evidence, 
but  rested  their  case,  and  the  case  was  taken  under 
advisement  by     [96]     the  Court. 

That  thereafter  and  on  the  5th  day  of  September, 
A.  D.  1912,  the  plaintiff,  by  its  attorney  Bobert  W. 
Breckons,  moved  that  it  be  allowed  to  reopen  its  case 
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and  introduce  further  evidence,  which  motion  was 
granted  against  the  exception  of  the  defendants  w^ho 
were  represented  at  the  hearing  of  said  motion  by 
I.  M.  Stainback,  of  the  firm  of  Holmes,  Stanley  & 
Olson,  attorneys  for  the  defendants. 

Exception  No.  1. 

That  thereafter  on  the  23d  day  of  September,  A.  D. 
1912,  the  case  came  on  for  further  hearing,  E.  W. 
Breckons  representing  the  plaintiff,  and  I.  M.  Stain- 
back  appearing  on  behalf  of  the  defendants;  that 
thereupon  the  plaintiff  offered  in  evidence  a  letter 
dated  Honolulu,  April  22,  1911,  addressed  to  B.  E. 
Stackable  and  signed  ^^Theo.  H.  Davies  &  Co.,  Ltd.," 
being  a  letter  admitted  in  evidence  and  marked  ex- 
hibit 7,  a  copy  of  which  marked  exhibit  7  is  hereto 
attached  and  made  a  part  hereof,  to  the  offer  of  which 
objection  was  made,  as  follows  (Transcript,  pages  1 
and  2)  : 

^^Mr.  BEECKONS.— If  the  Court  please,  I 
desire  to  offer  further  testimony     *     *     *     * 
^'The  COUET.— Yes. 

^^Mr.  BEECKONS.— Letter  of  April  22d, 
1911,  addressed  to  E.  E.  Stackable,  Collector  of 
Customs;  purported  to  be  signed  by  Theo.  H. 
Davies  &  Company.  I'll  ask  counsel  to  admit 
that  the  letter  was  signed  by  Davies  &  Company, 
and  the  signature  here  is  Mr.  Baird's,  one  of  the 
defendants,  and  that  Davies  &  Company  are 
agents  for  the  '  Orteric. ' 

^^Mr.  STAINBACK.— We  admit  all  except 
the  last.  We  admit  the  letter  was  signed  and  the 
signature. 
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^^The  COURT.— You  do  not  admit  the  fact 
of  agency. 

'^Mr.  ST AINBACK.— We'll  admit  that  they're 
agents  as  far  as  they've  signed  in  that  respect. 
I  object  to  the  admission  of  this  letter.  It  is 
incompetent,  irrelevant  and  immaterial.  It  is 
an  attempt  to  vary  a  written  [97]  instru- 
ment by  parole.  It  is  otherwise  not  binding 
upon  the  defendant. 

'^The  COURT.— The  objection  will  be  over- 
ruled and  the  exception  noted." 
to  which  ruling  the  defendants  duly  excepted  and  the 
exception  was  allowed. 

Exception  No.  2. 
THAT  THEREUPON  the  plaintiff  offered  in  evi- 
dence a  letter  dated  April  22, 1911,  addressed  to  E.  R. 
Stackable,  Collector  of  Customs,  Honolulu,  and 
signed  by  Theo.  H.  Davies  &  Company,  Limited,  said 
letter  being  an  application  for  clearance  of  the  S.  S. 
^^Orteric,"  and  offering  to  furnish  a  bond  covering 
the  alleged  violations  of  the  Passenger  Act,  provided 
the  facts  concerning  such  alleged  violation  be  sub- 
mitted to  the  Secretary  of  Commerce  and  Labor  for 
determination,  which  letter  was  admitted  in  evidence 
as  Plaintiff's  Exhibit  8,  a  copy  of  which  marked  ex- 
hibit 8  is  hereto  attached  and  made  a  part  hereof,  to 
the  offer  of  which  objection  was  made  by  the  defend- 
ants as  follows  (Transcript  of  Evidence,  p.  2) : 

*^Mr.  BRECKONS.— Offer  a  letter  written  at 
the  same  day  to  E.  R.  Stackable,  Collector  of 
Customs,  signed  by  W.  H.  Baird. 

'^Mr.  ST AINBACK.— We'll  admit  the  sig- 
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nature  of  the  letter.  We  further  object  to  this 
letter,  not  only  irrelevant  and  immaterial  and 
not  binding  upon  the  defendants  and  an  attempt 
to  vary  by  parole  a  written  instrument,  but  fur- 
ther that  it  was  not  received  until  after  the  date 
of  the  bond. 

^^The  COURT.— The  letter  will  be  admitted 
and  the  objection  overruled." 
to  which  ruling  an  exception  was  duly  noted  and  al- 
lowed. 

Exception  No.  3. 
THAT  THEREUPON  the  plaintiff  offered  in 
evidence  a  letter  dated  Honolulu,  June  17,  1911,  and 
addressed  to  the  Secretary  of  Commerce  and  Labor, 
Bureau  of  Navigation,  [98]  Washington,  D.  C, 
and  signed  by  E.  R.  Stackable,  Collector,  which 
said  letter  refers  to  the  cablegram  of  April  22, 
1911,  addressed  to  the  Secretary  by  the  Col- 
lector, and  transmits  a  copy  of  the  correspond- 
ence between  Captain  Findlay,  the  Customs  Office 
and  the  United  States  Attorney,  relative  to  the 
violation  of  the  Passenger  Act  of  1882,  and  en- 
umerates penalties  incurred  under  sections  2,  3,  4, 
5,  6,  and  9  of  said  Act,  amounting  to  $7,960.00,  and 
suggests  that  the  fine  be  mitigated  to  $2,000.00,  which 
said  letter  was  admitted  in  evidence  as  Plaintiff's  Ex- 
hibit 9,  a  copy  of  which  marked  exhibit  9  is  hereto 
attached  and  made  a  part  hereof,  to  the  offer  of  which 
an  objection  was  made  by  the  defendant  as  follows 
(Transcript  of  Evidence,  p.  5)  : 

'^Mr.  BRECKONS.— I  offer  in  evidence  a  let- 
ter addressed  to  the  Secretary  of  Commerce  and 
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Labor,  Bureau  of  Navigation,  Washington, 
D.  C,  dated  June  17,  19U,  and  ask  counsel  to 
admit  for  the  purpose  of  making  the  offer  that 
such  a  letter  was  sent  signed  by  Mr.  Stackable. 
^^Mr.  STAINBACK.— We  admit  that.  We 
object  that  it  is  immaterial,  irrelevant  and  in- 
competent. Further,  that  it  is  after  the  date 
of  the  bond,  and  an  attempt  to  vary  a  written 
instrument  or  to  substitute  a  new  contract. 
^^The  COURT.— Objection  overruled." 

to  w^hich  ruling,  an  exception  by  the  defendant  was 

duly  noted  and  allowed. 

Exception  No.  4. 
THAT  THEREUPON  the  plaintiff  offered  in 
evidence  a  letter  from  the  Collector  of  Customs, 
Honolulu,  to  R.  W.  Breckons,  United  States  District 
Attorney,  containing  a  copy  of  the  report  of  the  In- 
spectors who  measured  and  examined  the  ^^Orteric," 
which  said  letter  and  enclosed  report  were  admitted 
in  evidence  as  Plaintiff's  Exhibit  10,  copies  of  which 
marked  exhibit  10  are  hereto  attached  '[99]  and 
made  a  part  hereof,  to  which  offer  objection  was 
made  by  the  defendants  as  follows  (Transcript  of 
Evidence,  pages  5  and  6)  : 

^'Mr.  BRECKONS.— Mr.  Stackable,  I  call 
your  attention  to  Exhibit  No.  9.  I  see  one  set 
of  enclosures  there.  Can  you  tell  me  what  those 
enclosures  were  ? 

^'A.  I  don't  know  that  I  can  give  them  all 
off-hand  or  not.  There  was  a  letter  that  I  wrote 
to  Captain  Findlay,  there  was  a  letter  of  the 
inspectors. 
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'^Q.  I'll  put  them  in  one  at  a  time.  Was  the 
letter  which  I  now  show  you  and  which  was  ex- 
hibit 4  one  of  the  enclosures  ? 

^*A.  Yes,  sir. 

*^Q.  Was  the  letter  or  a  copy  of  the  letter 
which  I  show  you,  being  letter  addressed  to  my- 
self, dated  April  18,  1911,  numbered  6,129,  one 
of  the  enclosures  ? 

'^A.  I  am  pretty  sure  it  was.  That's  the  one 
that  I  called  your  attention  to  the  fact  that  it 
might  be  a  subject  the  Grand  Jury  would  like 
to  consider. 

^^Q.  Are  you  not  sure  that  it  was?  Didn't 
you  have  your  letter  book  this  morning  and  you 
run  over  it  ? 

^^A.  Yes,  sir. 

'^Was  the  report  of  the  inspector,  which  is 
attached  to  this  letter  to  me,  in  your  enclosure  ? 

^'A.  Yes,  sir. 

^^Mr.  BRECKONS.— I  offer  those  as  part  of 
the  enclosures. 

^'Mr.  STAINBACK.— I  understand  the  en- 
closure was  put  in  your  letter  to  Washington. 

^' A.  Not  put ;  they  go  in  a  bunch  and  fastened 
them  together. 

^'Mr.  STAINBACK.— I  object  to  this  letter 
as  immaterial,  incompetent,  not  binding  on  the 
defendants  in  this  case. 

^^The  COURT. — The  objection  is  overruled. 
The  letters  are  admitted  in  evidence  and  the 
exception  is  noted." 
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to  which  ruling,  defendants  duly  excepted  and  the 
exception  was  allowed.     [100] 

Exception  No.  5. 
THAT  THEREUPON  the  plaintiff  offered  in  evi- 
dence two  letters,  which  were  admitted  in  evidence 
as  Plaintiff's  Exhibit  11,  copies  of  which  marked  ex- 
hibit 11  are  hereto  attached  and  made  a  part  hereof, 
one  of  which  letters  was  addressed  to  his  Excellency, 
Walter  P.  Prear,  Governor  of  Hawaii,  and  signed  by 
A.  de  Souza  Canavarro,  the  Portuguese  Consul,  the 
other  addressed  to  E.  R.  Stackable  and  signed  by 
Governor  Prear.     The  letter  of  Mr.  Canavarro  dis- 
cusses the  fifty-eight  deaths  among  the  children  on 
board  the  '^Orteric,"  and  the  lack  of  sanitary  pre- 
cautions on  board  the  vessel,  stating,  inter  alia,  that 
the  lower  decks  were  never  washed  and  the  mat- 
tresses never  aired,  and  concludes  by  asking  whether 
civil  and  criminal  proceedings  should  not  be  begun 
against  the  captain  or  officers  for  negligence.     The 
letter  from  Governor  Prear,  dated  April  18,  1911, 
enclosed  the  letter  from  A.  de  Souza  Canavarro.     To 
the  offer  of  which  said  letters,  objection  was  made 
as  follows  (Transcript  of  Evidence,  pages  6  and  7) : 
^^Mr.     BRECKONS.— (Addressing     E.     R. 
Stackable,  who  was  testifying  after  being  duly 
sworn.)     I  show  you  two  letters,  one  addressed 
to  His  Excellency,  Walter  P.  Prear,  Governor  of 
Hawaii,    and    signed    by    Mr.    Canavarro,    the 
Portuguese  Consul,  and  the  letter  addressed  to 
you,  signed  by  Governor  Prear,  and  ask  you 
whether  or  not  they  were  enclosed. 
^^A.  Yes,  sir. 
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"My,  BEECKONS.— They  are  offered  as  part 
of  the  enclosures.  (Referring  to  the  enclosure 
in  Mr.  Stackable's  letter  to  the  Secretary  of 
Commerce  and  Labor.) 

' '  Mr.  ST AINB  ACK.— All  of  this  is  in  the  line 
of  hearsay.      I  can  see  that  it  is  material  or  rele- 
vant to  this  case,  a  letter  expressing  an  opinion 
of  a  third  person  with  reference  to  the  condition 
of  the  ship.     I  don't  see  that    [101]     it  is  bind- 
ing on  the  defendants  and  object  on  that  ground. 
''The  COURT. — The  objection  is  overruled. 
The  letter  of  Governor  Frear,  with  Mr.  Cana- 
varro's  letter  attached,  are  received  in  evidence, 
and  the  exception  is  noted  as  before.     Of  course, 
in  receiving  that,  I  am  not  saying  that  any  facts 
in  there,  that  that's  any  evidence  of  what  the 
conditions  were,   for  it  is  hearsay;   but  it  is 
merely  evidence  of  what  was  submitted  by  the 
Collector  to  the  Secretary." 

to  which  ruling  the  defendants  duly  excepted,  which 

exception  was  noted  and  allowed. 

Exception  No.  6. 
THAT  the  plaintiff  offered  in  evidence  the  follow- 
ing letter  admitted  in  evidence  as  Plaintiff's  Ex- 
hibit 12,  a  copy  of  which  marked  exhibit  12  is  hereto 
attached  and  made  a  part  hereof,  which  letter  was 
dated  April  26,  1911,  addressed  to  R.  W.  Breckons, 
United  States  District  Attorney,  and  signed  by  E. 
R.  Stackable,  Collector  of  Customs',  said  letter  sug- 
gesting that  the  report  of  the  Grand  Jury  should  be 
laid  before  the  Secretary  of  Commerce  and  Labor  to 
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which  offer  objection  was  made  as  follows  (Tran- 
script of  Evidence,  page  7) : 

^^Mr.  BRECKONS.— I  show  counsel  a  letter 
purporting  to  have  been  written  by  Mr.  Stack- 
able  to  myself  on  April  26,  and  ask  him  to  waive 
any    question    about    the    letter    having    been 
signed. 
^^Mr.  STAINBACK.— We  admit  that. 
^^Mr.    BRECKONS.— (Addressing    the    wit- 
ness, Mr.  Stackable,  who  had  been  duly  sworn 
and  was  testifying.)     I  show  you  this  letter,  No. 
6167,  addressed  to  myself,  and  ask  you  whether 
or  not  that  was  one  of  the  enclosures  in  your 
letter  to  the  Secretary.        A.  Yes,  sir. 
^^Mr.  BRECKONS.— I  offer  it  in  evidence. 
^^Mr.  STAINBACK.— Same  objection.     [102] 
^^The  COURT.— Objection  overruled." 
to  which  ruling  exception  by  the  defendants  was 
duly  noted  and  allowed. 

Exception  No.  7. 
THAT  THEREUPON  the  plaintiff  offered  in  evi- 
dence an  extract  from  the  opinion  of  the  Grand  Jury 
which  was  admitted  in  evidence  as  Plaintiff's  Ex- 
hibit 13,  a  copy  of  which  marked  exhibit  13  is  hereto 
attached  and  made  a  part  hereof,  which  extract 
states  that  the  Grand  Jury  was  requested  by  the 
Collector  of  Customs  and  the  United  States  District 
Attorney  to  make  a  report  relative  to  conditions  on 
board  the  ^^Orteric"  in  order  that  the  proper  depart- 
ment at  Washington,  in  inflicting  the  fines  and  pen- 
alties, if  any  are  to  be  inflicted,  should  have  the  bene- 
fit of  the  Grand  Jury's  investigation.     The  report 
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discusses  the  alleged  violation  of  the  Passenger  Act, 
and  concludes  that  on  the  whole,  with  the  evidence 
before  it,  the  Grand  Jury  would  probably  have  re- 
turned indictments  had  it  not  been  for  the  action  of 
the  owners  in  submitting  the  facts  to  the  Depart- 
ment of  Commerce  and  Labor  for  its  determination. 
To  this  offer,  objection  was  made  as  follows  (Tran- 
script of  Evidence,  pages  7  and  9) : 

^^Mr.  BREGKONS.— I  find  reference  in  that, 
Mr.  Stackable,  to  the  part  of  the  Grand  Jury 
report  dealing  with  this  subject.  I  will  ask  you 
whether  or  not  you  forwarded  to  the  Depart- 
ment as  part  of  this  letter  part  of  the  Grand 
Jury  report  dealing  with  the  question. 
^^A.  Yes,  sir. 

^^Mr.  BREOKONS.— We'll  ask  counsel  to  ad- 
mit that  so  much  of  this  copy  of  the  Grand  Jury 
report  as  deals  with  the  subject  of  the  ^^Or- 
teric"  was  forwarded  by  Mr.  Stackable  to 
Washington. 

''Mr.  STAINBACK.— It  is  admitted,  in  order 
to  save  time,  that  all  in  the  list  Mr.  Stackable 
has,  was  forwarded  [103]  to  Washington, 
but  we  object  to  the  admissibility  and  materi- 
ality. 

''The  COURT.— Objection  is  overruled  and 

exception  noted." 
to  which  ruling  an  exception  was  duly  noted  by  the 
defendants  and  allowed. 

Exception  No.  8. 
THAT  the  plaintiff  offered  in  evidence  a  letter 
dated  Honolulu,  May  15,  1911,  addressed  to  E.  R. 
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Stackable,  Collector  of  Customs,  and  signed  by  R. 
W.  Breckons,  United  States  District  Attorney, 
transmitting  a  copy  of  the  report  of  the  Grand  Jury 
relative  to  the  ^^Orteric"  matter  and  stating  that  he 
personally  knew  that  the  copy  was  a  correct  one, 
which  letter  was  admitted  in  evidence  and  marked 
Plaintiff's  Exhibit  15,  a  copy  of  which  marked  ex- 
hibit 15  is  hereto  attached  and  made  a  part  hereof, 
to  which  offer  the  defendants  objected,  which  said 
objection  was  overruled,  to  which  ruling  an  excep- 
tion by  the  defendant  was  duly  noted  and  allowed. 

Exception  No.  9. 
THAT  the  plaintiff  offered  in  evidence  a  letter 
dated  June  8,  1911,  addressed  to  E.  R.  Stackable, 
Collector  of  Customs,  and  signed  by  Holmes,  Stan- 
ley &  Olson,  requesting  time  within  which  to  present 
certain  evidence  regarding  the  charges  against  Cap- 
tain Findlay,  Master  of  the  Steamship  ^'Orteric." 
Another  letter  dated  June  13,  1911,  addressed  to  E. 
R.  Stackable,  Collector  of  Customs,  Honoluln,  signed 
by  Holmes,  Stanley  &  Olson,  and  submitting  for 
presentation  to  the  Department  of  Commerce  and 
Labor,  the  following: 

1.  Affidavit  of  Captain  James  Findlay,  mas- 
ter of  the  S.  S.  ^^Orteric"  (which  was  admitted 
in  evidence  as  Plaintiff's  Exhibit  18,  a  copy  of 
w^hich  marked  exhibit  18  is  hereto  attached  and 
made  a  part  hereof)  ;     [104] 

2.  Confirmatory  Affidavits  of  Arthur  Atkins, 
chief  officer  of  the  ^^Orteric,"  and  John  Hopkins 
Pugh,  ship's  doctor  of  the  ^^Orteric"; 

3.  Affidavit  of  John  Hopkins  Pugh; 
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4.  Affidavit  of  Edith  Hyde,  one  of  the  nurses 
on  the  ^^Orteric"; 

5.  Copies  of  notice  in  the  English,  Portu- 
guese and  Spanish  languages,  which  were 
posted  according  to  the  above-mentioned  affida- 
vits. 

Said  above-mentioned  affidavits  and  copies  of  notices 
above  mentioned  were  admitted  in  evidence  as 
Plaintiff's  Exhibit  18,  copies  of  which  marked  ex- 
hibit 18  are  hereto  attached  and  made  a  part  hereof. 
A  third  letter  dated  April  27,  1911,  addressed  to 
E.  R.  Stackable,  Collector  of  Customs,  signed 
Holmes,  Stanley  &  Olson,  which  letter  was  admitted 
as  Plaintiff's  Exhibit  5,  a  copy  of  which  marked  ex- 
hibit 5  is;  hereto  attached  and  made  a  part  hereof, 
said  letter  containing  a  protest  against  the  imposi- 
tion of  penalties  for  alleged  violation  of  the  Passen- 
ger Act  of  1882.  To  the  offer  of  plaintiff  to  intro- 
duce the  above-mentioned  letters  and  enclosures, 
objection  was  made  by  the  defendants  as  follows 
(Transcript  of  Evidence,  pages  12-14)  : 

' '  Question  by  Mr.  Breckons,  addressed  to  Mr. 
Stackable,  a  witness  for  the  plaintiff,  w^o  had 
been  duly  sworn  and  was  testifying. 
'^Q.  Now  your  next  enclosure? 
''A.  The  next  enclosure  was  a  Crand  Jury  re- 
port  and  then  there  were  three  letters  from 
Holmes,  Stanley  &  Olson.  I  have  a  sufficient 
memorandum  for  them. 

''Q.  You  say  you  enclosed  three  letters? 
'^A.  They  are  on  file.     They  came  back  from 
Washington. 
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**Q.  What  I  am  trying  to  get  at,  what  was  in 
your  letter?  Can  you  tell  us  w^hich  one  of  the 
Holmes,  Stanley  &  Olson  letters  it  was?  You 
have  no  memorandum? 

'^A.  I  think  that  they  were.  I  think  there 
were  three  letters  of  Holmes,  Stanley  &  Olson, 
but  I  cannot  identify  them.     [105] 

**Q.  Was  this  one  of  them,  being  exhibit  5? 
'A.  Yes,  that's  one. 

Q.  I  show  you  a  letter  of  April  22d  bearing 
on  it  the  marks, — I  beg  your  pardon,  June  8th, 
1911,  from  Holmes,  Stanley  &  Olson  to  you.  Is 
that  one  of  them? 

^^A.  Yes,  that's  one  of  them. 

^^Mr.  BRECKONS.— I'll  ask  counsel  to  ad- 
mit that  Holmes,  Stanley  &  Olson  wrote  such  a 
letter. 

^'Mr.  STAINBACK.— Yes,  we  wrote  that  let- 
ter. 

''Q.  And  the  letter  of  Holmes,  Stanley  &  Ol- 
son to  you  of  June  13',  1911,  was  that  one  of  the 
enclosures? 

^'A.  Yes,  sir. 

''Q.  In  the  letter  of  June  13th  I  find  a  refer- 
ence to  certain  enclosures  sent  to  Holmes,  Stan- 
ley &  Olson,  five  in  number.  The  first,  an  affi- 
davit of  Captain  James  F.  Findlay.  I  show 
you  an  affidavit  of  Captain  James  F.  Findlay 
and  ask  you  if  that  was  it  and  whether  that  was 
forwarded.  That  was  Captain  Findlay 's  affi- 
davit referred  to  in  the  Holmes,  Stanley  &  01- 
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son  letter  which  was  forwarded  to  Washing- 
ton. 

^^A.  Yes. 

^'Q.  The  second  enclosure  referred  to  are  affi- 
davits of  Arthur  Atkins  and  John  Hopkins 
Pugh.  I  show  you  affidavits  purporting  to 
have  been  by  Arthur  Atkins  and  John  Hopkins 
Pugh.  Were  they  a  part  of  Holmes,  Stanley 
&  Olson's  enclosures? 

^^A.  Yes,  sir. 

^'Q.  Now,  a  third  reference  to  an  affidavit 
purporting  to  have  been  made  by  John  Hopkins 
Pugh,  was  that  a  part  of  Holmes,  Stanley  &  Ol- 
son's enclosures? 
'A.  Yes,  sir. 

Q.  Affidavit  of  Edith  Hyde.     I  show  you  an 
affidavit  purported  to  have  been  made  by  Edith 
Hyde  and  ask  you  was  that  a  part  of  Holmes, 
Stanley  &  Olson's  enclosures. 
'A.  Yes,  sir. 

Q.  And  I  show  you  copies,  what  purport  to 
be  copies  of  notice  required  by  section  7  of  the 
Passenger  Act  of  1882,  as  amended,  and  call 
your  attention  to  a  document  headed  'U.  S. 
Navigation  Laws,  American  Ships'  and  ask  you 
whether  that  is  the  enclosure  referred  to  in 
Holmes,  Stanley  &  Olson's  letter  and  forwarded 
by  you  to  Washington.     [106] 

'^A.  Yes,  sir. 

^^Mr.  BREOKONS.— No.  15  offered  in  evi- 
dence. 
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^^The  COURT.— The  objection  is  a  blanket 
one  and  the  exception  is  taken." 
to  which  offer  the  defendant  objected,  the  objection 
was  overruled,  to  which  ruling  an  exception  by  the 
defendants  was  duly  noted  and  allowed. 

Exception  No.  10. 
THAT  THEREUPON  Plaintiff's  Exhibit  9,  being 
a  letter  to  the  Secretary  of  Commerce  and  Labor, 
signed  by  E.  R.  Stackable,  Collector  of  Customs,  and 
containing  exhibits  10,  11,  12,  13,  14,  15,  16,  17,  18, 
was  placed  in  evidence  against  the  objection  and 
exception  of  the  defendants  objection  being  made  as 
follows  (Transcript  of  Evidence,  page  14)  : 

^^Mr.  STAINBACK.— I  object  to  the  whole 
line  of  letters  as  immaterial,  irrelevant  and  in- 
competent and  an  attempt  to  vary  a  written  in- 
strument, and  further  that  they  merely  repre- 
sent the  opinion  of  the  writers  not  in  any  way 
binding  on  the  defendants. 

^^The  COURT.— The  objection  is  noted  and 
overruled." 
to  which  ruling,  an  exception  by  the  defendants  was 
duly  taken  and  allowed. 

Exception  No.  11. 
THAT  the  plaintiff  then  offered  in  evidence  a  let- 
ter dated  Washington,  D.  C,  April  22,  1911,  ad- 
dressed to  the  Department  of  Commerce  and  Labor, 
and  signed  by  Baker,  Sheehy  &  Hogan,  said  letter 
being  admitted  in  evidence  as  Plaintiff's  Exhibit  20, 
a  copy  of  which  marked  exhibit  20'  is  hereto  at- 
tached and  made  a  part  hereof,  which  said  letter  re- 
quested that  the  Department  of  Commerce  and  La- 
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bor  instruct  the  Collector  at  Honolulu  to  report  in 
detail  the  causes  of  the  [107]  detention  of  the 
^^Orteric"  and  to  permit  the  ^^Orteric"  to  proceed 
on  her  voyage  when  the  master  entered  into  a  bond 
to  make  good  any  penalty  found  to  be  due  by  the. 
vessel  or  the  master.  To  this  offer  the  defendants 
objected  and  the  objection  was  overruled,  to  which 
ruling  an  exception  was  duly  made  by  the  defend- 
ants and  allowed. 

Exception  No.  12. 
THAT  THEREUPON  the  Court  continued  the 
case  for  further  disposition.  That  thereafter  on 
January  20,  1913,  the  Court  rendered  its  decision, 
a  copy  of  which,  marked  exhibit  ''A,"  is  hereto  at- 
tached and  made  a  part  hereof,  in  favor  of  the 
United  States,  to  which  decision  counsel  for  the  de- 
fendant excepted  on  the  ground  that  the  decision 
was  contrary  to  the  law  and  the  evidence  and  the 
weight  of  the  evidence. 

Exception  No.  13. 

THAT  THEREAFTER,  and  before  the  entry  of 
judgment,  counsel  for  the  defendant,  upon  Febru- 
ary 5,  1913,  filed  a  motion  in  arrest  of  judgment  on 
the  ground  that  the  Complaint  in  said  cause  failed 
to  state  a  cause  of  action.  That  thereafter,  on  May 
13,  1913,  the  Court  overruled  the  motion  in  arrest 
of  judgment,  to  which  ruling  an  exception  was  duly 
made  by  the  defendant  and  allowed. 

THAT  THEREUPON  counsel  for  defendants 
filed  a  motion  for  a  rehearing,  which  motion  was 
taken  under  advisement  by  the  Court  until  June 
17,  1913,  at  which  time  said  motion  was  denied. 
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Exception  No.  14. 

THAT  THEREAFTER,  on  June  17,  1913,  tbe 
Court  ordered  the  decree  and  judgment  to  be  en- 
tered against  the  defendants,  to  which  judgment  de- 
fendants duly  excepted  on  the  ground  [108]  that 
the  judgment  was  contrary  to  the  law  and  the  evi- 
dence and  the  weight  of  the  evidence,  and  the  ex- 
ception was  allowed. 

The  foregoing  Bill  of  Exceptions  is  based  on  the 
record  and  proceedings  herein,  the  transcript  of  the 
stenographer's  notes,  together  with  all  pleadings, 
exhibits,  clerk's  notes  and  documents  on  file,  which 
are  expressly  made  a  part  of  this  Bill  of  Exceptions 
and  incorporated  herein  as  fully  as  if  they  and  each 
of  them  were  actually  set  out  herein  in  words  and 
figures,  and  the  defendants  pray  that  all  such  plead- 
ings, records,  exhibits,  clerk's  notes,  transcript  of 
the  testimony  and  all  documents  on  file  relating  to 
said  cause,  be,  by  order  of  the  Court,  incorporated 
herein  as  fully  as  if  they  and  each  of  them  were 
actually  set  out  herein  in  words  and  figures. 

[Order  Allowing  Bill  of  Exceptions.] 

The  undersigned  Judge  having  departed  from  the 
Territory  of  Hawaii  immediately  after  the  rendition 
of  the  judgment  in  the  cause,  and  having  remained 
absent  therefrom  until  after  the  expiration  of  the 
term,  and  having  stated  at  the  time  of  the  rendition 
of  the  judgment  that  there  would  be  ample  time 
after  his  return  for  the  perfection  of  an  appeal  from 
said  judgment,  the  foregoing  Bill  of  Exceptions 
being  found  to  be  conformable  to  the  truth  and  to 
be  a  true  and  correct  record  of  the  proceedings  and 
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constituting  a  true  and  correct  Bill  of  Exceptions, 
the  same  is  hereby  allowed  this  16th  day  of  Decem- 
ber, 1913,  as  of  the  April  Term,  1913. 

(Sgd.)     CHAS.  F.  CLEMONS, 
Judge  Presiding  at  the  Trial  of  said  Cause. 

Rec't  of   copy  hereof,  prior  to  presentation,  ad- 
mitted on  Dec.  13,  A.  D.  1913. 

(Sgd.)     ROBT.  W.  BRECKONS, 

U.  S.  Atty.     [109] 


[Title  of  Court  and  Cause.] 

Writ  of  Error  [Original]. 
In  Error  from  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  to  the  District 
Court  of  the  United  States  for  the  Territory  of 
Hawaii. 

The  United  States  of  America, — ss. 
The  President  of  the  United  States  of  America  to 
the  Honorable  the  Judge  of  the  District  Court 
of  the  United  States  for  the  Territory  of  Hawaii, 
Greeting  : 
Because  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  judgment  of  a  plea,  which  is  in 
the   said  District   Court   before   you,   between  the 
United  States  of  America,  as  plaintiff,  and  James  F. 
Findlay,  T.  Clive  Davies  and  W.  H.  Baird,  as  de- 
fendants, manifest  error  hath  happened  to  the  great 
damage   of  the   said  James  F.   Findlay,   T.   Clive 
Davies  and  W.  H.  Baird,  as  by  its  complaint  ap- 
pears ;  we  being  willing  that  error,  if  any  hath  been, 
shall  be  duly  corrected,  and  full  and  speedy  justice 
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done  to  the  parties  aforesaid  in  this  behalf,  do  com- 
mand you,  if  judgment  be  therein  given,  that  then 
under  your  seal,  distinctly  and  openly,  you  send  the 
record  and  proceedings  aforesaid,  with  all  things 
concerning  the  [189]  same,  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  to- 
gether with  this  writ,  so  that  you  have  the  same  in 
the  said  Circuit  Court  of  Appeals  in  the  City  of  San 
Francisco,  in  the  State  of  California,  within  30  days 
from  the  date  hereof,  to  wit,  on  the  15th  day  of 
January,  1914,  that  the  record  and  proceedings 
aforesaid  being  inspected,  the  said  Circuit  Court  of 
Appeals  may  cause  further  to  be  done  therein  to 
correct  that  error,  what  of  right  and  according  to  the 
laws  and  customs  of  the  United  States  should  be 
done. 

WITNESS  the  Honorable  EDWARD  D. 
WHITE,  Chief  Justice  of  the  Supreme  Court  of  the 
United  States,  the  16th  day  of  December,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  thirteen 
and  of  the  Independence  of  the  United  States  the 
one  hundred  and  thirty-seventh. 

[Seal]  A.  E.  MURPHY, 

Clerk  of  the  District  Court  of  the  United  States  for 
the  Territory  of  Hawaii. 

The  foregoing  writ  of  error  is  hereby  allowed  this 
16th  day  of  December,  1913. 

CHAS.  F.  CLEMONS, 
Judge  of  the  District  Court  of  the  United  States  for 

the  Territory  of  Hawaii. 

[Endorsed]  :  No.  81.  (Title  of  Court  and  Cause.) 
Writ  of  Error.     Filed  Dec.  16, 1913.     A.  E.  Murphy, 
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Clerk.     By   (Sgd.)   Wm.  L.  Rosa,  Deputy  Clerk. 
[190] 


[Title  of  Court  and  Cause.] 

Citation  [Original]. 

In  Error  from  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  to  the  United 
States  District  Court  for  the  Territory  of  Ha- 
waii. 
The  United  States  of  America, — ss. 
To  the  United  States  of  America,  Greeting : 

You  are  hereby  cited  and  admonished  to  be  and 
appear  in  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  in  the  city  of  San  Fran- 
cisco, State  of  California,  within  thirty  days  from 
the  date  hereof,  to  wit,  on  the  15th  day  of  January, 
1914,  pursuant  to  a  writ  of  error  filed  in  the  Clerk's 
Office  of  the  District  Court  of  the  United  States  for 
the  Territory  of  Hawaii,  wherein  James  P.  Findlay, 
T.  Clive  Davies  and  W.  H.  Baird  are  plaintiffs  in 
error  and  you  are  defendant  in  error,  to  show  cause, 
if  any  there  be,  why  the  judgment  rendered  against 
the  said  plaintiffs  in  error  as  in  the  said  writ  of  error 
mentioned,  should  not  be  corrected,  and  why  speedy 
justice  should  not  be  done  to  the  parties  in  that 
behalf. 

WITNESS  the  Honorable  EDWARD  D. 
WHITE,  Chief  Justice  of  the  Supreme  Court  of 
the  United  States,  this  16th  day  of  December,  1913, 
and  of  the  Independence  of  the  United  States  the 
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one  hundred  and  thirty-seventh  year. 

[Seal]  CHAS.  F.  CLEMONS, 

Judge  of  the  District  Court  of  the  United  States  for 
the  Territory  of  Hawaii.     [191] 

Admission  of  Service  of  Citation. 

Service  of  the  foregoing  citation,  and  receipt  of  a 
copy  thereof,  is  hereby  admitted  this  16th  day  of 
December,  1913. 

JEFF   McCARN, 
United  States  District  Attorney  for  the  Territory  of 
Hawaii. 

[Endorsed]  :  No.  81.  (Title  of  Court  and  Cause.) 
Citation.  Filed  Dec.  16,  1914.  A.  E.  Murphy, 
Clerk.  By  (Sgd.)  Wm.  L.  Rosa,  Deputy  Clerk. 
[192] 


[Title  of  Court  and  Cause.] 

Bond. 
KNOW  ALL  MEN  BY  THESE  PRESENTS, 

that  we,  R.  Klamp  and  George  Rodiek,  both  of  the 
City  and  County  of  Honolulu,  Territory  of  Hawaii, 
are  held  and  firmly  bound  unto  the  United  States  of 
America  in  the  penal  sum  of  Ten  Thousand  Dollars 
($10,000),  lawful  money  of  the  United  States,  for 
the  payment  of  which,  well  and  truly  to  be  made  we 
bind  ourselves,  our  successors,  heirs,  executors  and 
administrators,  jointly,  severally  and  firmly,  by  these 
presents : 

The  condition  of  the  above  obligation  is  such  that, 
w^hereas,  in  that  certain  case  entitled  United  States 
of  America,  Plaintiff,  vs.  James  F.  Findlay,  T.  Clive 
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Davies  and  W.  H.  Baird,  Defendants,  filed  in  the 
TJ.  S.  District  Court  for  the  Territory  of  Hawaii, 
the  United  States  of  America  did  on  the  17th  day 
of  June,  A.  D.  1913,  in  the  said  District  Court  re- 
cover a  judgment  against  the  said  James  F.  Findlay, 
T.  Clive  Davies  and  W.  H.  Baird,  for  the  sum  of 
Eight  Thousand  Nine  Hundred  Sixty-two  and 
Thirtj-one  Hundredths  Dollars  ($8,962.30),  from 
which  said  judgment  [193]  the  said  James  F. 
Findlay,  T.  Olive  Davies,  and  W.  H.  Baird  are  about 
to  sue  out  a  writ  of  error  from  the  said  District 
Court  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  and  whereas  said  James  F. 
Findlay,  T.  Clive  Davies  and  W.  H.  Baird  desire 
pending  decision  on  said  writ  of  error  to  stay  execu- 
tion on  said  judgment  of  the  said  District  Court : 

NOW,  THEREFORE,  if  the  said  James  F.  Find- 
lay, T.  Clive  Davies  and  W.  H.  Baird  shall  duly 
prosecute  their  said  writ  of  error  with  effect  and 
moreover  pay  the  amount  of  the  said  judgment  in 
said  original  cause,  together  with  interest  and  costs 
that  may  be  awarded  against  them  in  case  of  their 
failure  to  sustain  the  said  writ  of  error,  then  the 
above  obligation  to  be  void;  otherwise  to  remain  in 
full  force  and  effect. 

IN  WITNESS  WHEREOF  we  have  hereunto  set 
our  hands  and  seals  this  12th  day  of  July,  A.  D.  1913. 

(Sgd.)     R.  KLAMP. 
(Sgd.)     GEORGE  RODIEK. 

Approved  as  to  sureties. 

(Sgd.)     C.  C.  BITTING, 
Asst.  U.  S.  Attorney. 
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[Endorsed]  :  No.  81.  (Title  of  Court  and  Cause.) 
Bond.  Filed  Jul.  12,  1913.  A.  E.  Murphy,  Clerk. 
By  (Sgd.)  Wm.  L.  Rosa,  Deputy  Clerk.     [194] 


[Title  of  Court  and  Cause.] 

Before  the  Honorable  CHAS  F.  CLEMONS,  Judge 

of  Said  Court. 

APPEARANCES : 

For  Plaintiff,  R.  W.  BRECKONS,  Esq.,  United 

States  District  Attorney. 
For  Defendants,  I.  M.  STAINBACK,  Esq.,  of 

the    Firm    of    HOLMES,    STANLEY    & 

OLSON. 

Transcript  of  Testimony. 

Sept.  23,  1912. 

Mr.  BRECKONS.— If  the  Court  please,  I  desire 
to  offer  certain  further  testimony.  It  is  possible 
that  I  may  duplicate  some  of  it.  I  would  suggest 
now,  in  these  matters, — it  is  merely  a  suggestion, — 
that  your  Honor  reserve  a  ruling  on  the  objection  to 
the  admissibility. 

The  COURT.— Yes. 

Mr.  BRECKONS.— Letter  of  April  22,  1911,  ad- 
dressed to  E.  R.  Stackable,  Collector  of  Customs; 
purported  to  be  signed  by  Theo.  H.  Davies  &  Co. 
I'll  ask  counsel  to  admit  that  the  letter  was  signed 
by  Davies  &  Co.  and  the  signature  here  is  Mr. 
Baird's,  one  of  the  defendants,  and  that  Davies  & 
Co.  are  agents  for  the  '^Orteric."     [195] 

Mr.  STAINBACK.— We  admit  all  except  the  last. 
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We  admit  that  the  letter  was  signed  and  the  signa- 
ture. 

The  COURT.— You  do  not  admit  the  fact  of 
agency. 

Mr.  STAINBACK.— We'll  admit  that  they're 
agents  as  far  as  they've  signed  in  that  respect.  I 
object  to  the  admission  of  this  letter.  It  is  incom- 
petent, irrelevant,  and  immaterial;  it  is  an  attempt 
to  vary  a  written  instrument  by  parole ;  it  is  other- 
wise not  binding  upon  the  defendants. 

The  COURT. — The  objection  will  be  overruled 
and  the  exception  noted. 

Mr.  STAINBACK.— Exception  noted. 

(Letter  received  in  evidence  and  marked  Plain- 
tiff's Exhibit  7.) 

Mr.  BRECKONS.— Offer  a  letter  written  at  the 
same  day,  to  E.  R.  Stackable,  Collector  of  Customs, 
signed  by  W.  H.  Baird. 

Mr.  STAINBACK.— We'll  admit  the  signature  of 
the  letter.  We  further  object  to  this  letter,  not  only 
irrelevant  and  immaterial  and  not  binding  upon  the 
defendants  and  an  attempt  to  vary  by  parole  a  writ- 
ten instrument,  but,  further,  that  it  was  not  received 
until  after  the  date  of  the  bond. 

The  COURT.— The  letter  will  be  admitted  and  the 
objection  overruled. 

(Letter  received  in  evidence  and  marked  Plain- 
tiff's Exhibit  8.) 

Mr.  BRECKONS.— I'll  ask  counsel  to  make  the 
other  admission  that  Mr.  Baird  is  the  president  of 
Davies  &  Co. 

Mr.  STAINBACK.— Yes. 
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[Testimony  of  E.  R.  Stackable,  for  Plaintiff.] 

Direct  examination  of  E.  R.  STACKABLE,  a 
witness  called  on  behalf  of  plaintiff,  and  sworn. 

Mr.  BRE'CKONS.— Q.  Can  you  tell  by  looking  at 
the  letter  I  hand  you,  being  Exhibit  No.  2,  when  it 
was  received?     [196] 

A.  It  was  received  on  the  22d  day  of  April,  1911. 

Q.  And  when  wdth  reference  to  the  time  the  bond 
was  delivered  to  you?    Before  or  after? 

A.  I  think  this  one  was  after.  There  were  two 
letters  on  that  date. 

Q.  I'll  show  you  the  other  one. 

A.  And  one  of  them,  my  recollection  is,  was  ask- 
ing me  to  cable  for  authority  to  clear  that  ship  and 
they're  both  dated  the  same  day,  and  I  believe  I 
received  them  the  same  day,  but  my  recollection  is 
that  this  letter  was  received  subsequent  to  this. 

Q.  That  is,  referring  to  No.  2  as  being  received 
subsequent  to  No.  1  ? 

A.  Yes,  sir.  As  a  matter  of  fact,  I  have  an  idea 
I  was  in  Mr.  Breckons'  office  when  I  received  that 
second  letter. 

Mr.  STAINBACK.— How  is  it — don't  you  stamp 
the  date  that  they're  received?  Don't  you  have  a 
stamp,  ^^ Collector  of  Customs  Office"?  You  stamp 
the  date  of  the  receipt  of  the  letters  ? 

A.  Yes,  sir. 

Q.  Do  you  remember  what  day  this  letter  was  re- 
ceived on?        A.  Yes,  sir. 

Q.  What  day  of  the  week  was  it,  this  second  letter, 
No.  2,  was  received? 


88  James  F,  Findlay  et  al,  vs. 

(Testimony  of  E.  R.  Stackable.) 

A.  I  don't  know  that  has  any  bearing  on  it.  I 
have  the  matter  in  mind,  it  seems  to  me  it  was  Satur- 
day, but  to  get  up  and  swear  now  that  the  22d  of 
April  was  Saturday — 

•Q'.  Why  was  this  stamped  the  24th  underneath? 
Can  you  explain  that  ? 

A.  Yes,  I  can,  very  readily.  My  recollection  is 
that  that  letter  was  delivered  to  me  in  Mr.  Breckons' 
office  and  after  office  hours  and  that  I  turned  my 
stamp  on  Monday  morning,  and  stamped  other  let- 
ters, and  after  stamping  it  24, 1  had  to  put  22  know- 
ing that  I  got  it  on  that  date.  This  was  delivered 
after  the  bond  was  given. 

Q.  This  was  after  office  hours,  is  that  correct? 
[197]  I  understand  you  to  say  that  you  thought 
this  was  delivered  after  the  bond  was  given.  They 
first  wrote.  If  your 're  reading  the  first  letter, 
we're  talking  about  the  second  letter.  I  understood 
you  to  say  a  while  ago  that  you  thought  it  was  de- 
livered after  the  bond  ?        A.  Yes. 

Q.  That's  to  the  best  of  your  recollection? 

A.  Not  after  the  bond  was  delivered. 

Q.  I  understood  you  to  say  a  while  ago  that  this 
one  was  delivered  before  the  bond  and  this  second 
one  after  the  bond  was  given.  That's  what  I  under- 
stood you  to  say. 

A.  I  don't  think  that  I  said  that.  I  didn't  mean 
to  say — 

Q.  As  a  matter  of  fact,  do  you  know  when  it  was 
delivered?    Before  or  after  the  bond  was  given? 

A.  My  recollection  of  this  business  has  been  fully 
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explained  and  gone  over  with  the  Judge  here.     As  I 
said  before,  this  letter  was  the  basis  on  which  I 
cabled  to  Washington  for  authority. 

Q.  That's  No.  1? 

A.  To  clear  that  ship  under  their  proposed 
proposition  of  a  bond.  Then,  when  we  got  the  clerk 
dispatched  on  that  cable,  I  received  the  same  day, 
and,  I  think  that  I  was  in  Mr.  Breckons'  office,  in  the 
afternoon,  w^hen  that  bond  was  written  by  the  attor- 
neys and  submitted  up  there,  at  the  time  they  pro- 
posed the  form  of  a  bond,  they  brought  this  applica- 
tion. That's  my  recollection,  though  I  have  to  tax  a 
man's  memory  just  when  he  gets  a  letter  on  a  subject 
of  that  kind. 

Q.  As  long  as  the  date  was  changed  I  thought  prob- 
ably for  that  reason  you  would  remember  how  the 
letter  was  received  and  the  facts  because  you  have 
had  some  one  day  and  many  another. 

A.  If  you're  accustomed  to  stamping  letters  you'll 
know  that  sometimes  your  stamp  doesn't  make  it 
clear  to  you. 

The  COURT. — These  exhibits  were  offered  this 
afternoon,  1  and  2,  but  some  others  have  previously 
been  put  in  evidence.  I'll  ask  the  clerk  to  number 
them.     [198] 

The  CLERK.— 7  and  8. 

The  COURT.— Will  the  record  show  that  what 
was  referred  to  by  the  witness  as  No.  1  is  No.  7,  and 
2,  No.  8. 

Mr.  BRECKONS.— I  offer  in  evidence  6130,  ad- 
dressed to  Capt.  J.  F.  Findlay,  master  of  the  British 
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S.  S.  ^^Orteric."    Ask  counsel  to  admit  that  that  let- 
ter was  sent,  signed  by  Mr.  Stackable,  sent  to  and 
received  by.  Captain  Findlay. 

Mr.  STAINBACK.— I  understand  that  this  letter 
is  already  in. 

Mr.  BRECKONS.— Yes,  I  beg  your  pardon.  I 
offer  in  evidence  a  letter  addressed  to  the  Secretary 
of  Commerce  and  Labor,  Bureau  of  Navigation, 
Washington,  D.  C,  dated  June  17,  1911,  and  ask 
counsel  to  admit  for  the  purpose  of  making  the  offer 
that  such  a  letter  was  sent,  signed  by  Mr.  Stackable. 

Mr.  STAINBACK.— We  admit  that.  We  object 
that  it's  immaterial,  irrelevant,  and  incompetent; 
further,  that  it  is  after  the  date  of  the  bond,  and  an 
attempt  to  vary  a  written  instrument  or  to  substitute 
a  new  contract. 

The  COURT. — Objection  overruled. 

Mr.  STAINBACK.— Exception. 

The  COURT.— Exception  noted. 

(Letter  received  in  evidence  and  marked  Plain- 
tiff's Exhibit  9.) 

Mr.  BRECKONS.— Q.  Mr.  Stackable,  I  call  your 
attention  to  exhibit  No.  9.  I  see  one  set  of  enclosures 
there.     Can  you  tell  what  those  enclosures  were  ? 

A.  I  didn't  get  all  that  question. 

Q.  I  say,  it  says  '^1  set  of  enclosures"  at  the  end. 

A.  ''1  set  of  enclosures,"  yes,  sil\ 

Q'.  Can  you  tell  me  what  those  enclosures  were? 
Do  you  know  what  those  enclosures  were? 

A.  I  don't  know  that  I  can  give  them  all  offhand 
or  not.     There  was  a  letter  that  I  wrote  to  Captain 
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Findlay ;  there  was  a  letter  of  the  inspectors. 

Q.  I'll  put  them  in  one  at  a  time.  Was  the  letter 
which  I  now  show  you,  and  which  is  exhibit  4,  one  of 
the  enclosures?     [199]         A.    Yes,  sir. 

Q.  Was  the  letter,  or  a  copy  of  the  letter  which  I 
show  you,  being  letter  addressed  to  myself,  dated 
April  18, 1911,  numbered  6129,  one  of  the  enclosures  ? 

A.  I  am  pretty  sure  it  was.  That's  the  one  that  I 
called  your  attention  to  the  fact  that  it  might  be  a 
subject  the  Grand  Jury  would  like  to  consider. 

Q.  Are  you  not  sure  that  it  was  ?  Didn't  you  have 
your  letter-book  this  morning  and  you  run  over  it? 

A.  Yes,  sir. 

Q.  Was  the  report  of  the  inspectors  which  is  at- 
tached to  this  letter  to  me  in  your  enclosures? 

A.  Yes,  sir. 

Mr.  BRECKONS. — I  offer  those  as  part  of  the  en- 
closures. 

Mr.  STAINBACK. — I  understand  the  enclosure 
was  put  in  your  letter  to  Washington  ? 

A.  Not  put ;  they  go  in  a  bunch  and  fastened  them 
together. 

Mr.  STAINBACK.— I  object  to  this  letter  as  im- 
material, incompetent,  not  binding  on  the  defendants 
in  this  case. 

The  COURT. — The  objection  is  overruled;  the  let- 
ters are  admitted  in  evidence  and  the  exception  is 
noted. 

(Letter  received  in  evidence  and  marked  Plain- 
tiff's Exhibit  #10.) 

The  COURT.— Exhibit  No.  10,  being  a  letter  from 
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to  Collector  to  Mr.  Breckons  with  the  inspectors'  re- 
port attached. 

Mr.  BRECKONS.— I  show  you  two  letters,  one 
addressed  to  His  Excellency  Walter  P.  Frear,  Gov- 
ernor of  Hawaii,  and  signed  by  Mr.  Canavarro,  the 
Portuguese  Consul,  and  the  letter  addressed  to  you 
signed  by  Governor  Frear,  and  ask  you  whether  or 
not  they  were  enclosed  ? 

A.  Yes,  sir. 

Mr.  BRECKONS.— They  are  offered  as  part  of 
the  enclosures. 

Mr.  STAINBACK.— All  of  this  is  in  the  line  of 
hearsay.  I  can't  see  that  it's  material  or  relevant  to 
this  case,  a  letter  expressing  an  opinion  of  a  third 
person  with  reference  to  the  condition  [200]  of 
the  ship.  I  don't  see  that  it's  binding  on  the  defend- 
ants and  object  on  that  ground. 

The  COURT.— The  objection  is  overruled.  The 
letter  of  Governor  Frear  with  Mr.  Canavarro 's  letter 
attached  are  received  in  evidence  and  the  exception 
is  noted  as  before.  Of  course,  in  receiving  that  I'm 
not  saying  that  any  facts  in  there,  that  that's  any  evi- 
dence of  what  the  conditions  were,  for  it  is  hearsay ; 
but  it  is  merely  evidence  of  what  was  submitted  by 
the  Collector  to  the  Secretary. 

(Letter  received  in  evidence  and  marked  Plain- 
tiff's Exhibit  No.  11.) 

Mr.  BRECKONS. — I  show  you  a  letter  purport- 
ing to  have  been  written  by — I  show  counsel  a  letter 
purporting  to  have  been  written  by  Mr.  Stackable  to 
myself  on  April  26th,  and  ask  him  to  waive  any  ques- 
tion about  the  letter  having  been  signed. 
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Mr.  STAINBACK.— We  admit  that. 

Mr.  BRECKONS.— I  show  you  this  letter,  No. 
6167,  addressed  to  myself,  and  ask  you  whether  or 
not  that  was  one  of  the  enclosures  in  your  letter,  in 
your  letter  to  the  Secretary. 

A.  Yes,  sir. 

Mr.  BRECKONS.— I  offer  it  in  evidence. 

Mr.  STAINBACK.— Same  objection. 

The  COURT. — Objection  overruled. 

Mr.  STAINBACK.— Exception. 

The  COURT.— Exception  noted. 

(Letter  received  in  evidence  and  marked  Plain- 
tiff's  Exhibit  #12.) 

Mr.  BRECKONS.— Q.  I  find  reference  in  that, 
Mr.  Stackable,  to  the  part  of  the  Grand  Jury  Report 
dealing  with  this  subject.  I  will  ask  you  whether 
or  not  you  forwarded  to  the  Department  as  part  of 
this  letter,  part  of  the  grand  jury  report  dealing  with 
the  question.        A.  Yes,  sir. 

Q.  I  take  it  you  cannot  tell  what  was  in  the  Grand 
Jury  report.  You  could  not  identify  the  part  that 
was  sent  by  you?     [201] 

A.  I  have  a  recollection  of  some  of  the  statements 
made  in  it,  but  to  be  able  to  call  them  verbatim,  I 
couldn't  do  that  now. 

Q.  All  right,  I'll  cover  that  later.  Mr.  Stackable, 
you  this  morning,  without  knowing  that  you  have 
been  in  contempt  of  Court,  made  some  marks  on 
one  of  the  exhibits  in  this  case,  the  cablegram  from 
Washington  reading,  *^With  approval  United  States 
Attorney,  clear  Orteric,  15,000  bond."    You  have 
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^^ERS,'^  April  23,  1911.     Just  tell  us  why  you  did 

that,  or  how  it  came  about. 

A.  You  called  my  attention  this  morning  to  the 
date  we  got  here,  June  23,  and  asked  me  if  it  wasn't 
a  mistake  and  I  said  that  I'd  get  the  original  and  I'd 
take  it  out  and  see.  It  was  a  mistake  of  the  party 
copying  it  in  the  office.  I  didn't  realize,  your  Honor, 
that  that  was  filed. 

Q.  I'll  ask  you  then  to  amend  that,  Mr.  Stackable. 
This  copy  of  the  cablegram,  being  Exhibit  No.  3, 
when  was  it  received  by  you? 

A.  On  the  22d  of  April,  1911.  I  couldn't  tell  when. 
I  saw  the  figures  here  this  morning.  I  couldn't  tell 
who  put  them  there,  but,  of  course,  we  can  always  get 
a  certified  copy.  I  can  bring  the  original  if  it  is 
necessary. 

Q.  You're  sure  it  was  received  on  the  22d? 

A.  I'm  sure  it  was  the  22d. 

Q.  Exhibit  1,  3,  and  2,  being  the  two  cablegrams, 
was  that  forwarded  as  copies  forwarded  in  your  re- 
port to  the  Secretary? 

A.  I  recollect  that  this,  I  confirmed  this  cablegram 
by  a  letter  saying,  '^I  hereby  confirm  my  cablegram 
of  even  date — 

The  COURT. — The  question  was,  were  copies  of 
this  sent  with  the  correspondence  to  the  Treasurer  or 
Secretary  of  Commerce  and  Labor;  that  is,  in  this 
bunch  of  enclosures,  were  there  included  copies  of 
these  cables?        A.  Why,  yes,  we  sent. 

Q.  The  question  originally  was,  were  these  cables 
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or  copies  thereof,  made  a  part  of  the  enclosures? 

[202] 

A.  I  think  they  were.  It  would  be  most  difficult 
for  a  man  to  tell  absolutely.  I  can  get  my  record  up 
here  and  be  certain  of  it.  I  think  I  confirmed  that 
first  cablegram  by  letter. 

Mr.  BRECKONS.— I  show,  you  Mr.  Stackable,  a 
letter  already  admitted  in  evidence,  exhibit  5,  and  ask 
you  whether  or  not  a  copy  of  that  was  forwarded  to 
the  Department. 

A.  I  think  it  was. 

Q.  How  long  will  it  take  you  to  get  your  book  up 
here  ?        A.  I  believe  that  copy  was  made. 

The  COURT. — I  can  say  that  copy  of  the  letter 
was. 

(Recess.) 

Mr.  BRECKONS.— I'll  ask  counsel  to  admit  that 
the  firm  of  Baker,  Sheney  &  Hogan  were,  July,  1911, 
April,  1911,  July,  1911,  and  June,  1911,  the  attorneys 
resident  in  Washington  for  the  ^^Orteric"  and  the 
owTiers  of  the  ''Orteric." 

Mr.  STAINBACK.— We  can't  admit  it,  your 
Honor;  that  is  the  first  we've  heard  of  it. 

Mr.  BRECKONS.— We'll  ask  counsel  to  admit 
that  so  much  of  this  copy  of  the  Grand  Jury  report 
as  deals  mth  the  subject  of  the  ^^Orteric"  was  for- 
warded by  Mr.  Stackable  to  Washington. 

Mr.  STAINBACK. — It  is  admitted,  in  order  to 
save  time,  that  all  in  the  list  Mr.  Stackable  has,  was 
forwarded  to  Washington,  but  we  object  to  the  ad- 
missibility and  materiality. 
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The  COURT. — Objection  is  overruled  and  excep- 
tion noted. 

(Report  received  in  evidence  and  marked  Plain- 
tiff's Exhibit  13.) 

Mr.  BRECKONS. — I'll  ask  counsel  to  admit  that 
this  letter,  Mr.  Findlay,  the  master,  addressed  to  Mr. 
Stackable,  dated  April  21,  1911,  was  sent  to  Mr. 
Stackable  and  this  is  a  copy  of  the  answer  which  Mr. 
Stackable  sent  to  Findlay. 

Mr.  STAINBACK. — This  is  another  letter  which 
has  a  change  of  dates,  I  notice.  I  suppose  it's  cor- 
rect and  the  dates  are  all  right.  I  admit  the  letter, 
but  I  don't  admit  that  it  is  material. 

The  COURT. — Is  that  made  a  part  of  the  letter  of 
June  17?     [203] 

Mr.  BRECKONS.— Yes.     I'll  wait. 

The  COURT.— I'll  admit  that. 

Mr.  STAINBACK.— We  object  to  that  as  imma- 
terial and  irrelevant. 

The  COURT. — I  will  receive  that  in  evidence  and 
note  the  exception. 

Mr.  STAINBACK.— Of  course,  we  object  to  this 
whole  line  of  testimony  that  it  is  an  attempt  to  break 
down  by  parol  evidence,  vary  the  terms  of  a  written 
instrument. 

(Letter  received  in  evidence  and  marked  Plain- 
tiff's Exhibit  14.) 

Mr.  BRECKONS.— What  were  the  enclosures? 
What  was  the  first  enclosure  ? 

A.  The  first  one  is  my  letter  to  Captain  Findlay 
dated  April  17,  No.  6130. 
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Q.  That  is,  I  show  you  Exhibit  4.  Now,  is  that  the 
first  one  you  refer  to,  this  letter? 

A.  That's  it. 

Q.  Now,  your  next  ?       A.  Letter  to  you,  No.  6129. 

Q.  This  is  Exhibit  10?        A.  Yes. 

Q.  All  right.  The  answer  to  that  should  be  a  copy 
of  the  letter  of  the  inspectors;  that  is  the  one  at- 
tached to  Exhibit  10  already  ?        A.  Yes. 

Q.  All  right. 

A.  The  next  is  a  letter  from  the  captain  of  the  ship 
and  signed  by  Davies  &  Co.,  dated  April  the  21st, 
making  application  to  go  outside  for  anchor. 

Q.  That's  exhibit  14.     What  is  the  next  one? 

A.  My  letter  to  them,  dated  April  the  21st. 

'Q.  That  is,  exhibit  No.  14,  being  the  letter  and  the 
answer  ?        A.  Yes,  sir. 

Q.  All  right.     Now,  your  next  ? 

A.  That  was  a  cable. 

Q.  Which  cable?        A.  The  first  cable.     [204] 

Q.  I  show  you  exhibit  2 ;  is  that  an  enclosure  ? 

A.  A  copy  of  that. 

Q.  And  exhibit  No.  — .     What  is  your  next? 

A.  Letter  of  April  22. 

Q.  What  is  that? 

A.  Requesting  me  to  send  this  cable. 

Q.  The  one  you  have  just  referred  to  now,  exhibit 
No.  7,  was  the  next  enclosure  ?        A.  Yes. 

Q.  No.  8.     Or,  what  is  your  next  one  ? 

A.  The  next  one  was  another  one  from  Davies  & 
Co. 

Q.  Is  this—        A.  That's  it. 
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Q.  That's  No.  8.    All  right.    Now,  the  next? 

A.  Next,  the  bond. 

Q.  Which  is  in  evidence  in  the  case,  exhibit  1. 

A.  The  next  is  a  copy  of  my  letter. 

Q.  Now,  what  was  that  ? 

A.  April  24,  confirming  this  cablegram. 

Qu  I  show  you  right  there  a  letter  being  your 
No.  6511,  6911,  addressed  to  E.  R.  Stackable.  No. 
9911,  addressed  to  the  Secretary  of  Commerce  and 
Labor,  April  24,  1911,  and  ask  you  whether  that  was 
one  of  the  enclosures?        A.  Yes,  sir. 

Mr.  BRECKONS.— That  is  offered  in  evidence. 

Mr.  STAINBACK.— I  wish  to  object  to  the  total 
number  of  enclosures. 

Mr.  BRECKONS.— Now,  your  next  one? 

A.  The  next  one  is  a  copy  of  the  cablegram  of 
April  the  22d.     Evidently  that's  a  copy  of  that. 

Q.  The  cablegram  was  received  on  the  22d?  Is 
that  exhibit  No.  3  ?        A.  Yes,  sir. 

Q.  Now,  your  next  one  ? 

A.  Next  is  a  letter  from  Governor  Frear,  April  18. 
The  one  you  have  already  put  in  evidence.    '[205] 

Q.  Exhibit  11?        A.  Yes. 

Q'.  Now,  what's  the  next? 

A.  The  next  is  a  letter  to  you. 

Qi.  What  date  ? 

A.  April  26,  asking  for  a  copy  of  the  Grand  Jury 
Report. 

Q.  Is  that  your  letter  6167? 

A.  6167,  exhibit  12. 

Q.  Now,  the  next  one  ? 
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A.  Is  a  letter  of  December  the  16th. 

Q.  Addressed  to  whom? 

A.  Your  letter  addressed  to  me  sending  the  Grand 
Jury  Report. 

Mr.  STAINBACK. — Was  that  enclosed  in  your 
letter  to  the  secretary? 

A.  A  copy  of  the  Grand  Jury  Report. 

Q.  And  the  letter  from  Holmes,  Stanley  &  Olson? 

A.  These  letters  came  back.  I  think  three  letters 
went  from  Holmes,  Stanley  &  Olson.  You've  got 
duplicates,  I  think,  on  your  file  now.  They  came 
from  my  office. 

Q.  The  enclosure  to  which  you  have  just  now  re- 
ferred is  a  letter  from  myself  to  you,  is  it  not,  simply 
enclosing  the  copy  of  the  Grand  Jury  Report  re- 
quested by  you  ?        A.  Yes. 

Q.  Now,  your  next  enclosure  ? 

A.  The  next  enclosure  was  a  grand  jury  report 
and  then  there  were  three  letters  from  Holmes,  Stan- 
ley &  Olson.  I  have  a  sufficient  memorandum  of 
them. 

Q.  You  have  already  covered  the  Grand  Jury 
Report. 

A.  The  letters  of  Holmes,  Stanley  &  Olson,  are, 
in  complete  state,  on  file  in  this  office. 

Q.  Have  you  anything  here  showing  what  those 
three  letters  were  ? 

A.  I  have  no  memorandum  of  them.  I  have  a 
pretty  good  recollection  of  what  those  letters  were. 

Q.  You  say  you  enclosed  three  letters?     [206] 
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A.  They're  on  file.  They  came  back  from  Wash- 
ington. 

Q.  What  I'm  trying  to  get  at,  what  was  in  your 
letter?  Can  you  tell  us  which  one  of  the  Holmes, 
Stanley  &  Olson  letters  it  was  ?  You  have  no  memo- 
randum ? 

A.  I  think  that  they  were,  I  think  there  were 
three  letters  of  Holmes,  Stanley  &  Olson,  but  I  can- 
not identify  them. 

Q.  Was  this  one  of  them,  being  exhibit  5  ? 

A.  Yes,  that's  one. 

Q.  I  show  you  a  letter  of  April  22,  bearing  on  it 
the  marks,  I  beg  your  pardon.  June  8,  1911,  from 
Holmes,  Stanley  &  Olson  to  you.  Is  that  one  of 
them  ?        A.  Yes,  that's  one  of  them. 

Mr.  BRECKONS.— I'll  ask  counsel  to  admit  that 
Holmes,  Stanley  &  Olson  wrote  such  a  letter. 

Mr.  STAINBACK.— Yes,  we  wrote  that  letter. 

(Letter  received  in  evidence  and  marked  Plain- 
tiff's Exhibit  16.) 

Q.  And  the  letter  of  Holmes,  Stanley  &  Olson  to 
you  of  June  13,  1911.  Was  that  one  of  the  en- 
closures ?        A.  Yes,  sir. 

Q.  In  the  letter  of  June  13,  I  find  a  reference  to 
certain  enclosures  sent  by  Holmes,  Stanley  &  Olson, 
five  in  number.  The  first,  an  afiidavit  of  Capt.  Jas. 
F.  Findlay.  I  show  you  an  afiidavit  of  Capt.  Jas. 
Findlay  and  ask  you  if  that  was  it  and  whether  that 
was  forwarded.  That  was  Capt.  Findlay 's  affidavit 
referred  to  in  the  Holmes,  Stanley  &  Olson  letter 
which  was  forwarded  to  Wasington.        A.  Yes. 


The  United  States  of  America.  101 

(Testimony  of  E.  R.  Stackable.) 

Q.  The  second  enclosures  referred  to  are  affidavits 
of  Arthur  Atkins  and  John  Hopkins  Pugh.  I  show 
you  affidavits  purporting  to  have  been  by  Arthur 
Atkins  and  John  Hopkins  Pugh.  Were  they  a  part 
of  Holmes,  Stanlev  &  Olson's  enclosures? 

A.  Yes,  sir. 

Q.  Now,  a  third  reference  to  an  affidavit  purport- 
ing to  be  made  by  John  Hopkins  Pugh.  Was  that  a 
part  of  Holmes,  Stanley  [207]  &  Olson's  en- 
closures?       A.  Yes,  sir. 

Q.  Affidavit  of  Edith  Hyde.  I  show  you  an  affi- 
davit purported  to  have  been  made  by  Edith  Hyde 
and  ask  you  was  that  a  part  of  Holmes,  Stanley  & 
Olson's  enclosures?        A.  Yes,  sir. 

Q.  And  I  show  you  copies,  what  purported  to  be 
copies  of  notice  required  by  Section  7  of  the  Passen- 
ger Act  of  1882  as  amended  and  call  your  attention 
to  a  document  headed,  ^^U.  S.  Navigation  Laws, 
American  Ships,"  and  ask  you  whether  that  is  the 
enclosure  referred  to  in  Holmes,  Stanlev  &  Olson's 
letter  and  forwarded  by  you  to  Washington. 

A.  Yes,  sir. 

Mr.  BRECKONS.— No.  15.     Offered  in  evidence. 

The  COIIRT. — The  objection  is  a  blanket  one  and 
the  exception  is  taken. 

Mr.  STAINBACK.— I  object  to  the  whole  line  of 
letters  as  immaterial,  irrelevant,  and  incompetent, 
and  an  attempt  to  vary  a  written  instrument;  and 
further,  that  they  merely  represent  the  opinion  of 
the  writers;  not  in  any  way  binding  on  the  defend- 
ants. 
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The  COUET. — The  objection  is  noted  and  over- 
ruled. 
Mr.  STAINBACK.— Exception  is  taken. 
The  COUET.— Exception  allowed. 

[Certificate  of  Reporter  to  Transcript  of  Testimony.] 

I  hereby  certify  that  the  foregoing  is  a  full,  true, 
and  correct  transcript  of  my  shorthand  notes  in  the 
above-entitled  cause. 

O.  SOAEES, 
Official  Eeporter. 
Honolulu,  T.  H.,  October  25,  1913.     [208] 

[Endorsed] :  No.  81.  (Title  of  Court  and  Cause.) 
Transcript  of  Testimony.  Piled  October  25th,  1913. 
A.  E.  Murphy,  Clerk.  By  (Sgd.)  F.  L.  Davis,  Dep- 
uty Clerk.     [209] 


[U.  S.  Exhibit  No.  1— Bond.] 
WHEEEAS  the  Collector  of  Customs  of  the  port 
of  Honolulu,  Territory  of  Hawaii,  has  given  notice 
of  J.  F.  Findlay,  Master  of  the  British  Steamship 
^'Orteric"  that  the  said  Master  has  incurred  certain 
penalties  on  account  of  alleged  violations  of  '^The 
Passenger  Act,  1882"  as  amended;  and 

WHEEEAS  the  said  Collector  has  been  author- 
ized by  the  Department  of  Commerce  and  Labor  of 
the  United  States  to  grant  immediate  clearance  to 
said  Steamship  upon  a  bond  being  furnished  in  the 
penal  sum  of  Fifteen  Thousand  Dollars  ($15,000), 
approved  by  the  United  States  District  Attorney  for 
the  Territory  of  Hawaii,  to  insure  the  payment  of 
such  penalties  for  such  violations  aforesaid  as  shall 
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be  determined  by  the  Department  of  Commerce  and 
Labor  of  the  United  States  to  have  been  incurred  by 
the  said  Master  after  the  presentation,  within  a  rea- 
sonable time,  by  the  said  Master,  or  his  agents  or 
attorneys,  and  the  officials  of  the  United  States  at 
said  Honolulu,  of  the  facts,  to  said  Department ;  and 

WHEREAS  a  bond  in  the  form  of  these  presents 
and  with  the  sureties  therein  named,  has  been  ap- 
proved by  said  United  States  District  Attorney ; 

NOW,  THEREFORE,  KNOW  ALL  MEN  BY 
THESE  PRESENTS :  That  the  said  J.  F.  FIND- 
LAY,  as  principal,  and  T.  CLIVE  DAVIES  and 
W.  H.  BAIRD,  both  of  said  Honolulu,  as  sureties, 
are  held  and  firmly  bound  unto  THE  UNITED 
STATES  OF  AMERICA  in  the  penal  sum  of  FIF- 
TEEN THOUSAND  DOLLARS  ($15,000),  for  the 
payment  of  which  well  and  truly  to  be  made,  the  said 
principal  and  sureties  do  bind  themselves,  their 
heirs,  executors  and  administrators  firmly  by  these 
presents : 

THE  CONDITION  of  the  within  and  foregoing 
obligation  is  [210]  such  that  if  the  said  principal 
J.  F.  Findlay  shall  pay  to  the  United  States  of 
America  through  the  Collector  of  Customs  at  the  port 
of  Honolulu  in  the  Territory  of  Hawaii  the  amount 
which  the  Department  of  Commerce  and  Labor  of 
the  United  States  shall,  upon  such  presentation  of 
facts,  determine  that  the  said  principal  is  liable  for 
on  account  of  such  penalties  so  alleged  to  have  been 
incurred,  then  this  obligation  shall  be  null  and  void, 
otherwise  of  full  force  and  effect. 

IN  WITNESS  WHEREOF  the  said  principal 
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and  sureties  have  hereunto  set  their  hands  and  seals 
this  22d  day  of  April,  1911. 

(Sgd.)  JAMES  F.  FINDLAY.  (Seal) 
(Sgd.)  T.  CLIVE  DAVIES  (Seal) 
(Sgd.)     W.  H.  BAIRD.  (Seal) 

In  presence  of, 

(Sgd.)     WM.  BUCHANAN. 
(Sgd.)     G.H.WHITNEY. 
The  foregoing  bond  is  hereby  approved  as  to  form 
and  sureties. 
Dated,  April  22, 1911. 

(Sgd.)     ROBT.  W.  BRECKONS, 
United  States  District  Attorney  for  the  Territory  of 
Hawaii. 

[Endorsed] :  No.  81.  (Title  of  Court  and  Cause.) 
U.  S.  Exhibit  #1.  Filed  Apr.  22,  1912.  A.  E. 
Murphy,  Clerk.  By  (Sgd.)  F.  L.  Davis,  Deputy 
Clerk.     [211] 


[U.  S.  Exhibit  No.  2— Cablegram,  April  22,  1911, 
Customs  to  Secretary  Commerce  Labor.] 

Honolulu,  April  22,  1911. 
Send  the  following  cablegram  ^^VIA  COMMER- 
CIAL PACIFIC"  subject  to  the  terms  and  condi- 
tions printed  on  the  back  hereof  which  are  agreed  to. 

SECRETARY     COMMERCE     LABOR— WASH- 
INGTON. 

Agents  British  steamer  ORTERIC  make  applica- 
tion clear  under  bond  covering  alleged  penalties 
amounting  approximately  ten  thousand  dollars'  pas- 
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senger  act  1882.     Recommend  facorable  considera- 
tion. 

CUSTOMS. 

Commercial  Eate. 

[Endorsed] :  No.  81.  (Title  of  Court  and  Cause.) 
U.  S.  Exhibit  #2.  Filed  Apr.  22,  1912.  A.  E.  Mur- 
phy, Clerk.  By  (Sgd.)  F.  L.  Davis,  Deputy  Clerk. 
[212] 


[U.  S.  Exhibit  No.  3— Cablegram,  April  22,  1911, 

Cable,  Acting  Secretary  to  Customs.] 
TIME  11:38  A.M.  April  22,  1911. 

SF.    ^^USG"    WASHINGTON,  DC,  le. 

CUSTOMS, 

HONOLULU. 
With   Approval   United    States   Attorney   Clear 
Orteric  Fifteen  Thousand  Dollar  Bond. 

CABLE  ACTING  SECRETARY. 

[Endorsed] :  No.  81.  (Title  of  Court  and  Cause.) 
U.  S.  Exhibit  #3.  Filed  Apr.  22, 1912.  A.  E.  Mur- 
phv,  Clerk.  By  (Sgd.)  F.  L.  Davis,  Deputy  Clerk. 
[213] 


[U.    S.   Exhibit   No.   4  — Letter,   April   17,    1911, 

Collector  to  Findlay.] 

No.  6130. 

LED. 

Honolulu,  Hawaii,  April  T7,  1911. 

Capt.  J.  F.  Findlay, 

Master  of  Br.  S.  S.  ^^ Orteric," 

Honolulu,  Hawaii. 
Sir: 

I  am  constrained  to  notify  you  that  you  are  liable 
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to  penalties  for  alleged  violations:  of  the  Passenger 
Act  of  1882,  as  amended  by  the  Act  of  February  14, 
1903,  the  Act  of  February  9,  1905,  and  the  Act  of 
December  19,  1908,  as  follows: 

Section  2.  BERTHS:  This  section  provides  that 
single  male  passengers  shall  be  berthed  in  the  fore 
part  of  the  vessel,  in  a  compartment  divided  off  from 
the  space  or  spaces  appropriated  to  the  other  passen- 
gers by  a  substantial  bulkhead.  While  the  proviso 
seems  to  have  been  complied  with,  it  seems  that  the 
single  men  could  not  get  to  their  compartment  with- 
out going  through  the  compartment  occupied  by 
other  passengers.  The  law  imposes  a  fine  of  $5  for 
each  passenger  carried  or  brought,  for  a  violation  of 
this  section. 

Section  3.  LIGHT  AND  VENTILATION:  From 
what  I  am  able  to  learn,  when  daylight  did  not  fur- 
nish sufficient  light,  electric  lights  were  provided. 
Ventilation,  however,  seems  to  have  been  inade- 
quate throughout  each  and  every  compartment  in 
which  steerage  passengers  were  carried  or  brought. 
The  caboose  and  cooking  [214]  arrangements 
No.  6130    2. 

while  well  appointed  were  insufficient  in  capacity  to 
properly  prepare  the  food  for  the  number  of  passen- 
gers carried  on  board.  The  latrines  or  closets  seem 
to  have  been  sufficient  in  number  but  not  properly 
located,  all  having  been  placed  upon  the  upper  deck 
and  no  closets  or  toilet  accommodations  having  been 
provided  upon  either  of  the  decks  on  which  the  emi- 
grant passengers  were  berthed.  The  penalty  for 
violation  of  this  section  is  $250. 
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Section  4.  FOOD:  From  the  slight  opportunity 
we  have  had  to  communicate  with  the  passengers,  it 
would  seem  as  though  there  was  sufficient  food  pro- 
vided for  adult  passengers,  but  serious  complaints 
have  been  received  relative  to  furnishing  mothers 
with  infants  and  young  children  with  the  necessary 
quantity  of  wholesome  milk  or  condensed  milk  for 
the  sustenance  of  the  children.  From  the  reports 
of  your  doctor,  it  would  seem  that  the  milk  was 
served  but  twice  a  day,  which  is  clearly  not  the 
necessary  quantity  for  the  proper  nourishment  of 
infants  and  children  and  undoubtedly  had  something 
to  do  with  the  high  rate  of  mortality  during  the  voy- 
age. A  violation  of  this  section  is  a  misdemeanor 
and  is  punishable  by  a  fine  of  $500. 

Section  5.  PHYSICIANS  AND  HOSPITALS: 
While  there  seems  to  be  a  sufficient  amount  of  hos- 
pital space  the  ventilation  thereof  seems  to  be 
wholly  inadequate.  The  law  imposes  a  penalty  of 
not  exceeding  $250  for  a  violation  of  this  section. 

Section  6.  DISCIPLINE  AND  CLEANLINESS : 
No  notice  seems  to  have  been  posted  in  any  of  the 
compartments  in  which  the  emigrant  passengers 
were  berthed  requesting  them  to  observe  proper 
sanitary  conditions,  and  from  the  filthy  condition  of 
the  ship  upon  arrival  [215]  at  this  port,  it  would 
No.  6130    3. 

seem  as  though  the  officers  in  charge  paid  very  slight 
attention  to  the  requirements  of  this  section.  From 
reports  received  from  my  inspectors  it  would  seem 
as  though  the  decks  or  compartments  in  which  the 
steerage  passengers  had  been  berthed  had  not  been 
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washed  or  scrubbed  out  from  the  time  you  left  Lis- 
bon on  or  about  February  16,  1911,  until  after  your 
arrival  at  this  port,  April  13,  1911.  Section  6  states 
in  part  that  whenever  the  state  of  the  weather  will 
permit  such  passengers  and  their  bedding  shall  be 
mustered  on  deck.  From  reports  received,  it  would 
seem  that  the  bedding  has  not  been  aired  during  the 
entire  voyage.  No  arrangement  seems  to  have  been 
provided  so  that  the  emigrants  could  take  a  bath. 
Penalty  for  violation  of  this  section  is  $250. 

Section  7.  SHIP'S  COMPANY  CANNOT  VISIT 
STEERAGE  QUARTERS:  No  evidence  is  found 
that  this  section  was  posted  as  required  by  law, 
either  written  or  printed  in  the  language  or  the  prin- 
cipal language  of  the  passengers  on  board.  A  viola- 
tion of  this  section  is  a  misdemeanor  and  is  punish- 
able by  a  fine  of  $100. 

Section  9.  PASSENGER  MANIFESTS,  ETC.: 
The  manifest  filed  by  you  does  not  seem  to  be  com- 
plete. It  does  not  state  the  compartment  or  space 
occupied  by  the  passengers  during  the  voyage.  The 
penalty  for  violation  of  this  section  is  a  fine  not  to 
exceed  $1,000. 

Your  attention  is  respectfully  invited  to  Section 
13  of  the  Act,  relative  to  the  collection  of  these 
penalties. 

Prior  to  instituting  proceedings  for  the  enforce- 
ment of  this  penalty  you  will  be  given  an  opportu- 
nity to  present  any  statements  you  may  desire  to 
make.    I  would  suggest  that  whatever  statements 
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you  may  desire  to  make,  be  made  in  the  form  of  an 
affidavit.     [216] 
No.  6130    4. 

Respectfully, 

E.  E.  SiTACKABLE, 
Collector. 
[Endorsed] :  No.  81.     (Title  of  Court  and  Cause.) 
U.  S.  Exhibit  #4.     Filed  Apr.  22,  1913.    A  E  Mur- 
phy Clerk.    By  (Sgd.)  P.  L.  Davis,  Deputy  Clerk. 


[U.  S.  Exhibit  No.  5-Letter,  April  27, 1911,  Holmes, 

Stanley  &  Olson  to  Collector.] 

HOLMES,  STANLEY  &  OLSON 

ATTORNEYS-AT-LAW. 

Honolulu,  T.  H,  April  27,  1911. 
E.  R.  Stackable,  Esq., 

Collector  of  Customs  for  the  Port  of  Honolulu 
Honolulu,  T.  H.  ' 

Dear  Sir.- 

On  the  17th  day  of  April,  1911,  Captain  James 
Emdlay,  Master  of  the  British  Steamship  "Orteric" 
was  notified  by  letter  from  you  under  that  date  that 
he  was  liable  to  penalties  for  alleged  violations  of 
the  Passenger  Act  of  1882,  as  amended,  as  follows- 

Section  2.  $5.00  for  each  passenger  carried  or 
brought  on  the  last  trip  of  the  "Orteric"  to  Hono- 
lulu. 

Section  3.  $250. 
Section  4.  $500. 
Section  5.     $250. 
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Section  6.     $250. 

Section  7.     $100. 

Section  9.     $1000. 

On  the  22d  day  of  April,  1911,  in  accordance  with 
authority  cabled  to  you  by  the  Acting  Secretary  of 
Commerce  and  Labor  of  the  United  States,  clearance 
was  granted  the  said  '^Orteric"  [218]  upon  the 
filing  with  you  of  a  bond  in  the  penal  sum  of  $15,000^ 
conditioned  upon  the  pajnuent  by  Captain  Findlay 
of  such  amount  as  might  be  determined  by  the  De- 
partment of  Commerce  and  Labor  to  be  the  amount 
of  liability  of  said  Captain  Findlay  on  account  of 
such  penalties. 

In  order  to  preserve  the  rights'  of  Captain  Findlay 
in  the  premises,  we  now  formally  enter  protest 
against  the  imposition  of  the  penalties  aforesaid  and 
all  penalties  whatever  that  may  be  imposed  on  ac- 
count of  alleged  violations  of  the  Passenger  Act  of 
1882,  as  amended,  during  or  in  the  course  of  the  said 
trip  of  the  said  ^^Orteric." 

We  also  beg  to  state  that  we  shall  file  with  you  as 
soon  as  possible  a  full  statement  of  the  facts  con- 
cerning the  said  alleged  violations,  to  be  submitted 
to  the  Department  of  Commerce  and  Labor  in  order 
that  it  may  arrive  at  a  proper  determination  of  the 
matter.  Yours  respectfully, 

(Sgd.)    HOLMES,  STANLEY  &  OLSON, 
Attorneys  for  Captain  James  Findlay,  Master  of  the 

British  Steamship  ^^Orteric." 
CHO/L. 

[Endorsed] :  No.  81.  (Title  of  Court  and  Cause.) 
IJ.  S.  Exhibit  #5.     Filed  Apr.  22,  1912.     A.  E.  Mur- 
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phy,  Clerk.    By  (Sgd.)  P.  L.  Davis,  Deputy  Clerk 
[219] 


[U.  S.  Exhibit  No.    6— Letter,  December  4,  1911, 

Gable  to  Collector.] 
56983-N  COPY. 

DEPARTMENT  OF  COMMERCE  AND  LABOR. 

Office  of  the  Secretary. 

WASHINGTON. 

December  4,  1911. 
Collector  of  Customs, 

Honolulu,  Hawaii. 
Sir:  The  Department  has  received  your  letter  of 
the  9th  ultimo,  and  previous  correspondence,  trans- 
mitting the  application  of  James  Findlay,  master, 
for  relief  from  the  following  penalties  incurred  in 
the  case  of  the  steamer  ORTERIC  for  violation  of 
the  Passenger  Act  of  August  2,  1882: 
Section  2,  $5    for    each    statute    passenger 

^      ^"^'^^^^   $6,210 

Section  3,  penalty  of  250 

'<        5         li        ii 

^'  250 

"        6.        "        « 


250 

• 1,000 


"         9  n         u 


Total $7^960 

SECTION  2:  It  is  charged  that  the  single  men 
were  placed  in  a  compartment  where  it  was  neces- 
sary for  them  to  go  through  the  compartment  occu- 
pied by  families  in  order  to  reach  their  berths,  dur- 
ing the  latter  part  of  the  trip,  at  least,  single  men 
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were  berthed  with  the  families  in  some  instances. 
After  investigation  by  the  grand  jury  it  was  found 
that  during  the  latter  part  of  the  voyage  no  attempt 
was  made  to  separate  the  sexes  properly.  This  con- 
dition is  explained  by  the  master  who  states  that 
about  ten  days  after  leaving  Gibraltar  there  was  a 
riot  with  Portuguese  male  passengers  on  one  side 
and  Spanish  males  on  the  other,  resulting  in  a 
pitched  battle  with  knives,  clubs,  cleavers,  and  pis- 
tols. He  claims  that  previous  to  this  trouble  the 
male  passengers  not  occupying  berths  with  their 
wives  were  properly  set  off  from  the  other  passen- 
gers; after  the  riot  the  Portuguese  males  refused  to 
be  berthed  with  the  Spanish  males,  being  in  fear  of 
their  lives,  and  to  prevent  bloodshed  and  to  main- 
tain discipline  the  Portuguese  were  moved  aft. 

SECTION  3:  The  grand  jury  found  that  the  law 
relative  to  ventilation  was  not  complied  with  and 
they  could  not  find  any  evidence  whatever  that  the 
ventilating  apparatus  provided  had  been  properly 
[220]  approved  before  the  vessel  cleared;  the  port 
holes  in  the  various  compartments  did  not  admit  air 
for  proper  ventilation;  notwithstanding  the  fact  that 
there  was  an  electric  light  plant  on  board  no  fans 
were  provided.  The  use  of  such  fans  would  have 
ameliorated  such  conditions,  and  the  lack  of  ventila- 
tion was  held  to  have  contributed  to  the  large  mor- 
tality on  the  vessel  during  her  voyage.  When  se- 
vere weather  necessitated  the  closing  of  the  port 
holes  and  hatches  the  rate  of  mortality  increased, 
the  ventilating appara'tus  not  supplying  sufficient  air. 
The  master  claims  that  on  leaving  Oporto,  Portugal, 
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three  days  before  leaving  Gibraltar,  ten  Portuguese 
officers,  among  whom  he  believes  were  Portuguese 
immigrant  officials,  inspected  the  ship  and  approved 
her  ventilation.  He  claims  that  there  were  two  ven- 
tilators, each  not  less  than  12  inches  in  diameter,  one 
in  the  forward  part  of  each  compartment  and  one  in 
the  after  part,  and  additional  ventilators  for  each 
compartment  in  the  proportion  of  2  for  each  addi- 
tional 50  passengers,  all  carried  at  least  6  feet  above 
the  uppermost  part  of  the  vessel.  This  statement 
does  not  appear  to  be  in  accord  with  the  finding  of 
the  grand  jury,  which  went  on  board  the  vessel  and 
apparently  had  every  opportunity  to  become  ac- 
quainted with  the  facts.  The  latrines  were  suffi- 
cient in  number  but  were  located  on  the  upper  deck 
where  they  could  be  used  only  by  passengers  able  or 
willing  to  climb  there,  necessarily  resulting  in  a 
filthy  condition  below  the  upper  deck.  You  report, 
however,  that  while  the  latrines  were  sufficient  in 
number,  in  the  temporary  structures  sanitary  condi- 
tions had  been  neglected,  water  being  used  but  twice 
a  day  for  flushing  with  powdered  disinfectants  in 
the  meantime.  Under  these  conditions  accumula- 
tions of  human  filth  remained  for  hours  at  a  time, 
much  of  it  being  in  evidence  at  the  time  of  your 
inspection. 

SECTION"  5 :  The  grand  jury  found  that  the  hos- 
pitals on  board  were  not  as  required  by  law  and 
wholly  unfit  for  the  purpose  for  which  they  were 
provided;  that  the  ventilation  in  them  was  poor  and 
the  space  allotted  too  small.  In  some  of  the  hos- 
pital spaces  it  was  found  that  even  ordinary  con- 
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veniences  were  not  provided  for  the  inmates.  They 
stated  that  the  apparent  ignorance  and  lack  of  clean- 
liness on  the  part  of  the  passengers  constituted  no 
excuse  for  failure  to  provide  accommodations.  The 
master  states  that  there  were  two  hospital  compart- 
ments on  the  upper  deck  ventilated  by  large  sky- 
lights and  port  holes  and  thoroughly  lighted;  on 
account  of  the  number  of  passengers  two  additional 
compartments  were  utilized;  these  were  located 
about  amidships  on  the  shelter  deck  and  were  fitted 
with  three  coaling  ports  communicating  with  the 
upper  deck;  when  weather  permitted  these  were 
kept  open;  they  w^ere  each  not  less  than  20  inches 
square;  each  compartment  also  had  a  door  opening 
into  the  fidley  which  was  at  all  times  open  through 
the  upper  deck;  these  doors  were  6  feet  by  2,  always 
open;  they  were  also  fitted  with  other  ventilators 
and  ventilating  devices.  The  master,  however,  does 
not  describe  them.  Your  report  indicates  that  there 
was  a  sufficient  amount  of  hospital  space  but  the 
Tentilation  was  w^hoUy  inadequate. 

SECTION  6 :  No  regulation  in  regard  to  discipline 
and  cleanliness  were  kept  posted  during  the  voyage 
and  the  compartments  and  spaces  provided  for  or 
occupied  by  the  passengers  were  not  kept  in  a  clean 
and  healthy  condition.  The  grand  jury  found  that 
no  attempt  had  been  made  to  muster  the  passengers 
on  the  upper  deck  or  to  air  or  clean  their  bedding; 
the  mattresses  and  bedding  during  the  entire  voy- 
age, save  in  a  few  rare  instances,  were  not  taken 
from  the  berths  where  they  were  first  placed.  On 
arrival  at  Honolulu  it  was  necessary  to  burn  all  the 
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mattresses.  The  decks  were  not  washed  and  the 
filth  apparently  was  allowed  to  remain,  being 
sprinkled  over  with  sawdust  and  disinfectants.  The 
result  was  an  almost  intolerable  [221]  stench 
which  existed  even  up  to  the  day  when  the  vessel 
was  examined  by  the  grand  jury.  No  conveniences 
were  provided  for  the  use  of  the  children  except 
such  as  were  improvised  after  the  beginning  of  the 
voyage  and  were  wholly  unfit,  and  the  grand  jury 
states  that  it  is  to  be  wondered  at  that  no  more 
deaths  occurred  than  actually  took  place.  You 
state  that  from  the  filthy  condition  of  the  ship  on 
arrival  it  appears  that  the  officers  in  charge  paid 
very  slight  attention  to  the  requirements  of  cleanli- 
ness; the  decks  or  compartments  w^here  the  passen- 
gers were  berthed  appeared  not  to  have  been  washed 
or  scrubbed  from  the  time  the  vessel  left  Lisbon, 
February  16,  to  its  arrival  at  your  port,  April  13. 
In  one  compartment  a  ship's  room  was  found  with 
gear  stowed  between  it  and  the  ship's  side;  this 
space  served  as  a  latrine;  the  accumulation  of  filth 
was  covered  by  disinfectants;  sawdust  and  disinfec- 
tants alternating  with  filth  formed  layers  on  the 
floor,  resulting  in  a  stench  which  was  sickening;  the 
berths  were  filthy;  no  baths  could  be  taken  except  in 
the  public  wash  room;  no  chambers  were  provided 
and  empty  meat  cans  were  utilized  by  some  of  the 
passengers.  The  grand  jury  states  that  the  provi- 
sions regarding  cleanliness  '^were  violated  in  a  man- 
ner which  cannot  be  too  strongly  condemned."  The 
master  states  that  he,  the  ship's  doctor,  and  other 
officers  almost  every  day,  and  one  or  more  persons 
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every  day,  inspected  the  vessel  and  passengers  and 
warned  them  to  keep  themselves  in  a  cleanly  condi- 
tion and  stay  on  the  upper  deck  as  much  as  possi- 
Me;  to  air  their  baggage  and  bedding  when  weather 
would  permit,  but  with  few  exceptions  they  refused, 
fearing  their  belongings  would  be  stolen.  Because 
of  the  large  number  of  passengers  it  was  impossi- 
ble to  air  the  bedding  without  their  assistance;  the 
crew  was  at  all  times  engaged  in  cleaning  the  decks 
and  compartments.  Breakfast  was  served  before 
entering  your  port  and  remnants  were  thrown  about 
the  floors  and  decks  instead  of  overboard  as  had 
been  the  custom;  the  ship's  crew  was  obliged  to  pre- 
pare the  vessel  for  entry  and  these  remnants  re- 
mained on  the  floors.  The  passengers  tore  clother 
from  the  mattresses  to  make  bags  for  carrying  off 
their  belongings  and  the  contents  of  the  mattresses 
were  strewn  together  with  the  discarded  rubbish. 
At  the  beginning  of  the  voyage,  regulations  were 
posted  but  were  torn  down  by  the  passengers.  The 
ship's  doctor  states  that  he  personally  superin- 
tended the  sanitary  measures  on  board;  that  all  com- 
partments and  decks  were  swept  not  less  than  twice 
daily  and  disinfected;  that  he  would  not  permit  the 
washing  of  compartments  occupied  by  passengers 
because  he  believed  that  this  would  result  in  un- 
avoidable dampness  which  would  be  detrimental; 
that  all  accumulations  were  rendered  harmless 
and  innocuous  by  disinfectants;  that  the  sleeping 
compartments  were  scraped  with  shovels  every  day 
and  swept;  that  the  temporary  hospital  quarters 
were  well  suited  for  the  purpose ;  that  the  mortality 
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on  board  was  due  largely  to  the  concealment  by 
parents  of  the  ailments  of  their  children  and  refusal 
to  accept  medical  attention,  and  that  there  were  the 
usual  accommodations  for  washing  by  the  passen- 
gers. 

SECTION  9:  The  manifest  filed  by  the  master  did 
not  state  the  compartments  or  spaces  occupied  by 
passengers  during  the  voyage.  The  master  states 
that  after  the  riot  on  board  mentioned  above,  the 
shifting  of  the  passengers  in  order  to  segregate  the 
Spanish  from  the  Portuguese  resulted  in  some  con- 
fusion, making  it  impossible  for  affiant  to  include 
in  the  list  of  passengers  the  exact  compartments  and 
spaces  occupied  by  them  thereafter. 

From  the  papers  submitted  it  is  evident  that  this 
vessel  with  1,242  passengers  was  navigated  on  a 
voyage  of  eight  weeks  under  all  conditions  of 
weather  in  violation  of  practically  all  of  the  provi- 
sions of  the  Passenger  Aet  having  to  do  with  the 
health,  comfort,  and  [222}  well-being  of  the  pas- 
sengers. The  death  of  57  children  during  the  voy- 
age marks  this  as  the  worst  case  ever  submitted  to 
the  Department.  The  sexes  were  not  properly  seg- 
regated during  a  large  portion  of  the  voyage,  the 
master  stating  that  the  confusion  was  such  that  it 
was  impossible  for  him  to  state  in  the  manifest  the 
exact  compartments  and  spaces  occupied  by  the  va- 
rious passengers.  The  ventilation  of  the  ship  ap- 
pears to  have  been  wholly  inadequate,  this  lack  of 
ventilation  in  the  opinion  of  the  grand  jury,  increas- 
ing the  rate  of  mortality.  Ill-ventilated  hospital 
facilities    without   adequate    equipment    were    fur- 
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nished;  the  manifest  of  the  vessel  was  not  com- 
pleted, and  the  sanitary  conditions  of  the  vessel 
were  inexcusable.  The  Department  concurs  in  the 
following  extract  from  the  report  of  the  grand  jury: 

^'We  cannot  emphasize  too  strongly  the  necessity 
for  the  observance  of  regulations  requiring  vessels 
to  be  kept  in  a  clean  and  sanitary  condition.  When 
poor  immigrants,  perhaps  unaccustomed  to  modern 
methods  of  sanitation,  are  brought  into  a  tropical 
climate  such  as  Hawaii,  not  only  their  own  good, 
but  the  good  of  the  community  in  general  is  sub- 
served by  a  rigid  insistence  on  compliance  with  the 
law." 

In  the  opinion  of  the  Department,  penalties  ag- 
gregating $7,960'  were  incurred  in  this  case  for  vio- 
lation of  the  sections  enumerated  and  it  declines  to 
intervene  in  behalf  of  the  offenders. 

Respectfully, 

BENJ.  S.  CABLE, 
Acting  Secretary. 
EDP-^COPY. 

[Endorsed] :  No.  81.  (Title  of  Court  and  Cause.) 
IJ.  S.  Exhibit  #6  (Copy).     [223] 


[U.  S.  Exhibit  No.  7— Letter,  April  22,  1911,  Davies 

&  Co.  to  Collector.] 
Honolulu,  T.  H.,  April  22nd,  1911. 
E.  R.  Stackable,  Esq., 
Collector  of  Customs*. 
Sir:  We  respectfully  request  that  you  will  cable 
to  the  Secretary  of  Commerce  and  Labor,  Washing- 
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ton,  for  permission  to  grant  clearance  to  the  British 
steamer  ^'Orteric"  upon  a  satisfactory  bond  being 
furnished  for  the  payment  of  any  penalties  which 
may  be  imposed  in  respect  of  the  alleged  violations 
of  the  Passenger  Act  by  that  steamer,  and  full  par- 
ticulars regarding  the  matter  to  be  furnished  to  the 
Department  of  Commerce  &  Labor  for  their  deter- 
mination of  what  shall  be  done  in  connection  there- 
with. 
We  are.  Sir, 

Your  obedient  servants, 

THEO.  H.  DAVIES  &  CO.,  LTD., 
(Sgd.)     W.  H.  BAIRD, 

Treasurer, 
Agents,  S.  S.  ^^Orteric." 

[Endorsed] :  No.  81.  (Title  of  Court  and  Cause.) 
U.  S.  Exhibit  #7.  Filed  Sep.  23,  1912.  A.  E.  Mur- 
phy, Clerk.  By  (Sgd.)  F.  L.  Davis,  Deputy  Clerk. 
[224] 


[U.  S.  Exhibit  No.  8— Letter,  April  22,  1914,  Davies 

&  Co.  to  Collector.] 

Honolulu,  T.  H.,  April  22nd,  1914. 
E.  R.  Stackable,  Esq., 
Collector  of  Customs, 
Honolulu,  T.  H. 
Dear  Sir:  As  agents  of  the  British  steamer  ^^Or- 
teric"  now  in  the  port  of  Honolulu,  we  make  appli- 
cation for  clearance  of  the  said  steamer  for  Victoria, 
British  Columbia. 

In  view  of  the  alleged  violations  of  the  Passenger 
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Act  of  1882  aggregating  penalties  in  the  sum  of 
about  $10,000,  we  will  furnish  to  you  an  adequate 
bond  in  the  sum  of  $20,000,  covering  the  same,  pro- 
viding that  the  facts  concerning  such  alleged  viola- 
tions be  submitted  to  the  Secretary  of  Commerce 
and  Labor  for  determination. 
Yours  respectfully, 

THEO.  H.  DAVIES  &  CO.,  LTD., 
(Sgd.)     W.  H.  BAIRD, 

Treasurer. 

[Endorsed] :  No.  81.  (Title  of  Court  and  Cause.) 
IJ.  S.  Exhibit  #8.  Piled  Sep.  23,  1912.  A.  E.  Mur- 
phy, Clerk.  By  (Sgd.)  P.  L.  Davis,  Deputy  Clerk. 
[225] 


[U.    S.    Exhibit    No.    9— Letter,    June    17,    1911, 
Collector  to  Secretary  of  Commerce  and  Labor.] 

No.  10106. 
LED.  Honolulu,  Hawaii,  June  17,  1911. 

The  Honorable, 

The  Secretary  of  Commerce  and  Labor, 
Bureau  of  Navigation, 
Washington,  D.  O. 
SUBJECT:    Br.  S.  S.  ^^ORTERIC— Fine    Cast 
No.  123. 

Sir:  Referring  to  my  cablegram  of  April  22,  1911, 
which  reads  as  follows:  ^^SECRETARY  COM- 
MERCE LABOR— WASHINGTON.  Agents  Brit- 
ish steamer  ORTERIC  make  application  clear 
under  bond  covering  alleged  penalties  amounting 
approximately  ten  thousand  dollars  passenger   act 


The  United  States  of  America,  121 

1882.  Eecommend  favorable  consideration.  CUS- 
TOMS," and  to  Department  cablegram  of  like  date, 
which  reads  as  follows:  ^ ^CUSTOMS  HONOLULU. 
With  approval  United  States  Attorney  clear  OR- 
TERIC  fifteen  thousand  dollar  bond.  CABLE 
Acting  Secretary,"  I  have  the  honor  to  transmit 
herewith  a  copy  of  the  Correspondence  between  this 
office,  Capt.  J.  F.  Findlay,  master  of  the  Br.  S.  S. 
^^Orteric,"  the  U.  S.  Attorney,  etc.,  relative  to  viola- 
tion of  the  Passenger  Act  of  1882  by  the  above 
named  vessel. 

I  beg  to  report  as  follows:  We  have  ascertained 
through  the  assistance  of  the  Immigration  Service 
that  there  were  1,242  statute  passengers  carried  on 
the  Br.  S.  S.  ^^Orteric." 

Penalties: 
Section  2.     $5  fine  for  each  statute  passenger 

carried  or  brought— 1,242  at  $5. $6,210' 

Section  3.     Penalty  of 250 

Section  4.     Misdemeanor  reported  to   U.  S. 

Attorney 

Section  5.     Penalty  of . 250 

Section  6.  "       "   250 

Section  7.    Misdemeanor  reported   to   U.  S. 

Attorney 

Section  9.     Penalty  of 1,000 

Total,  $7,960 


[226] 
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TMsi  matter  has  been  held  in  abeyance  to  await 
the  pleasure  of  Messrs.  Holmes,  Stanley  and  Olson, 
attorneys  for  the  master  of  the  ^^Orteric,"  from 
April  22d  to  June  14,  1911. 

I  deem  it  proper  to  make  the  following  sugges- 
tions, viz: 

Section  2.     That  the  fine  be  mitigated  to. . .  .$1,000 
Section  3.     That  in  view  of  the  filthy  condi- 
Section  5.        tion    of    the    ship,    the    total 
Section  6.        amount   of  the   fines  imposed 

under  each  section  be  collected      750 
Section  9.     That  the  fine  be  mitigated  to ... .       250 


Total,  $2,000 


Eespectfully, 


Collector. 
Enclosures — 1  set. 

[Endorsed] :  No.  81.  (Title  of  Court  and  Cause.) 
U.  S.  Exhibit  #9.  Filed  Sep.  23,  1912.  A.  E.  Mur- 
phy, Clerk.  By  (Sgd.)  P.  L.  Davis,  Deputy  Clerk. 
[227] 
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[U.  S.  Exhibit  No.  10— Letter,  April  18,  1911, 
Collector  to  U.  S.  Attorney.] 

No.  6129. 
LED. 

Honolulu,  Hawaii,  April  18,  1911. 
Hon.  R.  W.  Breckons, 

U.  S.  District  Attorney, 
Honolulu,  Hawaii. 

Sir :  I  transmit  hereAvith  for  your  information  and 
for  such  action  as  you  may  deem  proper  in  the  prem- 
ises, a  copy  of  the  report  of  the  Deputy  Collector 
and  Inspectors  who  measured  and  examined  the  Br. 
S.  S.  ^^Orteric"  which  vessel  arrived  at  this  port  on 
the  13th  instant  with  emigrants  from  Oporto,  Lis- 
hon,  and  Gibraltar. 

From  the  report  you  will  notice  that  1,552  emi- 
grants were  taken  on  board  this  vessel;  there  were 
14  births  during  the  voyage  which  would  make  a 
total  of  1,566.  There  were  58  deaths  among  the 
passengers,  I  believe  all  being  children  with  the  ex- 
ception of  one. 

As  I  understand  the  provisions  of  the  Passenger 
Act  of  1882  as  amended  by  the  Act  of  February  14, 
1903,  the  Act  of  February  9,  1906,  and  the  Act  of 
December  19,  1908,  wherever  the  term  '^penalty" 
is  used,  this  office  should  collect  the  amount  of  the 
penalty  and  where  the  violation  of  the  section  is  con- 
strued to  be  a  misdemeanor,  it  should  be  submitted 
to  you  for  prosecution.  As  I  interpret  the  viola- 
tions, they  are  as  follows: 
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Section  2,  $5  for  each  passenger  carried  or 
brought. 

Section  3,  fine  of  $250. 

Section  4,  misdemeanor  punishable  by  fine  of  not 
more  than  $500. 

Section  5,  penalty  not  exceeding  $250'. 

Section  6,  penalty  not  exceeding  $250. 

Section  7,  misdemeanor  punishable  by  fine  of  not 
more  than  $100. 

Section  9,  location  of  each  passenger  carried  or 
brought,  does  not  seem  to  be  clearly  stated  in  the 
passenger  lists  submitted  to  this  office.     [228] 

In  the  matter  of  interviewing  the  emigrants  to  as- 
certain whether  they  were  properly  cared  for  during 
the  voyage,  I  desire  to  state  for  your  information 
that  the  emigrants  are  under  quarantine  by  the  Ter- 
ritorial Board  of  Health  and  it  seems  quite  impossi- 
ble for  my  deputies  to  interview  them  without  vio- 
lating the  rules  of  said  Board. 

It  seems  to  me  that  in  view  of  the  high  rate  of 
mortality  on  this  ship  and  the  filthy  condition  of  the 
vessel,  that  it  is  a  subject  that  might  be  worthy  of 
the  consideration  of  the  Grand  Jury. 

I  will  submit  to  you  at  a  later  date  a  copy  of  my 
notice  to  the  master  of  the  vessel  relative  to  fines 
under  the  various  sections. 

Respectfully, 


Collector. 
Enclosure— 1.     [229] 
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LED. 

Honolulu,  Hawaii,  April  17,  1911. 

The  Collector  of  Customs, 
Honolulu,  Hawaii. 

Sir:  Having  been  assigned  the  duty  of  examining 
and  inspecting  the  British  steamer  ^^Orteric,"  in  re 
Passenger  Act  of  1882,  we  beg  herewith  to  respect- 
full}^  report  our  findings  as  follows : 

The  Br.  S.  S.  '^Orteric"  cleared  from  Oporto, 
Portugal,  on  February  21, 1911,  with  300^  Portuguese 
emigrants.  Leaving  Oporto,  she  arrived  at  Lisbon 
on  February  22,  1911,  where  252  more  were  awaiting 
her  arrival  and  then  she  proceeded  to  Gibraltar, 
Spain,  arriving  on  February  24,  1911,  where  she 
took  on  1,000  Spanish  emigrants,  completing  her 
passenger  list,  all  of  which  were  destined  for  Hono- 
lulu. Departing  from  Gribraltar  with  a  total  of 
1,552  souls  aboard,  she  arrived  at  this  port  on  the 
morning  of  the  13th  day  of  April,  1911,  w^ith  but 
1,508  souls,  44  souls  less  than  at  the  beginning  of 
her  voyage. 

This  apparent  discrepancy  is  accounted  for  in  the 
deplorable  high  death  rate  occurring  during  the  voy- 
age, there  being  58  deaths  among  the  emigrants. 
There  were  also  14  births,  which  added  to  the  total 
number  embarked  at  the  three  different  ports,  makes 
a  total  of  1,566  and  deducting  the  number  of  deaths, 
58  (one  death  occurring  on  the  morning  of  arrival) 
will  leave  a  total  of  1,508  souls. 

Judging  from  the  general  appearance  of  the  chil- 
dren, one  is  inclined  to  believe  that  the  reason  for 
such  high  mortality  among  them  was  the  lack  of 
proper  and  sufficient  nourishment,  and  we  would 
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recommend  a    more  thorough    investigation    along 
these  lines  under  Section  4.     [230] 

Section  1.  ACCOMMODATION:  The  Br.  S.  S. 
^^Orteric"  has  two  decks  on  which  passengers  were 
carried  which,  for  the  purpose  of  this'  report,  we  des- 
ignate as  the  ^' first  deck"  above  the  lowest  passen- 
ger deck,  and  the  '^second  deck"  above  the  lowest 
passenger  deck,  which  conform  to  the  requirements 
of  the  Passenger  Act  of  1862. 

Section  2.  BERTHS:  An  apparent  violation  of" 
this  section  appears  in  the  fact  that  single  male  pas- 
sengers, while  berthed  by  themselves  according  to 
law,  were  obliged  to  pass  through  the  compartments 
assigned  to  married  people  in  order  to  reach  the  up- 
per deck.  In  one  instance  a  few  single  men  were 
berthed  in  the  same  compartment  with  families. 
While  the  berths-  conformed  to  the  requirements  of 
the  law  it  was  learned  from  the  ship's  doctor  that 
the  bedding,  which  consisted  of  mattresses  and  pil- 
lows filled  with  coarse  straw,  and  of  blankets,  was 
neither  changed  nor  aired  during  the  entire  voyage. 
From  the  Chief  Steward,  who  accompanied  our  in- 
spection, and  from  our  own  observations,  we  found 
abundant  verification  of  these  violations  of  the  sec- 
tion. 

Penalty — ^$5.00'  for  each  passenger  carried  or 
brought  on  the  vessel. 

Section  2.  LIOHT  AND  VENTILATION:  The 
ventilation  was  inadequate  throughout  the  compart- 
ments occupied  by  steerage  passengers.  Fresh  air, 
in  the  main,  being  introduced  only  through  port  and 
hatchways.     In  some  instances  wind  sails  were  used 
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at  times.     The  light  was  insufficient  on  the  first  deck 
above  the  lowest  passenger  deck.    Hatchways  and 
companionways  were  in  a  condition  to  be  fully  ap- 
proved.    The   caboose,   while   well  appointed,   was 
deficient  in  capacity,  even  under  more  favorable  su- 
pervision, for  the  requirements   of  the  number   of 
passengers  carried,  particularly  as  such  a  large  num- 
ber required  special  diet  because  of  illness.     The 
latrines  seemed  to  have  been  sufficient  in  number, 
though  in  the     [231]     temporary  structures  sani- 
tary conditions  had  been  neglected,  water  being  used 
but  twice  a  day  for  fiushing  with  powdered  disinfect- 
ants in  the  meantime.     Under  these  conditions  ac- 
cumulation of  human  filth  remained  for  hours  at  a 
time,  much  of  it  being  in  evidence  at  the  time  of  our 
inspection.     The  location  of  these  structures  on  the 
open  upper  deck  rendered  their  remoteness  from  the 
passenger  compartments  a  serious  hardship  and  re- 
sulted in  the  frequent  commission  of  nuisance  in  the 
secluded  corners  of  the  sleeping  quarters.     In  this 
connection  it  may  be  stated  that  no  chambers  were 
provided  for  the  children,  and  few,  if  any,  for  the 
invalids,  though  such  vessels  were  improvised  from 
empty  meat  cans  by  some  of  the  passengers. 

Penalty  for  violation  of  the  provisions  of  this 
section  is  not  to  exceed  $250.00. 

Section  4.  FOOD,  PREPARATION  OP,  ETC. : 
Numerous  complaints  in  respect  to  the  proportions 
and  quality  of  food  furnished  were  noted  among  the 
passengers  but,  after  a  careful  investigation  into  the 
merits  of  said  complaints,  and  after  the  Chief 
Steward's  submission  of  a  daily  issue  sheet  from 
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which  comparisons  were  made  with  U.  S.  Navy 
rations,  we  feel  justified  in  discrediting  the  alleged 
complaints  as  regards  the  quantity  of  daily  issue  to 
each  passenger.  From  an  inspection  of  such  of  the 
ship's  stores  as  were  exhibited^  it  was  evident  that 
the  quality  was  good  though  perhaps  not  entirely 
conforming  to  the  needs  and  habitual  diet  of  the 
passengers  carried.  In  proper  hands,  it  would  seem 
that  much  more  might  have  been  made  of  the  food 
issued  than  the  cooks  were  able  to  accomplish,  es- 
pecially in  catering  to  the  peculiar  tastes  of  the  pas- 
sengers carried.  The  ship's  doctor  informed  us  that 
while  probably  a  sufficient  quantity  of  condensed 
milk  was  issued  for  use  of  infants,  it  was  deficient  in 
fats  and  hence  was  lacking  in  nutrition,  a  fact  at- 
tested by  [232]  the  emaciated  condition  of  many 
of  the  children.  It  seems  proper  in  this  connection 
to  state  that  milk  was  issued  but  twice  daily,  which 
is  clearly  not  frequently  enough  for  the  proper 
nourishment  of  the  infants  manv  of  whom  became 
deprived  of  mother's  milk  en  route. 

Tables  and  seats  were  provided  in  all  the  com- 
partments, though  not  generally  used  as  food  was 
served  in  the  berths.  With  a  single  exception  ac- 
commodations were  insufficient  to  seat  all  the  pas- 
sengers in  three  sittings,  as  required  in  Department 
Circular  of  August  6, 1909. 

Penalty  for  every  wilfull  violation  of  the  pro- 
vision of  this  section  is  $500.00. 

Section  5.  HOSPITALS:  The  hospitals  pro- 
vided were  ample  in  area  and  conformed  substan- 
tially to  the  requirements  of  the  law,  with  this  ap- 
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parent  exception:  ventilation  as  elsewhere,  was 
wholly  inadequate.  In  most  instances,  being  fur- 
nished only  through  the  medium  of  a  small  9'^  port. 
Owing  to  the  extensive  prevalence  of  measles  (?), 
two  whole  compartments  in  the  bunker  section  of 
the  ship  were  converted  into  emergency  hospitals. 
Their  proximity  to  the  engines  and  the  scanty  venti- 
lation rendered  them  uncomfortable  from  the  heat. 
Penalty  for  violation  of  this  section  $250.00. 

Section  6.  DISCIPLINE  AND  CLEANLI- 
NESS :  Too  much  emphasis  cannot  be  placed  on  the 
foul  condition  in  which  all  the  passenger  compart- 
ments abounded. 

Acting  under  the  direction  of  the  ship's  doctor  no 
water  was  used  for  scrubbing  the  decks  on  which 
passengers  were  carried  during  the  entire  voyage. 
Sawdust  and  powdered  disinfectants  alternating 
with  filth  formed  layers  of  varied  thickness  on  the 
floors  and  the  resulting  stench  was  sickening. 

The  berths  which  were  used  both  as  beds  and 
tables  were,  in  many  instances,  reeking  in  filth.  In 
one  compartment  a  ship's  boom  was  found  with  gear 
stowed  between  it  and  the  ship's  side.  This  space 
served  as  a  latrine,  to  all  intents  and  purposes,  and 
was  so  [233]  used  by  the  occupants  of  that  com- 
partment under  stress,  and  the  consequent  accumu- 
lations of  filth  throughout  the  voyage  were  but  partly 
strangled  by  the  disinfectants  used. 

No  notice  requiring  passengers  to  observe  proper 
sanitary  rules  were  posted  in  any  part  of  the  vessel. 

For  neglect  or  violation  of  any  of  the  provisions 
of  this  section,  the  penalty  is  $250.00. 
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Section  7.  NOTICES :  There  was  no  evidence  of 
this  section  having  been  posted.  The  Captain,  how- 
ever, stated  that  the  law,  in  this  respect,  had  been 
complied  with  at  the  beginning  of  the  voyage. 

Respectfully, 
(Sgd.)     M.  W.  TSCHUDI, 

Inspector. 
(Sgd.)     J.  G.  B.  CAMERON, 

Inspector. 
Countersigned : 

(Sgd.)     L.  R.  MEDEIROS, 
Deputy  Collector. 
(Sgd.)     C.  J.  COOPER, 
Examiner. 

[Endorsed]  :  No.  81.  (Title  of  Court  and  Cause.) 
U.  S.  Exhibit  #10.  Piled  Sep.  23,  1912.  A.  E. 
Murphy,  Clerk.  By  (Sgd.)  P.  L.  Davis,  Deputy 
Clerk.     [234] 


[U.  S.  Exhibit  No.  11— Letter,  April  18,  1911, 

Governor  to  Collector.] 

COPY— LD. 

EXECUTIVE  CHAMBER. 

Honolulu,  Hawaii,  April  18, 1911. 
E.  R.  Stackable,  Esq., 

Collector  of  Customs, 

Honolulu,  T.  H. 

Sir :  As  requested  orally  this  morning,  I  transmit 

herewith  a  copy  of  the  letter  of  A.  de  Sousa  Can- 

avarro,    Consul   General   for   Portugal   and   Vice- 

Consul  for  Spain,  to  me  this  date  regarding  the  treat- 
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ment  of  immigrants  on  the  British  SS.  ^'Orteric," 
recently  arrived  at  this  port. 

Very  truly  yours, 

(Signed)  W.  F.  FREAE, 

Governor.     [235] 

COPY— LD. 

10106. 
Consulado  Geral 

de 
Portugal  em  Hawaii. 

Honolulu,  Hawaii,  April  18,  1911. 
His  Excellency  Walter  F.  Frear, 
Governor  of  Hawaii. 
Honolulu,  Hawaii. 

Sir:  I  have  the  honor  to  bring  to  your  attention 
the  sad  occurrence  of  58  deaths  among  the  children 
of  Portuguese  and  Spanish  immigrants  arriving  at 
the  port  of  Honolulu  on  the  13th  instant  on  board 
the  British  Steamship  ^^Orteric." 

Besides  an  individual  investigation  on  the  day  of 
their  arrival,  at  my  request  to  the  Board  of  Immi- 
gration, another  investigation  was  made  on  board 
the  said  steamer  in  the  presence  of  Dr.  Victor  Clark 
and  Hon.  A.  Lindsay,  Jr.,  the  Attorney  General  of 
this  Territory,  and  officers  and  physicians  of  the 
steamer.  This  investigation  revealed  the  fact  that 
measles  broke  out  on  the  steamer  on  the  Atlantic 
approximately  12  days  after  departure  from  Gib- 
raltar, on  the  24th  of  February  last.  During  the 
48  days  of  voyage,  the  lower  decks  of  the  steamer, 
where  the  passengers  lived,  were  never  washed,  but 
simply  swept  three  times  a  day  and  constantly  cov- 
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ered  with  an  abundance  of  disinfectants;  the  mat- 
tresses were  never  aired;  and  the  absence  of 
chambers,  together  with  the  fact  that  the  water- 
closets  were  all  located  on  the  upper  deck,  must  have 
affected  the  general  hygienic  condition  of  the  immi- 
grants. 

The  statement  of  Dr.  Pugh,  an  English  physician, 
as  also  the  statement  of  Dr.  Neves,  a  Portuguese 
assistant,  and  of  Lieut.  Costa,  proved  undoubtedly 
that  the  stubbornness  of  the  immigrants  was  a  seri- 
ous obstacle  to  the  efforts  made  to  check  the  march 
of  the  epidemic,  but,  admitting  that  in  other  re- 
spects, the  ^^Orteric"  is  one  of  the  best  equipped 
vessels  that  ever  arrived  in  this  port,  [236]  I 
cannot  help  but  consider  that  the  great  mortality 
must,  in  part,  have  been  caused  by  the  above  men- 
tioned conditions. 

Under  the  circumstances,  I  would  respectfully  ask 
your  Excellency  to  call  the  attention  of  the  United 
States  District  Attorney,  or  other  proper  official,  as 
to  whether  criminal  proceedings  should  not  be  begun 
against  the  Captain  or  officers  of  the  vessel  for  their 
negligence,  and  also  as  to  whether  the  Attorney  Gen- 
eral of  this  Territory  should  not  take  civil  proceed- 
ings against  the  steamer  in  behalf  of  the  sufferers  of 
such  negligence. 

I  would  also  respectfully  bring  to  your  attention 
the  fact  that  I  am  informed  that  the  ^'Orteric"  will 
leave  this  port  tomorrow.     With  the  highest  respect 
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and  consideration,  I  have  the  honor  to  be,  sir. 

Your  Excellency's  most  obedient  servant, 
A.  DE  SOUZA  CANAVARRO, 
Consul  General  for  Portugal  and  Vice-Consul  for 
Spain. 

[Endorsed]  :  No.  81.  (Title  of  Court  and  Cause.) 
U.  S.  Exhibit  #11.  Filed  Sep.  23,  1912.  A.  E. 
Murphy,  Clerk.  By  (Sgd.)  F.  L.  Davis,  Deputy 
Clerk.     [237] 


[U.   S.  Exhibit  No.   12— Letter,  April  26,   1911, 
Collector  to  U.  S.  Attorney.] 

No.  6167. 
TREASURY  DEPARTMENT. 

United  States  Customs  Service. 
Port  of  Honolulu,  Hawaii, 
April  26,  1911. 
Hon.  R.  W.  Breckons, 

U.  S.  District  Attorney, 

Honolulu,  Hawaii. 

Sir:  I  understand  that  the  subject  of  the  alleged 

violation  of  the  Passenger  Act  of  1882,  which  formed 

the  subject  of  my  letters  of  the  18th  instant,  Nos. 

6129  and  6131,  was  taken  up  by  your  Honorable 

Grand  Jury  w^hich  is  in  session  at  the  present  time. 

I  am  quite  of  the  opinion  that  the  report  of  the  U.  S. 

Grand  Jury  would  be  a  very  important  document  to 

lay  before  the  Secretary  of  Commerce  and  Labor 

relative  to  the  alleged  violation  of  the  Passenger 

Act  of  1882  which  no  doubt  will  also  touch  upon  the 

care  and  treatment  of  the  emigrants  on  the  voyage, 

and  I  am  also  quite  certain  in  my  own  mind  that 
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the  Secretary  of  Commerce  and  Labor  would  be 
pleased  to  have  an  expression  of  opinion  from  the 
Grand  Jury  in  order  to  make  a  comparison  between 
the  report  of  the  customs  officers'  examination  of 
the  steamer  and  the  finding  of  the  Grand  Jury. 

If  the  report  of  the  Grand  Jury  is  made  to  you, 
I  will  consider  it  a  personal  favor  if  you  will  fur- 
nish me  with  an  extract  from  this  report  touching 
upon  the  findings  in  the  ^^Orteric"  case.  If,  how- 
ever, the  report  is  not  made  to  you,  I  would  be 
pleased  to  have  you  take  the  matter  up  with  the  fore- 
man of  the  Grand  Jury  and  if  consistent  with  law 
and  regulations  governing  such  bodies,  I  would  be 
pleased  to  have  a  copy  of  the  report  to  submit  to  the 
[238]  Honorable  Secretary  of  Commerce  and 
Labor  with  my  report. 

Respectfully, 
(Sgd.)     E.  R.  STACKABLE, 

Collector. 

[Endorsed]  :  No.  81.  (Title  of  Court  and  Cause.) 
U.  S.  Exhibit  #12.  Filed  Sep.  23,  1912.  A.  E. 
Murphy,  Clerk.  By  (Sgd.)  F.  L.  Davis,  Deputy 
Clerk.     [239] 

[U.  S.  Exhibit  No.  13— Report.] 

During  the  session  our  attention  was  called  to  an 
alleged  violation  of  the  navigation  laws  of  the  United 
States,  and  particularly  the  Passenger  Act  of  Con- 
gress of  August  20,  1882,  relative  to  steamships 
carrying  immigrant  passengers.  We  investigated 
particularly  the  case  of  the  S.  S.  ''ORTERIC," 
arriving    in    Honolulu    on    April    13,    1911.     The 
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^^ORTERIC"  cleared  from  Oporto,  Portugal,  on 
February  21,  1911,  arriving  at  Lisbon  on  February 
22d,  and  at  Gibraltar,  Spain,  on  February  24,  1911, 
departing  from  the  latter  port  finally  for  Honolulu. 
We  have  been  unable  to  ascertain  with  exact  ac- 
curacy the  number  of  immigrants  carried  by  her. 
When  she  arrived  at  Honolulu  there  were  something 
over  1500'  souls  on  board. 

We  have  returned  no  indictments  under  the  Act 
in  question.  When  we  completed  our  investigation 
it  was  reported  to  us  by  the  Collector  of  Customs  at 
Honolulu  that  a  proper  bond  had  been  given  by  the 
owners  of  the  vessel  for  the  payment  to  the  United 
States  of  America  of  all  penalties  which  might  have 
been  incurred.  There  are  but  few  provisions  of  the 
Act  which  provide  for  imprisonment  as  punishment 
for  their  violation,  and  as  to  these  provisions,  while 
perhaps  some  purely  technical  violation  may  have 
occurred',  yet  it  was  of  such  a  nature  that  the  Court 
upon  conviction  would  in  all  probability  have  in- 
flicted only  a  fine. 

How^ever,  at  the  conclusion  of  the  investigation 
we  were  requested  by  the  Collector  of  Customs  and 
the  United  States  District  Attorney  to  make  a  re- 
port relative  to  conditions  on  board  of  the  vessel, 
in  order  that  the  proper  department  at  Washington, 
in  inflicting  the  fines  and  penalties,  if  any  are  to  be 
inflicted,  should  have  the  benefit  of  the  result  of  our 
investigation.  It  also  appeared  to  us  that  a  report 
thereon  might  be  of  some  assistance  [240]  to 
both  the  territorial  and  federal  officials  in  the  future, 
w^here  immigrants  are  being  brought  to  the  territory. 

We  ourselves  visited  the  ^^ORTERIC,''  and  had 
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before  us  some  of  the  federal  officials  connected  with 
the  quarantine  service  and  the  customs  service,  some 
of  the  persons  connected  with  the  boat,  and  one  of 
the  officials  of  the  Territorial  Board  of  Immigra- 
tion. We  were  thus  able  to  get  a  fairly  intelligent 
understanding  of  conditions  as  they  existed  on  board, 
particularly  with  reference  to  compliance  with  the 
requirements  of  the  Passenger  Act. 

In  the  construction  and  arrangement  of  the  vessel, 
single  male  passengers,  while  berthed  by  themselves 
according  to  law,  were  obliged  to  pass  through  the 
compartments  assigned  to  married  people  in  order  to 
reach  the  upper  deck  of  the  vessel.  Whether  this 
was  a  violation  of  the  provisions  of  the  law  relative 
to  the  sexes  being  kept  separate  and  apart,  we  are 
not  prepared  to  say.  However,  the  evidence  dis- 
closed that  beyond  question,  during  the  latter  part 
of  the  voyage  no  attempt  was  made  to  have  the  law 
relative  to  separation  of  sexes  complied  with,  and 
single  men  occupied  berths  in  compartments  set 
apart  for  married  men  and  women,  and  married 
people  occupied  compartments  set  apart  for  single 
men.  There  appears  to  have  been  some  trouble  on 
board  of  the  vessel  which,  it  seemed  to  the  officers  of 
the  vessel,  rendered  it  advisable  to  keep  Portuguese 
immigrants  and  Spanish  immigrants  in  different 
parts  of  the  vessel.  Subsequent  to  this  trouble,  all 
regulations  relative  to  separation  of  the  sexes  were 
disregarded. 

The  law  relative  to  ventilation  was  not  complied 
with,  according  to  the  evidence  submitted  to  us,  nor 
could  we  find     [241]     evidence  whatever  that  the 
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ventilating  apparatus  really  provided  had  been  ap- 
proved by  the  proper  immigration  officials  of  the 
port  or  place  from  which  the  vessel  was  cleared,  an 
approval  which  is  necessary  under  the  terms  of  Sec- 
tion 3  of  the  Act,  where  the  method  of  ventilation 
really  provided  does  not  comply  with  the  law  of  the 
United  States.  Some  inspection  was  had  when  the 
vessel  sailed  from  Portuguese  ports,  but  none  be- 
fore she  sailed  from  Gibraltar.  A  system  of  ventila- 
tion might  well  be  sufficient  for  six  or  seven  hundred 
immigrants,  and  not  sufficient  and  proper  for  fifteen 
hundred.  The  port-holes  in  the  various  compart- 
ments did  not  admit  air  for  proper  ventilation.  Not- 
withstanding the  fact  that  there  was  an  electric 
light  plant  on  board,  there  were  no  electric  fans  pro- 
vided. The  use  of  these  fans,  at  a  very  small  cost, 
might  have  ameliorated  conditions. 

We  found  from  the  evidence  that  lack  of  ventila- 
tion to  some  extent  contributed  to  the  large  mortality 
on  the  vessel  during  her  voyage.  When  severe 
weather  necessitated  closing  some  of  the  port-holes 
and  hatches,  the  rate  of  mortality  increased,  the 
ventilating  apparatus  itself  not  supplying  sufficient 
air. 

The  food  on  board  appears  to  have  been  ample  and 
of  good  quality.  Perhaps  the  method  of  its  prepa- 
ration did  not  quite  accord  with  the  previous  habits 
of  the  immigrants,  but  as  to  this  no  complaint  can 
be  made.  Tables  and  seats  were  provided  in  the 
compartments.  They  were  not,  however,  sufficient 
to  seat  all  of  the  passengers  in  three  sittings. 

There  was  some  uncertainty  in  the  testimony  as 
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to  the  condensed  milk  furnished  for  the  use  of  in- 
fants. We  investigated  [242]  this  as  carefully  as 
we  could,  owing  to  the  fact  that  the  mortality  on 
board  was  almost  entirely  confined  to  infants.  From 
the  condition  of  the  evidence,  however,  we  would 
not  be  inclined  to  attach  any  blame  to  the  owners  of 
the  vessel  on  this  account. 

The  hospitals  on  board  of  the  vessel  were  not  as 
required  by  law,  and  in  our  opinion  from  the  evi- 
dence, wholly  unfit  for  the  purposes  for  which  hos- 
pitals are  provided.  The  ventilation  in  them  was 
poor,  and  the  space  allotted  to  them  entirely  too 
small.  The  compartments  used  as  lying-in  hospi- 
tals were  wholly  inadequate  in  every  respect,  and  in 
some  instances,  as  to  these  latter  hospitals,  we  found 
that  even  ordinary  conveniences  were  not  provided 
for  the  inmates.  In  this  respect  we  believe  that  the 
apparent  ignorance  and  lack  of  cleanliness  consti- 
tute no  excuse  for  failure  to  provide  accommoda- 
tions. With  the  class  of  passengers  such  as  were 
brought  on  the  '^ORTERIC"  excess  of  care  relative 
to  hospitals  is  more  desirable  than  a  failure  to  com- 
ply strictly  with  the  law. 

The  provisions  of  the  Passenger  Act  relative  to 
leanliness  were  violated  in  a  manner  which  cannot 
be  too  strongly  condemned.  On  the  lower  deck,  on 
which  passengers  were  berthed,  neither  closets  nor 
conveniences  were  provided  for  the  passengers,  and 
this  is  also  true  of  the  deck  above  the  lower  deck. 
All  of  the  water-closets  on  board  of  the  vessel  were 
on  the  upper  deck,  and  could  be  used  only  by  pas- 
sengers able  or  willing  to  climb  there.     No  proper 
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method  appears  to  have  been  adopted  to  protect  the 
vessel  against  the  filthy  condition  which  was  neces- 
sarily created.  The  decks  were  not  washed,  and  the 
filth  apparently  was  permitted  to  remain,  being 
sprinkled  over  with  sawdust  and  some  kind  of  disin- 
fectant. [243]  The  result  was  an  almost  intoler- 
able stench,  which  existed  even  up  to  the  day  when 
the  vessel  was  examined  by  us. 

No  conveniences  whatever  were  originally  pro- 
vided for  the  use  of  children,  and  such  as  were  pro- 
vided were  improvised  after  the  vessel  had  com- 
menced her  voyage,  and  were  in  our  judgment 
wholly  unfit  from  all  standpoints. 

No  arrangements  seem  to  have  been  made  by 
which  the  immigrants  might  keep  themselves  in  a 
cleanly  condition,  had  they  so  desired.  No  bath 
rooms  were  provided,  and  up  to  within  a  few  weeks 
of  the  completion  of  the  voyage,  the  only  way  in 
which  a  bath  of  any  kind  could  be  indulged  in  was  in 
the  public  wash  room.  A  short  time  before  the  ves- 
sel arrived  in  Honolulu,  a  water  pipe  was  fixed  up 
in  such  a  way  that  something  resembling  a  shower 
bath  might  be  taken,  but  there  was  little  privacy 
even  as  to  this. 

No  attempt  appears  to  have  been  made  to  muster 
the  passengers  on  the  upper  deck  when  the  weather 
permitted,  as  is  provided  by  law.  Nor  was  any  at- 
tempt whatever  made  to  air  or  clean  the  bedding  of 
the  immigrants.  The  mattresses  and  bedding  used 
by  them  were  never  during  the  entire  voyage  save 
in  a  few  rare  instances  where  the  passengers  them- 
selves acted,  taken  from  the    berths    where    they 
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were  first  placed.  When  the  vessel  arrived  at 
Honolulu,  it  became  necessary  to  burn  all  of  the  mat- 
tresses. 

While  it  is  true  that  the  immigrants  on  the  vessel 
were  of  a  class  who  are  not  over-cleanly  in  their  own 
homes,  yet  some  of  them  evinced  a  desire  to  in  some 
degree  better  the  conditions  existing  on  the  boat. 
Some  of  the  passengers  improvised  conveniences  of 
their  own.  In  any  event,  however,  no  opportunities 
were  afforded  them  for  keeping  clean,  and  it  is  to  be 
wondered  at  that  no  more  deaths  occurred  than  actu- 
ally did  take  place.     [244] 

On  the  whole,  we  are  of  the  opinion  that  the  Pas- 
senger Act  was  in  a  number  of  respects  violated,  and 
with  the  evidence  before  us,  would  probably  have 
returned  indictments  had  it  not  been  for  the  action 
of  the  owners  of  the  vessel  in  frankly  submitting  the 
facts  to  the  Department  of  iCommerce  and  Labor  for 
its  determination,  and  agreeing  to  abide  by  what- 
ever decision  that  department  might  make.  We 
cannot  emphasize  too  strongly  the  necessity  for  the 
observance  of  regulations  requiring  vessels  to  be 
kept  in  a  clean  and  sanitary  condition.  When  poor 
immigrants,  perhaps  unaccustomed  to  modern  meth- 
ods of  sanitation,  are  brought  into  a  tropical  climate 
such  as  Hawaii,  not  only  their  own  good,  but  the 
good  of  the  community  in  general  is  subserved  by  a 
rigid  insistence  on  compliance  with  the  law. 

[Endorsed] :  No.  81.  (Title  of  Court  and  Cause.) 
U.  S.  Exhibit  #13.  Filed  Sept.  23,  1912.  A.  E. 
Murphy,  Clerk.  By  (Sgd.)  F.  L.  Davis,  Deputy 
Clerk.     [245] 
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[U.  S.  Exhibit  No.  14r-Letter,  April  21,  1911, 
Findlay  to  Collector,  etc.] 
Copied-2-HES.  May  31/11. 

Honolulu,  T.  H.,  April  21st,  1911. 
E.  R.  Stackable,  Esq., 
Collector  of  Customs. 
Sir:  I  beg  to  state  that  I  have  finished  discharge, 
and  the  Harbor  Master  has  requested  me  to  remove 
my  steamer  from  the  Railroad  wharf  where  she  is 
now  lying. 

Will  you  kindly  grant  me  permission  to  take  my 
steamer  outside  the  Harbor,  to  be  anchored  there 
until  I  obtain  my  clearance  papers. 

I  am.  Sir,  Yours  respectfully, 

(Sgd.)    JAMES  FINDLAY, 
Master,  British  Steamer  ^^Orteric." 
THEO.  H.  DAVIES  &  CO.,  LTD., 
(Sgd.)    W.  H.  BAIRD, 

Treasurer, 
Agents.     [246] 
6146. 

GPT.  Honolulu,  Hawaii,  April  21,  1911. 

Captain  J.  F.  Findlay, 

Master,  Br.  S.  S.  Orteric, 
Honolulu,  Hawaii. 
Sir:  Receipt  is  acknowledged  of  your  letter  of 
even  date  making  application  to  take  the  Br.  S.  S. 
*^ Orteric"  outside  to  anchor  until  your  clearance 
papers  are  obtained.  This  permission  is  granted, 
with  the  understanding  that  the  vessel  is  anchored 
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in  what  is  known  as  the  usual  anchorage  grounds 
until  3^our  clearance  papers  are  obtained  from  this 
office.  Respectfully, 


Collector. 

[Endorsed] :  No.  81.  (Title  of  Court  and  Cause.) 
U.  S.  Exhibit  #14.  Filed  Sep.  23,  1912.  A.  E. 
Murphy,  Clerk.  By  (Sgd.)  P.  L.  Davis,  Deputy 
Clerk.     [247] 


[U.  S.  Exhibit  No.  15— Letter,  May  15,  1911,  U.  S. 
Attorney  to  Collector.] 

10106. 

DEPARTMENT  OP  JUSTICE. 

Office  of 

UNITED  STATES  ATTORNEY, 

District  of  Hawaii. 

Honolulu,  May  15,  1911. 
Honorable  E.  R.  STACKABLE, 
Collector  of  Customs, 
Honolulu,  Hawaii. 
SIR:  Replying  to  your  letter  of  April  26,  1911 
(#6167)  relative  to  the  ^^ORTERIC"  matter,  I  beg 
leave  to  hand  you  herewith  a  copy  of  the  report  of 
the  grand  jury  relative  thereto.     I  have  not  thought 
it  necessary  to  have  the  same  certified  to.     I  per- 
sonally know  that  the  copy  enclosed  you  herewith  is 
correct. 

Should  you,  after  ascertaining  what  claims  are 
made  by  the  owners  of  the  vessel,  wish  any  state- 
ment from  me  relative  thereto,  I  shall  be  pleased  to 
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make  the  same.  I  am,  I  think,  very  well  acquainted 
with  all  of  the  facts  in  the  case,  and  hold  myself  at 
your  disposal.  Respectfully, 

(Sgd.)    ROBT.  W.  BRECKONS, 
United  States  District  Attorney. 

[Endorsed] :  No.  81.  (Title  of  Court  and  Cause.) 
U.  S.  Exhibit  #15.  Filed  Sep.  23,  1912.  A.  E. 
Murphy,  Clerk.  By  (Sgd.)  P.  L.  Davis,  Deputy 
Clerk.     [248] 


[U.  S.  Exhibit  No.  16— Letter,  June  8,  1911,  Holmes, 

Stanley  &  Olson  to  Collector.] 

HOLMES,  STANLEY  &  OLSON. 

Attorneys-at-Law. 

Honolulu,  T.  H.,  June  8,  1911. 
Hon.  E.  R.  Stackable, 

Collector  of  Customs  at  Honolulu, 
Honolulu,  T.  H. 
Sin- 
In  re  S.  S.  ^^Orteric." 
Referring  to  the  matter  of  the  alleged  violations 
of  the  Passenger  Act  of  1882  as  amended,  charged 
against  Captain  Findlay,  Master  of  the  S.  S.  ^'Or- 
teric,"  in  her  recent  voyage  to  Hawaii,  transporting 
Spanish  and  Portuguese  immigrants  to  Hawaii,  as 
set  forth  in  your  letter  to  Captain  Findlay  under 
date  of  April  17,  1911,  we  beg  to  state  that  we  regret 
exceedingly  the  fact  that  we  have  been  unable  to 
submit  the  facts  and  case  on  behalf  of  Captain  Find- 
lay before  this  time.     We  were  delayed  until  the 
latter  part  of  May  in  obtaining  the  affidavit  of  Miss 
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Edith  Hyde  at  present  residing  at  Hilo,  Hawaii,  who 
was  one  of  the  nurses  on  the  ^^Orteric"  and  there- 
fore in  a  position  to  give  material  testimony  con- 
cerning the  charges. 

We  should  have  presented  our  case  immediately 
upon  receipt  of  Miss  Hyde's  affidavit,  in  accordance 
with  our  assurance  to  you  to  that  effect,  but  for  the 
fact  that  we  were  advised  that  Mr.  A.  J.  Campbell, 
the  representative  of  the  Territorial  Board  of  Im- 
migration, who  was  present  at  the  embarkation  of 
the  immigrations  and  the  departure  of  the  '^Orteric" 
from  Europe,  is  expected  to  arrive  in  Honolulu  re- 
turning from  Europe  on  Monday,  the  12th  day  of 
June,  1911. 

One  of  the  charges  made  against  Captain  Findlay 
is  that  the  ventilating  devices  of  the  ^^Orteric"  did 
not  conform  to  the  [249]  requirements  of  Section 
3  of  the  Passenger  Act.  We  are  credibly  informed, 
however,  that  proper  emigration  officers  inspected 
the  vessel  at  her  port  of  clearance  and  approved  of 
the  same  after  sundry  alterations,  including  the  ven- 
tilating devices. 

Section  3  of  the  Passenger  Act  contains  a  proviso 
that  in  case  the  ventilating  apparatus  is  approved 
by  the  emigration  officers  at  the  port  of  clearance, 
such  approval  shall  suffice  to  show  a  compliance  with 
the  requirements  of  the  Act  in  this  respect. 

We  believe  that  we  shall  be  able  to  establish  that 
such  inspection  and  approval  were  had  by  the  testi- 
mony of  Mr.  Campbell. 

We  therefore  request  the  indulgence  of  your  de- 
partment for  such  further  time  as  will  enable  us  to 
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secure  Mr.  CampbeU's  testimony,  when  we  will  im- 
mediately submit  to  you  our  case,  which  will  not  be 
later  than  Tuesday,  the  13th  day  of  June,  1911. 

While  appreciating  your  desire  to  have  the  matter 
closed  as  soon  as  possible,  as  you  have  frequently 
advised  us,  and  also  that  we  have  caused  the  dalay 
thus  far  on  account  of  the  circumstances  relatedm, 
we  trust  that  you  will  be  able  to  extend  the  further 
time  requested.  Respectfully, 

(Sgd.)    HOLMES,  iSTANLEY  &  OLSON, 
Counsel    for    Captain    Pindlay,    Master    of    S.    S. 

^^Orteric." 
CHO/L. 

[Endorsed] :  No.  81.  (Title  of  Court  and  Cause.) 
U.  S.  Exhibit  #16.  Filed  Sept.  23,  1912.  A.  E. 
Murphy,  Clerk.  By  (Sgd.)  F.  L.  Davis,  Deputy 
Clerk.     [250] 


I 


[U.  S.  Exhibit  No.  17— Letter,  June  13, 1911,  Holmes, 
Stanley  &  Olson  to  Collector.] 

HOLMES,  STANLEY  &  OLSON, 
Attorneys-at-Law. 
Honolulu,  T.  H.,  June  13,  1911. 
Hon.  E.  R.  Stackable, 

U.  S.  Collector  of  Customs  at  Honolulu, 
Honolulu,  T.  H. 

Sir: 

In  re  S.  S.  ^^Orteric." 
By  WT:itten  communication  dated  June  8,  1911,  ad- 
dressed by  us  to  you,  we  requested  that  we  be  al- 
lowed to  await  the  return  of  A.  J.  Campbell,  Esq., 
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the  Territorial  Board  of  Immigration  representative 
who  was  present  at  the  department  of  the  ^^Orteric" 
from  its  port  of  clearance  in  Europe,  in  order  that 
we  might  secure  his  testimony,  to  show,  as  we  be- 
lieved to  be  possible,  that  the  ''Orteric,"  including 
its  ventilating  apparatus,  had  been  approved  by  the 
emigration  authorities  of  Portugal  at  said  port  of 
clearance  in  accordance  with  the  proviso  contained 
in  Section  3  of  the  Passenger  Act  of  1882  as 
amended.  We  stated  that  we  were  informed  that 
Mr.  Campbell  was  expected  to  return  on  the  12th 
inst.,  which  would  enable  us  to  submit  the  case  on 
behalf  of  Captain  Findlay  not  later  than  to-day. 

However,  Mr.  Campbell  did  not  return  yester- 
day, the  12th  of  June,  1911,  and  we  are  now  informed 
that  he  will  arrive  in  Honolulu  on  Friday,  June  16, 
1911. 

Notwithstanding  the  non-arrival  yesterday  of  Mr. 
Campbell  we  now  submit  for  presentation  to  the  De- 
partment of  Commerce  and  Labor  of  the  United 
States,  the  following: 

1.  Affidavit  of  Captain  James  Findlay,  Master  of 
theS.  S.  ^^Orteric"; 

2.  Attached  to  said  Affidavit  of  Captain  Findlay, 
the  confirmatory  affidavits  of  Arthur  Atkins,  Chief 
Officer  of  [251]  the  iS.  S.  ^^Orteric,"  and  John 
Hopkins  Pugh,  ship's  doctor  of  the  S.  S.  ^^Orteric"; 

3.  Affidavit  of  said  John  Hopkins  Pugh,  ship's 
doctor  of  the  S.  S.  ^^Orteric"; 

4.  Affidavit  of  Edith  Hyde,  one  of  the  nurses  on 
the  S.  S.  ^^Orteric"; 

5.  Copies  of  notices  required  by  Section  7  of  the 
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Passenger  Act  of  1882'  as  amended,  in  the  English, 
Portuguese  and  Spanish  languages,  which  were 
posted  according  to  the  above-mentioned  affidavits, 
as  required  by  said  Section  7.  These  copies  were 
obtained  by  imdersigned  counsel  on  board  the  S.  S. 
^^Orteric"  from  the  Captain  and  Chief  Officer 
thereof. 

It  will  be  observed  from  the  affidavit  of  Captain 
Findlay  that  reference  is  made  to  a  copy  of  the  plans 
of  the  S.  S.  ^'Orteric''  in  the  possession  of  Andrew, 
Weir  &  Company  of  London,  the  owners  of  the  ves- 
sel, and  specifications  attached  thereto.  We  beg  to 
state  that  w^e  shall  endeavor  to  have  these  plans  and 
specifications  submitted  to  the  Department  of  Com- 
merce and  Labor  by  Messrs.  Andrevv^  Weir  &  Com- 
pany, in  order  that  the  Department  may  be  the  bet- 
ter advised  concerning  the  vessel. 

Referring  to  the  testimony  that  we  had  expected 
Mr.  Campbell  to  give,  we  request  that  we  be  per- 
mitted to  submit  a  supplemental  presentation  of 
facts  concerning  the  alleged  violation  of  Section  3, 
to  wit,  insufficient  ventilating  apparatus,  by  means 
of  affidavit  or  affidavits  to  be  secured  immediately 
upon  the  return  of  Mr.  Campbell. 

In  order  that  we  may  deal  with  the  entire  case, 
we  also  request  to  be  permitted  to  submit  at  the 
same  time  a  written  argument  as  to  the  applicability 
of  the  evidence  presented.     [252] 

Respectfully, 
(Sgd.)    HOLMES,  STANLEY  &  OLSON, 
Attorne3^s  for  Captain  James  Findlay,  Master  of 

S.  S.  ^^Orteric." 
CHO/L. 
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[Endorsed] :  No.  81.  (Title  of  Court  and  Cause.) 
U.  S.  Exhibit  #17.  Filed  Sep.  23,  1912.  A.  E. 
Murphy,  Clerk.  By  (Sgd.)  F.  L.  Davis,  Deputy 
Clerk.     [253] 


[U.  S.  Exhibit  No.  18— Affidavits.] 

Affidavit   of   Captain   James   Findlay,    Master   of 
British  Steamship  **Orteric.'' 

United  States  of  America, 

Territory  of  Hawaii, 

City  and  County  of  Honolulu, — ss. 

James  Findlay,  being  first  duly  sworn,  deposes  and 
«ay&: 

That  he  is  the  Master  of  the  British  Ship 
^^Orteric";  that  the  said  steamship  was  launched  in 
December  1910  and  that  affiant  has  been  her  Master 
ever  since  her  launching;  that  on  the  24th  day  of 
February,  1911,  the  said  steamship  left  Gibraltar 
with  about  1500  Spanish  and  Portuguese  emigrant 
passengers  aboard  whose  destination  was  Honolulu 
in  the  Territory  of  Hawaii ;  that  the  said  steamship 
had  been  chartered  for  the  purpose  of  conveying  said 
emigrants  to  said  Honolulu  by  one  A.  J.  Campbell, 
acting  according  to  the  information  and  belief  of 
affiant,  on  behalf  of  the  Board  of  Immigration  of  the 
Territory  of  Hawaii;  that  about  550  of  said  pas- 
sengers were  Portuguese  and  the  remainder  Spanish; 

That  on  Sunday,  the  5th  day  of  March,  1911,  a  riot 
occurred  among  the  passengers  of  said  steamship,  on 
the  upper  deck  thereof,  the  Portuguese  male  pas- 
sengers, on  the  one  side,  and  the  Spanish  male  pas- 
sengers on  the  other,  engaging  in  a  pitched  battle; 
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that  the  said  passengers  engaging  in  said  battle  were 
armed  variously  with  knives,  clubs,  cleavers  and 
pistols ;  but  that  before  any  serious  injuries  were  sus- 
tained affiant  and  his  officers  by  interfering  were  able 
to  prevent  further  engagement ; 

That  theretofore,  all  male  passengers  upwards  of 
14  years  of  age  who  did  not  occupy  berths  with  their 
wives  were  berthed  in  the  fore  part  of  the  said  steam- 
ship in  a  compartment  divided  off  from  the  spaces  ap- 
propriated to  the  other  passengers  by  substantial 
and  well  secured  bulkheads ;  but  after  the  said  riot, 
the  Portuguese  male  passengers  absolutely  refused 
to  [254]  remain  berthed  in  the  same  compart- 
ment with  the  Spanish  male  passengers  theretofore 
occupied  as  aforesaid  by  single  male  passengers,  stat- 
ing that  they  were  in  fear  of  injury  and  of  having 
their  lives  taken  by  said  Spanish  single  male  pas- 
sengers; that  in  order  to  maintain  discipline  and 
prevent  bloodshed,  affiant  deemed  it  mandatory  to 
segregate  the  Portuguese  passengers  from  the 
Spanish  passengers,  and  therefore  affiant  removed 
said  Portuguese  male  single  passengers  from  said 
compartment  in  the  fore  part  of  said  vessel  aft ;  that 
had  the  said  races  not  been  segregated  as  aforesaid, 
affiant  believes  that  serious  trouble  would  have  re- 
sulted with  probable  loss  of  life ; 

VENTILATION :  That  on  the  21st  day  of  Febru- 
ary, 1911,  the  said  steamship  was  cleared  from  the 
port  of  Oporto  in  Portugual,  preparatory  to  her  de- 
parture on  said  voyage  to  Hawaii;  that  on  the  day 
preceding,  about  10  Portuguese  officials,  among 
whom   affiant   believes   were   included   Portuguese 
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emigrant  officials,  carefully  inspected  the  said  steam- 
ship, being  engaged  for  about  two  hours  in  such  in- 
spection ;  that  the  said  steamship  was  inspected  with 
reference  to  construction,  equipment,  food  supply, 
and  ventilation,  and  was  approved  in  all  such  re- 
spects and  otherwise  by  all  of  said  officials ; 

That  affiant  believes  that  the  ventilating  devices  in 
each  compartment  occupied  by  passengers  on  said 
trip  were  equal  in  capacity  and  utility  to  the  ven- 
tilating specifications  set  forth  in  section  3  of  the 
'^Passenger  Act  of  1882''  as  amended,  to  wit,  two 
ventilators,  each  not  less  than  12  inches  in  diameter, 
one  in  the  fore  ward  part  of  each  such  [255]  com- 
partment and  one  in  the  after  part  thereof,  and  ad- 
ditional ventilators  for  each  compartment  in  the  pro- 
portion of  two  for  eaeh  additional  50  passengers  in 
each  such  compartment,  and  all  ventilators  carried 
at  least  6  feet  above  the  uppermost  deck  of  the  ves- 
sel ;  as  will  be  more  particularly  shown  by  a  copy  of 
the  plans  now  in  the  possession  of  Andrew  Weir  & 
Co.  of  London,  England,  the  owners  of  said  steam- 
ship, and  the  specifications  attached  thereto,  to  be 
supplied  for  use  in  connection  with  this  affidavit ; 

CLOSETS:  That  there  were  sufficient  closets  in 
number  in  proportion  to  the  number  of  passengers 
according  to  the  requirements  of  said  Section  3  of 
said  Passenger  Act,  all  enclosed,  some  of  which  were 
located  on  one  side  of  the  upper  deck  of  said  steam- 
ship and  the  others  on  the  other  side  of  said  upper 
deck ; 

FOOD :  That  while  milk  for  infants  and  children 
was  served  regularly  only  twice  a  day,  nevertheless 
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mothers  of  such  infants  and  children  were  at  all 
times  supplied  upon  application  with  condensed  milk 
at  other  times,  and  often  served  at  irregular  times 
without  application ; 

HOSPITALS :  That  the  said  steamship  contained 
two  hospital  compartments  regularly  fitted  as  hos- 
pitals on  the  upper  deck  of  said  steamship,  ventil- 
ated by  large  skylights  and  large  portholes,  and 
thoroughly  lighted;  that  on  account  of  the  number  of 
passengers,  two  large  compartments  aggregating 
more  than  1500  square  feet  in  area,  were  utilized  as 
hospitals,  that  said  additional,  temporary  hospitals 
were  located  about  amidships  on  the  shelter  deck; 
that  each  of  said  compartments  [256]  was  fitted 
with  three  coaling  ports,  communicating  with  the 
upper  deck;  that  whenever  the  weather  permitted, 
said  coaling  ports  were  kept  open  in  order  to  ven- 
tilate said  temporary  hospitals;  that  said  coaling 
ports  were  each  not  less  than  20  inches  square ;  that 
said  compartments  also  had  a  door  each  opening  into 
the  fidley  which  was  at  all  times  open  through  the 
upper  deck;  that  said  doors  were  about  6  feet  high 
and  2  feet  wide  and  were  kept  open  at  all  times,  thus 
affording  great  quantities  of  fresh  air  for  said  tem- 
porary hospitals ;  that  said  compartments  were  also 
fitted  with  other  ventilators,  and  were  amply  pro- 
vided with  ventilating  devices ; 

DISCIPLINE  AND  CLEANLINESS:  That  af- 
fiant together  with  the  Chief  Officer,  Arthur  Atkins, 
the  ship's  doctor,  John  Hopkins  Pugh,  and  Joachin 
Costa,  a  Spanish  and  Portuguese  interpreter,  almost, 
every  day,  and  one  or  more  of  said  persons,  every 
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day,  inspected  the  said  steamship  and  the  said  pas- 
sengers, and  warned  and  directed  the  said  passengers 
through  said  interpreter,  to  keep  themselves  in  a 
cleanly  condition  and  to  stay  on  the  upper  deck  as 
much  as  possible ;  that  they  directed  said  passengers 
to  air  their  baggage  and  bedding  whenever  the 
weather  would  permit,  but  with  few  exceptions  the 
said  passengers  refused  so  to  do,  stating  that  they 
feared  their  belongings  would  be  stolen;  that  on 
account  of  the  great  number  of  passengers,  it  was  im- 
possible for  the  ship's  crew  to  air  said  bedding  and 
baggage  without  the  assistance  of  said  passengers; 
that  at  all  times  the  said  crew  was  engaged  in  clean- 
ing the  decks  and  compartments  and  did  all  in  that 
respect  that  could  reasonably  be  done ;     [257] 

That  the  said  steamship  arrived  off  the  port  of 
Honolulu  early  on  the  morning  of  the  13th  of  April, 
1911,  and  breakfast  was  served  on  board  to  said  pas- 
sengers before  entering  the  harbor  of  Honolulu ;  that 
the  said  passengers  were  greatly  excited  in  view  of 
the  approaching  landing  and  end  of  the  voyage,  and 
after  eating  as  much  as  they  wished  threw  the  rem- 
nants of  the  breakfast  served  about  the  floors  and 
decks  instead  of  throwing  the  same  overboard  as  they 
had  customarily  done  theretofore,  and  refused  to 
do  any  cleaning;  that  the  ship's  crew  were  obliged  to 
prepare  the  vessel  for  entry  into  the  harbor,  and 
were  unable  to  cleanse  the  said  vessel,  on  account  of 
which  the  said  remnants  of  the  said  breakfast  re- 
mained on  the  floors  and  decks  of  said  steamship 
when  the  customs  officials  boarded  the  said  steam- 
ship; that  also  the  said  passengers  tore  cloth  from 
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many  of  the  mattresses  in  order  to  make  bags  there- 
of for  the  purpose  of  carrying  off  their  belongings, 
in  consequence  of  which  the  contents  of  the  said  mat- 
tresses were  strewn  together  with  discarded  rubbish 
theretofore  belonging  to  said  passengers,  about  the 
said  vessel;  that  the  acts  aforesaid  were  done  im- 
mediately prior  to  the  boarding  of  the  said  vessel  by 
the  United  States  Officials,  and  by  direction  of  the 
collector  of  the  port,  the  vessel  was  left  in  the  same 
condition  in  which  it  was  at  that  time  for  some  days 
after  the  docking  in  said  port  of  the  said  vessel ; 

POSTING  OF  COPIES  OP  SECTION  6  OF 
SAID  PASSENGER  ACT:  That  at  the  beginning 
of  said  voyage  copies  of  said  Section  6  were  posted, 
both  in  the  Portuguese  and  Spanish  [258]  lan- 
guages, in  all  of  the  companionways  and  various 
parts  of  the  vessel,  but  in  the  course  of  the  voyage 
many  of  them  were  torn  down  by  the  passengers; 
that  such  notices  were  again  posted  about  the  vessel 
about  two  weeks  before  her  arrival  in  said  Honolulu ; 
that  very  few  of  said  passengers  were  able  to  read ; 

PASSENGER  MANIFESTS:  That  after  said 
riot  on  board  said  steamer,  the  shifting  of  the  pas- 
sengers in  order  to  segregate  the  Spanish  from  the 
Portuguese,  resulted  in  some  confusion,  making  it 
impossible  for  affiant  to  include  in  the  list  of  pas- 
sengers the  exact  compartments  and  spaces  occupied 
by  them  thereafter ; 

That  the  said  steamship  will  hereafter  be  regularly 
engaged  in  plying  between  ports  of  British  Colum- 
bia, Puget  Sound  and  the  Orient,  and  affiant  expects 
to  continue  to  act  as  her  Master. 

JAMES  FINDLAY. 
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Subscribed  and  sworn  to  before  me  this  22d  day  of 
April,  1911. 

[Seal]  GEO.  S.  CURRY, 

Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii.     [259] 

Affidavit  of  Arthur  Atkins,  Chief  Officer  of  British 

Steamship  ^^Orteric.'* 

United  States  of  America, 

Territory  of  Hawaii, 

City  and  County  of  Honolulu, — ss. 

Arthur  Atkins,  being  first  duly  sworn,  deposes  and 
says :  That  he  is,  and  at  all  times  since  the  launching- 
of  the  British  Steamship  '^Orteric"  in  December, 

1910,  has  been,  the  Chief  Officer  of  said  ^^Orteric"; 
that  he  has  read  the  foregoing  affidavit  of  Captain 
James  Findlay  hereto  attached,  contained  in  six 
typewritten  pages,  and  sworn  to  before  George  S. 
Curry,  a  Notary  Public  of  the  First  Judicial  Circuit 
of  the  Territory  of  Hawaii,  on  the  22d  day  of  April, 

1911,  and  knows  the  contents  thereof;  and  that  the 
matters  and  things  therein  set  forth  and  the  allega- 
tions therein  made  are  true ;  and  that  he  confirms  the 
said  affidavit  in  all  respects. 

ARTHUR  ATKINS. 

Subscribed  and  sworn  to  before  me  this  22d  day 
of  April,  1911. 

[Seal]  CHARLES  F.  PETERSON, 

Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 
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Affidavit  of  John  Hopkins  Pugh,  Ship^s  Doctor  of 
British  Steamship  ^'Orteric/' 

United  States  of  America, 

Territory  of  Hawaii, 

City  and  County  of  Honolulu, — ss. 

John  Hopkins  Pugh,  being  first  duly  sworn,  de- 
poses and  says :  That  he  is,  and  at  all  times  since  the 
15th  day  of  February,  1911,  has  been,  the  ship's 
doctor  of  the  British  Steamship  ^^Orteric";  that  he 
has  read  the  foregoing  affidavit  of  Captain  James 
Pindlay  [260]  hereto  attached,  contained  in  six 
typewritten  pages  and  sworn  to  before  George  S. 
Curry,  a  Notary  Public  of  the  First  Judicial  Circuit 
of  the  Territory  of  Hawaii,  on  the  22d  day  of  April, 
1911,  and  knows  the  contents  thereof;  and  that  the 
matters  and  things  therein  set  forth  and  the  allega- 
tions therein  made  are  true ;  and  that  he  confirms  the 
said  affidavit  in  all  respects. 

JOHN  HOPKINS  PUGH. 

Subscribed  and  sworn  to  before  me  this  22d  day  of 
April,  1911. 

[Seal]  CHARLES  F.  PETERSON, 

Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii.     [261] 
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Affidavit  of  John  Hopkins  Pugh,  Ship's  Doctor  of 
the  British  Steamship  ^^Orteric/* 

United  States  of  America, 

Territory  of  Hawaii, 

City  and  County  of  Honolulu, — ss. 

John  Hopkins  Pugh,  being  first  duly  sworn,  de- 
poses and  says: 

That  he  is,  and  since  the  15th  day  of  February, 
1911,  has  been  at  all  times,  the  ship's  Doctor  of  the 
British  Steamship  ' '  Orteric ' ' ; 

That  he  studied  in  the  University  of  Cambridge, 
England,  and  received  from  said  University  the  de- 
gree of  Bachelor  of  Arts  in  1871;  that  during  the 
next  three  years,  affiant  continuously  studied  medi- 
cine at  St.  Thomas'  Hospital  in  London,  England, 
and  in  1874  became  a  Licentiate  of  the  Society  of 
Apothecaries  of  London  and  was  registered  as  a 
medical  practitioner  of  the  United  Kingdom  of  Grreat 
Britain  and  Ireland;  that  in  1877  affiant  received  a 
diploma  in  surgery  and  medicine  from  the  Royal 
College  of  Surgeons  of  England;  that  from  1874 
until  1903  affiant  was  continuously  engaged  in  the 
practice  of  medicine  and  surgery ;  that  for  15  months 
in  1904  and  1905  affiant  was  continuously  employed 
by  the  Transvaal  Government  as  Surgeon  Superin- 
tendent of  Chinese  Immigrants  from  China  to 
Transvaal,  and  as  such  had  direct  superintendence  of 
all  immigrants  from  China  to  Transvaal ;  that  since 
that  time  affiant  has  been  ship's  doctor  on  immigrant 
ships  to  Australia  from  England,  and  in  1907  on 
the  British  Steamship  ^^Kumeric"  which  conveyed 
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aBout  1150  immigrant  passengers  from  the  Island  of 
Madeira  to  Hawaii ; 

That  affiant  directly  superintended  all  of  the  sani- 
tation and  sanitary  measures  on  board  the  said  ^^Or- 
teric"  on  the  trip  from  Portugal  to  Hawaii  which 
ended  at  Honolulu  on  the  13th  day  [262]  of  April, 
1911;  and  directly  attended  or  superintended  the 
medical  attention  given  all  patients  aboard  said 
*  ^  Orteric ' '  on  said  trip ; 

That  under  the  direction  of  affiant,  all  compart- 
ments and  decks  were  swept  not  less  than  twice  daily, 
and  were  also  daily  disinfected  with  powder  contain- 
ing 20%  carbolic  acid  and  with  cyllin,  a  dry  powder, 
suitable  for  disinfection,  and  far  more  powerful  as  a 
disinfectant  than  chloride  of  lime ;  that  affiant  would 
not  permit  the  washing  of  compartments  occupied  by 
passengers  because  in  the  opinion  of  affiant  and  ac- 
cording to  the  experience  of  medical  men  having 
charge  of  immigrant  vessels  carrying  similar  pas- 
sengers in  large  numbers  on  prolonged  voyages, 
washing  of  such  compartments  necessarily  results 
in  unavoidable  dampness  which  has  been  proved  to 
be  highly  detrimental  to  the  health  of  the  passengers ; 

That  any  and  all  accumulations  on  the  said  vessel 
were  rendered  physiologically  harmless  and  innocu- 
ous by  disinfectants ;  that  the  sleeping  compartments 
were  scraped  with  shovels  every  day  and  swept ; 

That  most  of  the  litter  found  on  board  the  said 
*^ Orteric"  upon  her  arrival  at  Honolulu,  was  the 
result  of  food  and  rubbish  and  the  contents  of  mat- 
tresses being  thrown  or  strewn  about  the  deck  by  the 
passengers  in  their  excitement  and  haste  to  land; 
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That  the  temporary  or  additional  hospital  quarters 
used  on  said  trip,  were  in  the  opinion  of  affiant,  well 
suited  to  that  purpose  considering  the  circum- 
stances ; 

That  the  mortality  on  board  said  vessel  during 
said  trip  was  very  largely  due  to  the  concealment  by 
parents  of  ailments  of  their  children  and  their  re- 
fusal to  submit  them  to  medical  treatment ; 

That  while  milk  was  served  regularly  only  twice  a 
day  [263]  nevertheless  condensed  milk  was 
served  at  irregular  times  throughout  each  day  to  the 
mothers  of  the  children  for  the  use  of  such  children, 
both  upon  application  and  without  application,  con- 
stant inspection  was  made  by  affiant,  and  milk  sup- 
plied in  all  cases  where  it  was  found  necessary ;  that 
48  one-pound  tins  of  condensed  milk,  on  an  average, 
were  dispensed  amongst  the  passengers  for  the  use 
of  the  children  and  nursing  mothers,  each  day ;  that 
said  quantity  of  condensed  milk  would  provide  not 
less  than  24  gallons  of  liquid  milk,  a  quantity  ample 
for  the  requirements  of  the  children  and  nursing 
mothers ; 

That  the  water  supply  on  board  said  ^^Orteric''  for 
bathing  and  washing  of  said  passengers  was  un- 
limited, and  the  usual  accommodations  for  washing 
existed  on  said  steamer. 

JOHN  HOPKINS  PUGH. 

Subscribed  and  sworn  to  before  me  this  22d  day  of 
April,  1911. 

[Seal]  CHARLES  F.  PETERSON, 

Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii.     [264] 
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Affidavit  of  Edith  Hyde. 

United  states  of  America, 
Territory  of  Hawaii, 
County  of  Hawaii, — ss. 

Edith  Hyde,  being  first  duly  sworn,  deposes  and 
says: 

That  she  resides  at  present  at  Hilo,  Island  and 
Territory  of  Hawaii; 

That  she  was  one  of  the  nurses  employed  on  the 
British  Steamship  ^^Orteric"  on  a  recent  trip  from 
Portugal  to  Hawaii  transporting  Spanish  and  Portu- 
guese emigrants  to  Hawaii,  the  said  Steamship 
having  completed  her  voyage  by  her  arrival  at  Hono- 
lulu, Territory  of  Hawaii,  on  the  13th  day  of  April, 
1911; 

That  she  assisted  throughout  said  voyage  in  caring 
for  the  passengers  w^ho  were  ill  and  for  infants ;  that 
milk  was  served  twice  daily  regularly  throughout 
said  voyage  and  at  irregular  times  in  addition  when- 
ever desired  by  the  mothers  of  infant  children  and 
also  whenever  it  appeared  necessary  to  the  hospital 
staff ;  that  affiant  believes  that  milk  in  ample  quan- 
tities w^as  served  at  all  times  throughout  said 
voyage ; 

That  the  said  steamship  was  equipped  with  two 
hospital  compartments  regularly  fitted  as  hospitals 
on  the  upper  deck  of  said  steamship;  that  said  hos- 
pitals were  ventilated  by  large  skylights  and  port- 
holes and  the  lighting  thereof  was  excellent;  that 
temporary  hospitals  were  fitted  about  amidships  on 
the  shelter  deck  to   accommodate  passengers  who 
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might  become  ill  in  view  of  the  large  number  of  pas- 
sengers ;  that  said  temporary  hospitals  were  well  ven- 
tilated and  at  all  times  were  supplied  with  fresh  air ; 
That  about  a  week  out  from  Gibraltar,  a  riot  oc- 
curred [265]  on  board  said  steamship,  caused  by 
differences  between  the  Portuguese  on  the  one  side 
and  the  Spanish  passengers  on  the  other ;  that  there- 
after the  Portuguese  passengers  absolutely  refused 
to  remain  in  the  same  quarters  with  the  Spanish 
passengers  on  account  of  fear  of  violence,  and  there- 
fore the  two  nationalities  were  segregated  from  each 
other. 

EDITH  HYDE. 

Subscribed  and  sworn  to  before  me  this  18th  day 
of  May,  1911. 

[Seal]  CARL  S.  SMITH, 

Notary  Public,  Fourth  Circuit,  Territory  of  Hawaii. 
[266] 

United  States'  Navigation  Laws. 
Immigrant  Ships. 

Section  148.  Privacy  of  Passengers.  Neither 
the  officers,  seamen,  nor  other  persons  employed  on 
any  such  steamship  or  other  vessel  shall  visit  or 
frequent  any  part  of  the  vessel  provided  or  assigned 
to  the  use  of  such  passengers,  except  by  the  direction 
or  permission  of  the  Master  of  such  vessel  first  made 
or  given  for  such  purpose;  and  every  officer,  seaman, 
or  other  person,  employed  on  board  of  such  vessel 
who  shall  violate  the  provisions  of  this  section,  shall 
be  deemed  guilty  of  misdemeanor,  and  may  be  fined 
not  exceeding  100  dollars,  and  be  imprisoned  not 
exceeding  20  days,  for  each  violation;  and  the  Master 


The  United  States  of  America.  161 

of  such  vessel  who  directs  or  permits  any  officer,  sea- 
man, or  other  person  employed  on  board  the  vessel  to 
visit  or  frequent  any  part  of  the  vessel  provided  for 
or  assigned  to  the  use  of  such  passengers,  or  the  com- 
partments or  spaces  occupied  by  such  passengers, 
except  for  the  purpose  of  doing  or  performing  some 
necessary  act  or  duty  as  an  officer,  seaman,  or  other 
person  employed  on  board  of  the  vessel,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  may  be  fined 
not  more  than  100  dollars  for  each  time  he 
directs  or  permits  the  provisions  of  this  section 
to  be  violated.  A  copy  of  this  section,  written 
or  printed  in  the  language  or  principal  languages 
of  the  passengers  on  board,  shall,  by  or  under 
the  direction  of  the  Master  of  the  vessel,  be 
posted  in  a  conspicuous  place  on  the  forecastle,  and 
in  the  several  parts  of  the  vessel  provided  and 
assigned  for  the  use  of  such  passengers,  and  in  each 
compartment  or  space  occupied  by  such  passengers, 
and  the  same  shall  be  kept  so  posted  during  the  voy- 
age ;  and  if  the  said  Master  neglects  so  to  do,  he  shall 
be  deemed  guilty  of  a  misdemeanor,  and  shall  be  fined 
not  more  than  100  dollars.     [267] 

[Endorsed] :  No.  81.  (Title  of  Court  and  Cause.) 
U.  S.  Exhibit  #18.  Filed  Sep.  23,  1912.  A.  E. 
Murphy,  Clerk.  By  (Sgd.)  F.  L.  Davis,  Deputy 
Clerk.     [268] 
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[U.    S.    Exhibit   No.    19— Letter,   April  24,    1911, 
Collector  to  Secretary  of  Commerce  and  Labor.] 

No.  9911. 

LED. 

Honolulu,  Hawaii,  April  24,  1911. 
The  Honorable, 

The  Secretary  of  Commerce  and  Labor, 
Bureau  of  Navigation, 
Washington,  D.  C. 
Sir : — 

I  have  the  honor  to  confirm  my  cablegram  of  the 
22nd  instant  which  reads  as  follows:  '^Secretary 
Commerce,  Labor,  Washington — Agents  British 
steam  Orteric  make  application  clear  under  bond 
covering  alleged  penalties  amounting  approximately 
ten  thousand  dollars  passenger  act  1882.     Recom-  ^ 

mend  favorable  consideration.     Customs." 

This  cablegram  was  sent  at  the  request  and  expense 
of  Messrs.  Theo.  H.  Davies  &  Co.,  Ltd.,  agents  of  the 
above  named  vessel. 

Respectfully, 
(Sgd.)     E.  R.  STACKABLE, 

Collector. 
Copy  /HES. 

[Endorsed]  :  No.  81.  (Title  of  Court-and  Cause.) 
U.  S.  Exhibit  #19.  Filed  Sep.  23,  1912.  A.  El 
Murphy,  Clerk.  By  (Sgd.)  F.  L.  Davis,  Deputy 
Clerk.     [269] 
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[U.   S.   Exhibit  No.   20  — Letter,   April  22,   1911, 
Hogan  to  Secretary  of  Commerce  and  Labor.] 

BAKER,  SHEEHY  &  HOGAN, 

Attorneys  &  Counsellors  at  Law. 

Evans  Building, 

Washington,  D.  C. 

April  22,  1911. 
The  Secretary  of  Commerce  and  Labor, 
Washington,  D.  C. 
Sir: — Under   date  of  the   21st  instant,   Andrew 
Weir  and  Company,  6  Lloyds  Avenue,  London,  Eng- 
land, owners  of  the ^' eric"  steamers,  addressed  to 
me  their  Washington  representative,  a  cablegram  of 
which  the  following  is  a  translation : 

^^The  American  Immigration  Board  at  Hon- 
olulu is  holding  up  the  new  steamer  ORTERIC 
on  account  of  an  alleged  breach  of  passengers 
act;  the  steamer  and  all  store  approved  Camp- 
bell Board's  representatives;  single  passengers 
from  Portugal,  Spain,  rioted  and  the  captain 
had  to  keep  separate  to  save  the  situation.  Now 
the  Honolulu  officials  are  giving  trouble ;  a  cargo 
is  waiting  at  Seattle  for  this  steamer,  and  unless 
it  is  promptly  released  at  Honolulu,  a  very 
serious  situation  will  result;  please  present  the 
matter  to  the  Immigration  authorities  at  Wash- 
ington and  request  their  usual  prompt  atten- 
tion. ' ' 
The  reference  from  the  foregoing  to  the  Immigra- 
tion Board  at  Honolulu  is  accounted  for  by  the  fail- 
ure of  my  English  principals  to  understand  that  the 
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matter  in  question  comes  under  the  jurisdiction  of 
the  Collector  of  Customs. 

The  detention  of  the  ORTERIO  at  Honolulu  for 
any  considerable  time  will  doubtless  result  in  great 
loss.  We  have  cabled  for  details,  but  readily  under- 
stand that  unless  you  are  officially  informed  it  would 
be  necessary,  after  we  are  in  a  position  to  present 
details  to  you  that  you  seek  an  official  report  before 
you  would  be  in  a  position  to  act  in  this  matter. 
[270] 

In  view  of  this,  and  of  the  patent  importance  of 
minimizing  delay,  I  respectfully  request  that  the  De- 
partment instruct  the  Collector  of  Customs  at  Hon- 
olulu by  cable,  to  report  by  cable  the  cause  of  the 
OETERIC'S  detention  with  such  details  as  may  be 
necessary  to  enable  the  Department  to  act  on  the 
owners'  request,  which  request  is  this: 

That  the  ORTERIC  be  permitted  to  proceed  on 
her  voyage  upon  her  master  or  Honolulu  agent  enter- 
ing into  bond  for  making  good  of  any  penalty  found 
to  be  due  either  by  the  vessel  or  the  master ;  and  that 
upon  the  coming  in  of  a  formal  report  of  the  matter 
the  questions  involved  be  then  adjudicated  after  a 
hearing. 

Yours  very  respectfuly, 

(Sgd.)     FRANK  J.  HOGAN. 

[Endorsed]  :  No.  81.  (Title  of  Court  and  Cause.) 
U.  S.  Exhibit  #20.  Filed  Jan.  20,  1913.  A.  E. 
Murphy,  Clerk.  By  (Sgd.)  F.  L.  Davis,  Deputy 
Clerk.     [271] 
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[U.  S.  Exhibit  No.  21— Letter,  June  17,  1911,  Hogan 
to  Commissioner  of  Navigation.] 

BAKER,  SHEEHY  &  HOGAN, 

Attorneys  &  Counsellors  at  Law. 

Evans  Building, 

Washington,  D.  C. 

June  17,  1911. 
Commissioner  of  Navigation, 

Department  of  Commerce  and  Labor, 
Washington,  D.  C. 
Sir:  In  re  charges  of  violations  of  passenger  act 
by  steamer  ORTERIC,  at  Honolulu : 

Confirming  my  visit  to  your  office  this  morning 
and  your  direction  that  a  report  be  called  for  on  the 
above  subject,  this  letter  is  written  that  it  may  be 
put  on  your  file  of  the  case  as  a  reminder  of  my  re- 
quest to  be  informed  whenever  report  relative  to  the 
alleged  violation  by  the  steamship  ORTERIC  of 
certain  sections  of  the  passenger  act,  charges  respect- 
ing which  were  made  at  Honolulu  by  the  Collector  of 
Customs  on  April  17,  1911,  is  received  at  your  office. 
Yours,  very  respectfully, 

(Sgd.)     FRANK  J.  HOGAN, 
Attorney  for  Frank  Waterhouse  &  Co.,  Inc. 

[Endorsed] :  No.  81.  (Title  of  Court  and  Cause.) 
U.  S.  Exhibit  #21.  Filed  Jan.  20,  1913.  A.  E. 
Murphy,  Clerk.  By  (Sgd.)  F.  L.  Davis,  Deputy 
Clerk.     [272] 
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[U.   S.   Exhibit  No.  22 — Letter,   Undated,   Baker, 
Sheehy  &  Hogan  to  Cable.], 

COPY. 

BAKER,  SHEEHY  &  HOGAN, 

Attorneys  &  Counsellors  at  Law. 

Evans  Building, 

Washington,  D.  C. 

Hon.  Benjamin  S.  Cable, 

Acting  Secretary,  Department  of  Commerce  and 
Labor, 

Washington,  D.  C. 
Sir:  Referring  to  your  letter  of  the  30th  ultimo, 
addressed  to  our  Mr.  Hogan,  advising  that  the  De- 
partment has  now  received  report  of  the  Collector  of 
Customs  at  Honolulu,  in  regard  to  penalties  aggre- 
gating $7,960.,  incurred  by  the  British  steamer 
ORTERIC  for  violation  of  sections  2,  3,  5,  6,  and  9 
of  the  Passenger  Act  of  1882,  we  have  the  honor  to 
inform  you  that  Mr.  Hogan  is  absent  from  Wash- 
ington, and  your  communication  was  forwarded  to 
him  in  view  of  the  fact  that  the  matter  referred  to  is 
in  his  personal  charge. 

Mr.  Hogan  requests  us  to  advise  you  that  his  re- 
turn here  is  expected  in  the  week  of  the  24th  instant. 
If  the  matter  of  the  ORTERIC  can  be  permitted  to 
await  his  return,  w^e  would  be  greatly  obliged.  If, 
however,  it  must  be  disposed  of  prior  to  that  time, 
we  will  forward  the  papers  to  Mr.  Hogan  in  order 
that  he  may  send  to  you,  in  writing,  the  points  which 
he  desires  the  Department  to  consider.     We  are  sure 
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that  he  would  prefer  to  supplement  any  written  brief 
of  his  contentions  by  a  verbal  presentation,  and  we 
trust  that  the  Department  may  be  able  to  permit  the 
matter  to  await  his  return. 

Yours,  very  respectfully, 
BAKER,  SHEEHY  &  HOGAN. 
By  J.  C.  SHEEHY. 

[Endorsed] :  No.  81.  (Title  of  Court  and  Cause.) 
U.  S.  Exhibit  #22.  Piled  Jan.  20,  1913.  A.  E. 
Murphy,  Clerk.  By  (Sgd.)  F.  L.  Davis,  Deputy 
Clerk.     [273] 


[Certificate    of    Clerk    U.    S.    District    Court    to 
Transcript  of  Record.] 

In  the  District  Court  of  the  United  States  in  and  for 
the  District  and  Territory  of  Hatvaii, 

United  States  of  America, 
District  of  Hawaii, — ss. 

I,  A.  E.  Murphy,  Clerk  of  the  District  Court  of  the 
United  States  for  the  District  of  Hawaii,  do  hereby 
certify  that  the  foregoing  pages,  numbered  from  1  to 
274,  inclusive,  are  a  true  and  complete  transcript  of 
the  record  and  proceedings  had  in  said  Court  in  the 
cause  of  The  United  States  of  America  vs.  James  F. 
Findlay,  T.  Clive  Davies  and  W.  H.  Baird,  as  the 
same  remains  of  record  and  on  iile  in  my  office,  and 
I  do  further  certify  that  I  hereto  annex  the  original 
Writ  of  Error  and  Citation  on  Appeal  in  said  cause. 

I  further  certify  that  the  cost  of  the  foregoing 
transcript  of  record  is  $64.00,  and  that  said  amount 
has  been  paid  to  me  by  the  appellants. 
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IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  said  Court  this 
27th  day  of  October,  A.  D.  1914. 

[Seal]  A.  E.  MURPHY, 

Clerk,  United  States  District  Court,  Territory  of 
Hawaii.     [274] 


[Endorsed] :  No.  2511.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  James  P. 
Pindlay,  T.  Clive  Davies  and  W.  H.  Baird,  Plaintiffs 
in  Error,  vs.  The  United  States  of  America,  Defend- 
ant in  Error.  Transcript  of  Record.  Upon  Writ  of 
Error  to  the  United  States  District  Court  of  the  Ter- 
ritory of  Hawaii. 

Received  and  filed  November  4,  1914. 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
Deputy  Clerk. 
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No.    2511 

United  States  Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


JAS.  F.  FINDLAY,  T.  CLIVE  DAVIES  and  W. 
H.  BAIED, 

Plaintiffs  in  Error, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 


Upon  Writ  of  Error  to  the  United  States  District  Court 

of  the  Territory* 


BRIEF  FOR  PLAINTIFFS  IN  ERROR 


This  ease  comes  to  this  court  upon  writ  of  error  to 
the  United  States  District  Court  of  the  Territory  of 
Hawaii.  Suit  was  brought  by  the  United  States  of 
America,  defendant  in  error,  against  plaintiffs  in 
error,  above  named,  to  recover  Seventy-nine  Hun- 
dred and  Sixty  ($7960.00)  Dollars  on  a  bond  of  the 
plaintiff  in  error,  Findlay,  master  of  the  British  ship 
"ORTERIC,"  as  principal  and  the  plaintiffs  in  error, 
Davies  and  Baird,  as  sureties. 
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The  bond  in  question  was  executed,  after  Findlay, 
the  master  of  the  Orteric,  had  been  notified  by  the 
Collector  of  Customs  of  the  port  of  Honolulu  that 
penalties  aggregating  Seventy-nine  Hundred  and 
Sixty  ($7960.00)  Dollars  had  been  incurred  by  him 
for  alleged  violations  of  the  "Passenger  Act  of  1882" 
and  as  amended,  "to  insure  the  payment  of  such 
penalties  for  such  violations  aforesaid  as  shall  be  de- 
termined by  the  Department  of  Commerce  and  Labor 
to  have  been  incurred  by  the  said  master  after  the 
presentation,  within  a  reasonable  time,  by  the  said 
master,  or  his  agents  or  attorneys,  and  the  officials  of 
the  United  States  at  said  Honolulu,  of  the  facts  to 
said  Department" 

and  was  conditioned  upon  the  ^'payment  to  the 
United  States  through  the  Collector  of  Customs  at 
the  port  of  Honolulu  of  the  amount  which  the  De- 
partment of  Commerce  and  Labor  of  the  United 
States  shall,  upon  such  presentation  of  facts,  deter- 
mine that  the  said  principal  is  liable  for  on  ac- 
count of  such  penalties  so  alleged  to  have  been  in- 
curred." 

By  stipulation,  the  case  was  submitted  to  the  court 
— jury  waived. 

The  evidence  disclosed  that  on  April  17, 1911,  soon 
after  the  arrival  of  the  S.  S.  ORTERIC  in  Hono- 
lulu, the  master  was  given  a  written  notice  b}^  the 
Collector  of  Customs  that  penalties  aggregating  to 
Seventy-nine  Hundred  and  Sixty  ($7960.00)  Dollars 
had  been  incurred  by  him  for  alleged  violations  of 
the  Passenger  Act  of  1882;  the  notice  setting  out 


that  the  following  sections  of  the  Passenger  Act  had 
been  violated  and  the  penalties  incurred : 

^^Sec.  2,  relating  to  berth :  penalty  $5.00  for  each 
passenger. 

"Sec.  3,  light  and  ventilation :   penalty  $250.00. 

''Sec.  4,  food:  misdemeanor  punishable  by  fine  of 
$500.00. 

"Sec.  5,  physician  and  hospital :  penalty  $250.00. 

"Sec.  6,  discipline  and  cleanliness :  penalty  $250.00. 

"Sec.  7,  posting  notice  that  ship's  company  cannot 
visit  steerage  quarters :  penalty  $100.00. 

"Sec.  9,  passenger  manifests :  penalty  fine  not  to 
exceed  $1,000.00.'' 

The  notice  further  called  the  master's  attention  to 
Section  13  of  the  Act  making  such  penalties,  etc.,  a 
lien  upon  the  vessel. 

Thereafter,  at  the  request  of  Theo.  H.  Davies  & 
Company,  Limited,  the  collector  cabled  to  the  Secre- 
tary of  Commerce  and  Labor  for  permission  to  grant 
clearance  upon  a  satisfactory  bond  being  furnished 
for  the  payment  of  any  penalties  which  might  be  im- 
posed. The  Acting  Secretary  replied  granting  his 
approval.  The  bond  (Ex.  1)  involved  in  this  suit 
was  given. 

Thereafter  there  was  submitted  by  Holmes,  Stan- 
ley and  Olson,  on  behalf  of  the  master  for  presenta- 
tion to  the  Department  of  Commerce  and  Labor,  the 
following  documents : 

Affidavit  of  Captain  Jas.  Findlay,  master  of  the 
S.  S.  ORTEEIC,  and  attached  thereto 

Confirmatory  affidavits  of  Arthur  Atkins,  Chief 
Officer,  and  of  John  Hopkins  Pugh,  Ship's 
Doctor ; 


Affidavit  of  Jolin  Hopkins  Piigli; 
Affidavit  of  Edith  Hyde,  one  of  the  nurses  on  the 
Orteric ; 

Copies  of  notices  required  by  Section  7  of  the 
Passenger  Act  of  1882,  as  amended,  in  the  Eng- 
lish, Portuguese  and  Spanish  languages,  which 
were  posted  on  the  Orteric. 

The  affidavit  of  the  master  sets  forth  that  on  the 
24th  day  of  February,  1911,  the  S.  S.  OKTERIC  left 
Gibraltar  for  Honolulu  with  about  1,500  emigrants, 
of  which  550  were  Portuguese  and  the  rest  Span- 
iards ;  that  on  the  5th  day  of  March,  1911,  a  pitched 
battle  occurred  between  the  Spanish  male  passengers 
on  one  side  and  the  Portuguese  on  the  other;  that 
theretofore  all  single  male  passengers  were  berthed 
in  a  compartment  divided  off  from  the  other  passen- 
gers by  well  secured  bulkheads,  but  that  after  said 
riot,  the  Portuguese  male  passengers  absolutely  re- 
fused to  remain  berthed  with  the  Spanish  passengers, 
stating  that  they  were  in  fear  of  having  their  lives 
taken  by  the  Spanish  male  passengers ;  that  to  pre- 
vent bloodshed  and  loss  of  lives,  affiant  deemed  it 
mandatory  to  segregate  the  Portuguese  passengers 
from  the  Spanish  and  therefore  removed  the  Portu- 
guese male  single  passengers  aft; 

Ventilation:  that  the  vessel  had  been  inspected 
and  approved  by  the  Portuguese  authorities ;  that  af- 
fiant believed  that  the  A^entilating  devices  in  each 
compartment  were  equal  in  capacity  to  the  specifica- 
tions set  forth  in  Section  3  of  the  Passenger  Act  and 


reference  was  made  to  the  plans  which  were  to  be 
obtained  from  the  London  owners  of  the  vessel ; 

Closets:  that  the  closets  were  sufficient  in  num- 
ber according  to  the  regulation  of  Section  3  and  were 
all  enclosed,  and  were  located  on  the  upper  deck. 

Milk  was  served  twice  a  day  and  at  all  times  was 
supplied  upon  application  to  the  mothers  of  infants 
and  to  children ; 

Hospitals :  that  the  vessel  contained  two  hospital 
compartments  on  the  upper  deck  regularly  fitted  and 
ventilated  and  lighted  by  large  skylights  and  port- 
holes ;  and  additional  temporary  hospitals  more  than 
1500  square  feet  in  area  were  located  on  the  shelter 
deck,  Avhose  ventilation  and  lighting  were  described ; 

Discipline  and  Cleanliness :  the  master  shows  that 
the  unsightly  condition  of  the  ship,  when  the  Custom 
officers  boarded  it,  was  due  to  the  excitement  among 
the  passengers  upon  arriving  at  their  destination 
which  caused  them  to  throw  the  remains  of  breaMast 
about  the  decks,  tear  up  mattresses  for  bags  to  hold 
their  belongings  and  to  refuse  to  clean  up  as  usual ; 
that  the  failure  to  air  belongings  and  bedding  during 
the  voyage  was  due  to  the  refusal  of  the  passengers 
who  stated  that  their  belongings  would  be  stolen  ; 

That  at  the  beginning  of  the  voyage  copies  in  Span- 
ish and  Portuguese  of  Section  6  of  the  Passenger  Act 
Avere  posted  in  all  the  companionways  and  in  various 
parts  of  the  vessel ;  that  some  were  torn  down  during 
the  voyage  but  were  again  posted  two  weeks  before 
the  arrival  of  the  vessel ; 
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That  tlie  confusion  in  tlie  manifest  resulted  from 
the  shifting  of  the  passengers  after  the  riot. 

The  affidavit  of  the  first  officer  and  of  the  ship's 
doctor  confirmed  the  statements  of  the  master  in  all 
respects. 

The  affidavit  of  John  Hopkins  Pugh,  the  ship's  doc- 
tor, showed  his  education  and  training  and  wide  ex- 
perience as  ship's  doctor  on  various  immigrant  ships. 
Affiant  declares  that  he  directly  superintended  all  of 
the  sanitation  and  sanitary  measures  on  board  the 
Orteric  and  the  medical  attention  of  all  patients 
aboard ;  that  under  his  direction  all  compartments 
and  decks  were  swept  not  less  than  twice  daily  and 
were  also  disinfected  with  a  dry  powder;  that  he 
would  not  permit  the  washing  of  compartments  occu- 
pied by  passengers  because,  according  to  his  opinion 
and  the  experience  of  medical  men  in  such  circum- 
stances, the  dampness  which  necessarily  results,  has 
been  proved  to  be  highly  detrimental  to  the  health  of 
the  passengers ;  that  the  sleeping  compartments  were 
scraped  and  swept  every  day.  The  doctor  also  states 
that  the  litter  found  aboard  at  Honolulu  was  the  re- 
sult of  food  and  rubbish  and  the  contents  of  mat- 
tresses being  thrown  about  the  deck  by  the  passen- 
gers in  their  haste  to  land ;  that  the  mortality  among 
the  children  was  largely  due  to  the  concealment  by 
the  parents  of  the  ailments  of  their  children.  He 
also  supports  the  statement  of  the  master  concern- 
ing the  milk  supply  and  the  hospital  equipment.  Fur- 
ther, he  states  that  the  water  for  bathing  was  unlim- 


ited  and  that  the  usual  accommodations  for  washing 
existed. 

The  affidavit  of  Edith  Hyde,  one  of  the  nurses 
aboard  the  Orteric,  contains  in  substance  the  asser- 
tions made  by  the  master  concerning  the  hospitals, 
the  supply  of  milk  to  mothers  and  to  infants  and  the 
riot  between  Portuguese  and  Spanish  passengers. 

The  Collector  of  Customs  forwarded  these  affida- 
vits and  the  copies  of  the  posted  notices  to  the  Sec- 
retary of  Commerce  and  Labor  and  also,  in  addition 
to  the  bond  and  cablegram  referred  to  above,  a  report 
of  the  inspectors  of  the  vessel,  a  copy  of  a  letter  from 
the  Portuguese  Consul,  addressed  to  the  Governor  of 
Hawaii,  containing  a  discussion  of  the  deaths  among 
the  children  aboard  the  Orteric  and  the  lack  of  sani- 
tary precautions  aboard  said  vessel,  several  letters 
between  the  Collector  and  the  District  Attorney,  an 
extract  from  a  purported  report  of  the.  Grand  Jury 
relative  to  the  S.  S.  Orteric,  which  extract  states  in 
substance  that  it,  the  Grand  Jury,  was  requested  by 
the  Collector  of  Customs  and  the  United  States  Dis- 
trict Attorney  to  make  a  report  relative  to  condi- 
tions on  board  the  Orteric  in  order  that  the  proper 
department  at  Washington,  in  inflicting  the  fines  and 
penalties,  if  any  should  be  inflicted,  should  have  the 
benefit  of  the  Grand  Jury's  investigation.  The  re- 
port discusses  the  alleged  violation  of  the  Passenger 
Act  relating  to  the  segregation  of  the  sexes ;  it  also 
stated  that  the  law  relative  to  ventilation  was  not 
complied  with,  that  the  hospials  were  unfit  for  the 
purposes  for  which  they  were  provided,  that  the  pro- 
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visions  of  the  act  relating  to  cleanliness  had  been 
violated  in  a  manner  which  could  not  be  too  strongly 
condemned,  and  the  opinion  concludes  with  the  state- 
ment that,  on  the  whole,  v/ith  the  evidence  before  it, 
the  Grand  Jury  would  probably  have  returned  an  in- 
dictment had  it  not  been  for  the  action  of  the  owners 
in  submitting  the  fact  to  the  Department  of  Com- 
merce and  Labor  for  its  determination.  In  addition 
to  the  above  mentioned  document  several  letters  from 
Holmes,  Stanley  and  Olson,  attorneys  for  the  master 
of  the  Orteric,  dealing  with  the  presentation  of  the 
facts  to  the  department,  and  several  letters  from 
Messrs.  Baker,  Sheehy  and  Hogan,  a  Washington 
firm  of  attorneys,  to  the  Secretary  of  Commerce  and 
Labor,  Avere  before  the  secretary. 

On  December  4, 1911,  the  Acting  Secretary  of  Com- 
merce and  Labor  sent  a  letter  to  the  Collector  of  Cus- 
toms in  Honolulu,  reviewing  the  report  of  the  Grand 
Jury,  and  stated  that  ^^in  the  opinion  of  the  depart- 
ment, penalties  aggregating  $79G0.00  were  incurred 
in  this  case  for  violation  of  the  sections  enu- 
merated and  it  declines  to  interfere  in  behalf  of  the 
offenders." 

Thereupon  suit  was  instituted  upon  the  bond,  the 
complaint  reciting  the  execution  of  the  bond,  the  con- 
dition of  the  bond  and 


^^that  thereafter  *  *  -'^  the  Department  of  Com- 
merce and  Labor,  through  the  secretary  thereof,  did 
determine  that  the  said  James  F.  Findlay  was  liable 
to  the  United  States  of  America  on  account  of  cer- 
tain penalties     *     *     *    and  did  on  the  4th  day  of 


December,  A.  D.  1911,  determine  that  said  liability, 
on  account  of  said  violation,  did  amount  to  the  sum 
of  $7960.00'' ; 

And  that  notice  of  the  determination  was  given  to  the 
defendants  and  demand  for  payment  made  upon 
them,  but  that  they  refused  to  pay  the  same. 

The  court  decided  "that  the  bond  could  not  be  sus- 
tained on  its  face"  (page  28),  but  after  the  case  was 
reopened  and  additional  evidence  consisting  of  the 
Grand  Jury's  report,  the  letters,  etc.,  above  referred 
to,  had  been  introduced,  the  court  found  that  the  bond 
did  not  contemplate  an  arbitration  of  any  contro- 
versy ; 

"That  the  parties  did  not  intend  a  submission  of 
facts  with  the  object  of  a  determination  of  the  mas- 
ter's guilt  or  innocence  of  the  law's  violation — an 
arbitration — but  that  the  parties  had  in  view  a  sub- 
mission of  facts  with  the  object  of  a  remission  of  the 
penalties  to  which  the  actual  violation  of  the  law  had 
made  the  master  confessedly  liable"  (page  31). 

After  the  court  had  made  its  findings  and  before 
the  entry  of  judgment,  a  motion  in  arrest  of  judgment 
going  to  the  sufficiency  of  the  declaration  was  made. 
The  overruling  of  this  motion  is  assigned  as  error. 

On  June  17,  1913,  the  court  gave  judgment  for  the 
plaintiff  for  the  sum  of  $7960.00  penalties,  and  in- 
terest thereon  from  the  date  of  the  secretary's  no- 
tice, and  costs,  a  total  of  $8960.30.  The  entry  of 
this  judgment  was  duly  excepted  to  and  is  urged  as 
error. 
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ERROKS  RELIED  UPON. 

Upon  the  trial,  the  i)laintiffs  in  error  objected  to 
the  introduction  of  the  above-mentioned  evidence 
consisting  of  the  extract  from  the  Grand  Jury's  re- 
port, the  copy  of  the  report  of  the  inspectors  from 
the  collector's  office,  and  the  various  letters  dealing 
with  the  sanitary  condition  of  the  Orteric,  on  the 
grounds  that  such  letters,  reports,  etc.,  were  hearsay 
and  represented  in  many  cases  the  opinion  of  the 
declarants  as  to  the  guilt  of  the  accused,  and  were 
in  no  way  binding  on  the  defendants,  plaintiffs  in 
error.  The  objections  were  overruled  and  exceptions 
duly  noted.  The  admission  of  this  evidence  is  now 
urged  as  grounds  for  a  reversal  of  the  judgment. 

ERRORS  I  TO  XI  Inclusive  (pp.  53-59). 

The  trial  court,  in  its  decision,  found  that  there 
had  been  a  submission  to  the  Secretary  of  Com- 
merce and  Labor  for  the  purpose  of  obtaining  remis- 
sion of  penalties  which  the  master  of  the  Orteric  had 
admittedly  incurred.  This  finding  is  claimed  to  be 
erroneous. 

ERRORS  XII,  XIII,  XVI  and  XVII  (pp.  59- 
GO). 

The  trial  court  found  that  the  bond  sued  upon  Avas 
not  a  contract  to  submit  to  the  Secretary  of  Com- 
merce and  Labor  the  question  of  whether  or  not  any 
liability  had  been  incurred  by  the  master  and  vessel 
and  the  extent  of  such  liability,  if  any.  This  find- 
ing is  claimed  to  be  erroneous. 
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ERROE  XVIII  (p.  60). 
The  trial  court  found  that  the  vessel  and  its  mas- 
ter were  estopped  to  deny  that  an  application  had 
been  made  to  the  Secretary  of  Commerce  and  Labor 
for  the  remission  of  penalties  incurred.  This  find- 
ing is  claimed  to  be  erroneous. 

ERROR  XIV  (p.  14). 
Upon  motion  in  arrest  of  judgment  made  by  the 
plaintiffs  in  error  in  the  court  below,  the  trial  court 
held  that  the  complaint  stated  a  sufficient  cause  of 
action.     This  ruling  is  claimed  to  be  erroneous. 

ERRORS  XXI  and  XXII  (p.  60). 
The  trial  court  admitted  the  evidence  heretofore 
referred  to  over  the  objections  of  the  plaintiffs  in 
error,  on  the  ground  that  the  bond  sued  upon  was  am- 
biguous and  required  explanation.  It  is  claimed  by 
the  plaintiffs  in  error  that  the  bond  is  unambiguous 
and  therefore  that  this  ruling  was  erroneous. 

ERROR  XXIV  (p.  61). 
It  is  contended  by  the  plaintiffs  in  error  that  the 
trial  court  erred  in  finding  in  favor  of  the  defendant 
in  error  and  in  entering  judgment  for  the  defendant 
in  error  against  the  plaintiffs  in  error. 

ERRORS  XXIII,  XXIV  and  XXV  (pp.  60-61). 

ARGUMENT. 

The  defendants  plaintiffs  in  error  contended  below, 
and  now  contend,  that  the  bond  was  not  binding  be- 
cause : 

I.  Xo  authority  is  granted  to  the  Collector  of 
Customs  whereby  he  can  legally  impose  fines  and 
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penalties  for  alleged  violation  of  the  Passenger  Act 
of  1882. 

II.  That  any  attempt  to  withhold  the  issuance  of 
clearance  papers  till  such  alleged  fines  or  penalties 
were  paid  or  secured  was  illegal  and  ultra  vires. 

III.  That  a  bond  given  on  the  certainty  that 
clearance  papers  would  not  be  issued  otherwise,  is 
given  involuntarily  under  duress  and  is  without  con- 
sideration. 

IV.  That  the  Secretary  of  Commerce  and  Labor 
cannot  legally  determine  the  amount  of  fines  and 
penalties  incurred  by  the  master. 

V.  That  the  Secretary  has  not  judicially  deter- 
mined the  amount  of  such  fines  and  penalties. 

VI.  That  the  so-called  decision  of  the  Secretary 
of  Commerce  and  Labor  cannot  be  binding  as  an  ar- 
bitration, or  award  or  a  compromise  of  a  disputed 
claim  since  the  Collector  of  Customs  had  no  author- 
ity to  enter  into  a  submission  on  behalf  of  the  govern- 
ment. 

That  no  authority  is  granted  to  the  Collector  of 
Customs  or  to  the  Department  of  Commerce  and 
Labor  to  determine  the  amount  of  fines  and  penal- 
ties incurred  by  alleged  violations  of  the  Passenger 
Act  of  1882,  as  amended,  is  obvious.  An  examina- 
tion of  the  statute  shows  that  the  various  sections 
provide  for  fines,  penalties  and,  in  some  cases,  im- 
prisonment. Though  the  penalties  and  fines  may  be 
recovered  in  a  civil  proceeding,  to  wit :  in  an  action 
of  debt,  they  are  penal  in  nature.  The  recovery  in 
an  action  of  debt  is  based  upon  the  old  contract 
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theory  of  the  formation  of  the  state  and  its  govern- 
ment, upon  the  theory  that  the  individuals  contracted 
to  submit  to  the  penalties  that  might  be  imposed  by 
the  state.  The  result  of  this  implied  contract  was 
that  upon  the  imposition  of  the  penalty  by  the  state, 
a  debt  arose.  The  action  is  penal  in  its  nature 
rather  than  civil;  that  is,  it  is  the  imposition  of  a 
penalty  rather  than  a  recovery  of  damages.  A  pen- 
alty or  fine,  the  name  it  is  called  by,  is  immaterial ; 
the  object  is  penal — punishment  rather  than 
damages. 

Though  it  might  be 
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within  the  competency  of  Congress  to  provide  for 
the  imposition  of  penalties  by  an  executive  officer, 
and  the  enforcement  is  not  necessarily  governed  by 
rules  concerning  the  prosecution  of  criminal  of- 
fenses" 

as  decided  by  the  case  of  Oceanic  Steamship  Com- 
pany vs,  Stranahan^  214  U.  S.  321,  in  the  absence  of 
any  such  provision  by  Congress  and  in  the  presence 
of  a  general  provision  for  recovering  penalties,  the 
general  method  must  be  employed,  which  is  by  suit. 
It  might  be  legal  for  Congress  to  give  the  power  to 
the  Collector  of  Customs  or  to  the  Secretary  of  Com- 
merce and  Labor  or  to  both  of  them,  to  impose  and 
collect  the  penalties  provided  in  the  Act,  yet  this  Act 
gives  them  no  such  authority  and  we  contend  that  no 
penalty  can  be  imposed  until  there  has  been  a  ju- 
dicial determination  of  liability  either  in  a  criminal 
or  civil  proceeding.  When  fines  and  penalties  are 
provided  for  in  some  case  having  a  wide  range  be- 
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tween  the  maximum  and  minimum  penalties  and  no 
method  or  machinery  is  especially  provided  for  their 
determination,  imposition  and  collection  except  Sec- 
tion 13,  which  says : 

"a  vessel  shall  be  liable  and  may  be  libelled  there- 
for in  any  Circuit  or  District  Court'' 

it  cannot  be  urged  that  the  Collector  of  Customs  or 
the  Secretary  of  Commerce  and  Labor  can  determine 
the  liability  and  the  amount  of  such  fines  and  refuse 
to  issue  clearance  till  this  amount  is  paid  or  secured 
by  a  contract  entered  into  to  pay  such  amounts  as 
the  Secretary,  revievring  the  evidence,  may  deter- 
mine. Oceanic  Steamship  Company  vs.  Stranahan^ 
supra,  is  to  the  effect  that : 

^^Money  paid  to  a  Collector  on  the  certainty  that 
clearance  papers  will  not  be  issued,  is  paid  invol- 
untarily and  if  unlaAvfully  exacted  can  be  recov- 
ered." 

As  pointed  out  in  the  decision  of  the  trial  court,  if 
the  Collector  of  Customs  or  the  Secretary  of  Com- 
merce and  Labor  cannot  determine  and  enforce  the 
collection  of  the  amount  of  penalties,  exacting  a  bond 
cannot  give  them  this  authority.  He  cannot  do  in- 
directly what  he  cannot  do  directly.  If  he  could  do 
so,  under  this  reasoning,  the  judicial  power  could  be 
transferred  by  the  executive  officials  to  themselves 
by  merely  exacting  a  bond  whereby  the  accused 
agrees  to  pay  such  penalties  as  they  might  deter- 
mine. Whether  the  penalties  can  be  recovered  in 
debt  or  in  a   proceeding,   after   an   indictment,   or 
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Avhetlier  they  can  be  determined  in  an  action  in  ad- 
miralty by  a  proceeding  against  the  vessel,  most 
clearly  there  is  no  provision  whereby  the  Collector 
or  the  Secretary  of  Commerce  and  Labor  can  impose 
or  collect  them.  Where  no  form  of  recovery  of  the 
penalties  is  provided,  the  recovery  mnst  be  in  the 
District  Court  in  action  of  debt,  and  further  in  the 
action,  the  master  is  entitled  to  a  Jury  trial,  under 
the  seventh  amendment  of  the  Constitution,  though 
there  might  be  a  proceeding  in  admiralty  against  the 
vessel  and  the  liability  be  the  same. 

The  Queen,  4  Ben.  237,  Federal  Case  No.  16107. 
We  think  it  does  not  need  much  argument  to  show 
that  there  has  never  been  a  legal  determination  of 
liability  of  the  master  or  sureties  in  this  case.  The 
notice  of  the  Collector  of  Customs  that  the  master 
had  incurred  such  penalties  was  not  such  a  determi- 
nation since  the  Collector  of  Customs  had  no  au- 
thority to  impose  or  determine  the  amount  of  ]3enal- 
ties,  if  any  had  been  incurred.  Nor  was  the  decision 
of  the  Acting  Secretary  of  Commerce  and  Labor  to 
the  effect  that: 

"In  the  opinion  of  the  Department,  penalties  ag- 
gregating $7960.00  had  been  incurred  in  this  case 
and  that  it  declined  to  intervene  in  behalf  of  the  of- 
fenders" 

a  determination  of  liability  unless  the  bond  gave  the 
Secretary  the  power  to  determine  the  amount  of  the 
defendants'  liability.  If  the  bond  did  give  the  Sec- 
retary this  authority,  it  could  only  be  on  the  ground 
that  the  matter  in  controversy  had  been  submitted 
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on  behalf  of  tlie  government  and  on  behalf  of  the  de- 
fendant and  an  award  or  compromise  made  pursuant 
to  such  submission.  As  pointed  out  in  several  cases 
cited  in  the  decision  of  the  trial  judge  (an  especially 
good  one  is  the  case  of  U,  S.  vs,  Ames,  1  Wood  and 
M.  76),  no  officer  of  the  United  States  has  authority 
to  enter  into  a  submission  on  behalf  of  the  govern- 
ment. In  that  case  when  the  defendant  in  an  action 
for  overflowing  land  belonging  to  the  United  States 
pleaded  a  submission  of  the  matter  in  controversy 
by  the  District  Attorney  on  behalf  of  the  govern- 
ment and  an  award  pursuant  thereto,  the  court  held 
the  award  not  binding  on  the  United  States. 

"The  objection  to  the  validity  of  the  award  is  in 
my  view  decisive  that  there  is  a  want  of  authority 
in  an  officer  of  the  United  States  to  enter  into  a  sub- 
mission in  their  behalf  which  shall  be  binding.  All 
judicial  power  is  by  the  Constitution  vested  in  the 
Supreme  Court  and  such  inferior  courts  as  Congress 
may  from  time  to  time  ordain  and  establish.  Const., 
Art.  3-1.  No  department  or  officer  has  a  right  to 
vest  any  of  it  elsewhere ;  and  it  has  been  questioned 
even  if  Congress  can  vest  it  in  any  tribunal  not  organ- 
ized by  itself.  (1  Wheat,  304,  330,  336,  and  author- 
ities cited  in  the  case  of  the  British  prisoners.  1 
Wood,  and  Minot  70. )  It  is  our  duty  to  take  notice 
that  no  Act  of  Congress  has  granted  any  authority  to 
any  arbitrators  in  cases  like  this ;  and  hence  though 
the  former  District  Attorney  speaks  in  the  aAvard 
as  if  authorized  to  submit  this  case,  he  doubtless 
means  that  he  was  ^authorized  'by  the  solicitor  of  the 
treasury  or  war  department  to  do  so  and  not  by  any 
special  law.  As  we  are  bound  to  know  that  neither 
he  nor  they  were  authorized  by  any  laAV  for  that  pur- 
pose, it  follows  that  any  arrangement  by  the  so- 
licitor of  the  treasury  or  by  the  war  department  or 
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by  the  District  Attorney  to  refer  such  a  claim  is  not 
binding.  ( U,  S.  vs.  Nicell,  Paine  G46. )  Such  submis- 
sions and  awards  are  sometimes  useful,  as  they  may 
be  afterwards  accepted  and  voluntarily  enforced  by 
the  proper  authorities  as  a  guide  as  to  what  is  sup- 
posed to  be  nearly  right  and  safe;  but  I  can  see  no 
legal  ground  on  which  their  execution  can  be  com- 
pelled by  a  court  of  laAv.  The  case  of  the  disputed 
title  to  the  pea  patch  in  the  Delaware  Bay,  is  fa- 
miliar to  many  of  us,  where  a  most  inconvenient 
delay  has  occurred,  in  authorizing  a  reference  of  the 
dispute  by  a  special  Act  of  Congress,  it  being  con- 
ceded that  no  authority  already  existed  for  making 
such  a  reference." 

U.  S.  vs,  AmeSy  supra. 

It  is  elementary  that  if  parties  enter  into  a  sub- 
mission concerning  a  subject  matter  over  which  one 
of  the  parties  had  no  authority  an  award  is  a  nullity. 
Wyat  vs,  Benner,  23  Barb.  327. 

An  award  to  be  good  must  be  mutual  in  the  sense 
that  it  will  be  a  discharge  of  all  future  claim  by  the 
party  in  whose  favor  the  award  is  made. 
Pinion  vs.  Delavan^  1  Caines  304. 

An  arbitration  and  award  that  include  one  party 
only  is  an  anomaly  in  the  law. 

Gordon  vs.  U.  S.,  7  Wall.  188. 

We  think  it  is  clear  that  Collector  of  Customs  or 
the  Secretary  of  Commerce  and  Labor  had  no  au- 
thority to  collect  any  fines  or  penalties  that  the  mas- 
ter may  have  rendered  himself  liable  to ;  no  more  so 
than  they  could  determine  the  term  of  imprisonment 
that  he  may  have  rendered  himself  liable  to.  They 
could  not  by  receiving  a  cash  payment,  compromise 
the  claim  whether  the  amount  was  arrived  at  by  way 


18 

of  an  award  of  an  arbitrator  or  the  amount  was  ar- 
rived at  by  way  of  compromise  between  tbe  parties. 
Can  the  Collector,  not  being  able  to  compromise  or 
submit  the  question  directly,  do  the  same  thing  by 
means  of  a  bond? 

This  cannot  be  considered  a  compromise  of  a  dis- 
puted claim.  It  is  now  provided  by  statute  that 
upon  a  report  by  the  District  Attorney  or  any  special 
attorney  or  agent  having  charge  of  any  claim  in 
favor  of  the  United  States  showing  in  detail  the  con- 
dition of  such  claim  and  the  terms  upon  which  it  can 
be  compromised  and  recommending  that  it  be  com- 
promised upon  the  terms  so  offered  and  upon  the  rec- 
ommendation of  the  solicitor  of  the  treasury,  the  sec- 
retary of  the  treasury  is  authorized  to  compromise 
such  claim  accordingly.  This  statute,  however,  must 
be  complied  with  before  any  compromise  can  be  re- 
garded as  legal.  Thus  in  U,  S,  vs,  George,  6  Blatchf . 
406,  Fed.  Case  15,198,  where  the  terms  agreed  upon 
by  the  secretary  were  never  reported  or  recom- 
mended by  the  District  Attorney,  the  action  of  the 
secretary  was  held  of  no  effect  as  a  legal  compro- 
mise. See  also  Grey  Jacket,  5  Wall.  369.  Clearly 
the  collector  of  Customs  is  an  official  to  collect  infor- 
mation concerning  vessels  and  not  one  to  impose  such 
fines  and  penalties.  Harmon,  in  21  Op.  Atty.  Gen. 
361,  holds  that  the  comptroller  is  not  a  special  at- 
torney or  agent  that  can  recommend  a  compromise ; 
he  ^^does  not  have  charge  in  the  same  sense  that  a 
district  or  special  attorney  or  agent  has,  viz.,  for  the 
express  purpose  of  directly  enforcing  them." 
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The  trial  court,  recognizing  tlie  soundness  of  the 
contention  that  there  could  be  no  "submission  of  fact 
with  the  object  of  the  determination  of  the  master's 
guilt  or  innocence  of  the  law's  violation,"  in  a  la- 
bored conclusion  stated  that  the  parties  did  not  have 
in  mind  what  the  bond  stated,  that  is,  a  determina- 
tion of  the  alleged  violations  and  what  the  declara- 
tion stated,  to-wit,  that  the  Department  of  Commerce 
and  Labor  did  determine  that  the  master  was  liable 
on  account  of  certain  penalties,  but  that  the  parties 
had  in  view  "a  submission  of  fact  with  the  object  of 
a  remission  of  the  penalties  to  which  the  actual  vio- 
lation of  the  law  had  made  the  master  confessedly 
liable." 

Three  objections,  each  equally  decisive,  can  be 
made  to  this  finding.  The  first  is,  that  all  the  evi- 
dence, the  wording  of  the  bond  and  the  complaint  it- 
self show  that  there  was  an  attempt  and  an  intent  to 
submit  the  question  of  liability  for  "alleged"  viola- 
tions of  the  law  to  the  determination  of  the  Secretary 
of  Commerce  and  Labor ;  the  second,  there  is  no  evi- 
dence showing  that  the  master  ever  admitted  his 
guilt  or  violation  of  the  law  to  the  extent  found  or 
to  any  extent,  but  on  the  contrary  strenuously  denied 
the  same  and  submitted  evidence  to  sustain  his  claim 
of  innocence ;  the  third  is  that  even  though  the  mas- 
ter admitted  his  violation  of  the  law  and  applied  for 
the  remission  of  the  penalties,  still  this  would  give  no 
authority  to  the  Secretary  to  determine  the  amount 
of  the  penalties,  but  upon  the  Secretary's  "refusal  to 
interfere,"  the  master's  guilt  and  the  extent  of  his 
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punisliinent  would  liave  to  be  determined  in  a  court 
of  law  in  wMcli  his  admissions  might  be  evidence. 
Admitting  for  tbe  sake  of  argument  that  the  Secre- 
tary of  Commerce  and  Labor,  having  power  to  remit 
penalties,  may  ^^in  order  to  prevent  the  wrong-doers 
playing  fast  and  loose  with  him  exact  a  bond  as  an 
assurance  of  good  faith  and  to  secure  in  case  of 
denial  of  remission  full  satisfaction  of  the  penalty 
incurred  by  him/'  yet  he  could  not  exact  a  bond  giv- 
ing himself  the  power  to  determine  the  amount  of 
this  penalty  in  case  he  refused  a  remission.  It 
might  well  be  that  the  Secretary  would  have  power 
to  exact  a  bond  whereby  the  accused  would  be  bound 
to  pay  such  penalties  as  might  be  found  in  a  proper 
tribunal  to  have  been  incurred  in  case  the  Secretary 
refused  remission,  but  the  penalties  incurred  and 
the  amount  of  liability  therefor  could  only  be  deter- 
mined by  a  court.  This  phase  of  the  question  will 
appear  more  clearly  under  the  discussion  of  "com- 
mon law  bond." 

It  is  impossible  to  see  how  the  court  found  that 
there  was  an  admission  of  guilt  in  the  present  case, 
a  fundamental  premise  to  the  court's  decision.  Tak- 
ing all  the  so-called  evidence  (the  admissibility  of 
much  of  this  will  be  discussed  hereafter),  there  is  no 
showing  that  the  master  admitted  his  guilt,  but  on 
the  contrary  the  affidavit  of  the  master  and  the  offi- 
cers tended  to  show,  at  least  attempted  to  show,  that 
the  law  had  not  been  violated.  For  example,  in  his 
affidavit  the  master  claimed  that  the  construction  of 
the  closets  complied  with  the  law ;  that  the  construe- 
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tion  of  the  hospital,  its  ventilation,  etc.,  complied 
with  the  law;  that  the  food  and  milk  supply  was 
ample  and  complied  with  the  law ;  that  the  ship  was 
kept  in  a  sanitary  condition,  being  swept  twice  a 
day,  and  that  all  sleeping  compartments  were  swept 
and  scraped  CA^ery  day  and  disinfected  with  dry  pow- 
der; that  the  sleeping  compartments  were  not 
washed  because  the  doctor  ordered  the  dry  cleaning ; 
that  the  large  number  of  deaths  among  the  infants 
was  largely  due  to  the  concealment  of  the  children's 
ailments  by  their  mothers  and  not  to  conditions  on 
board  the  vessel.  Further,  the  evidence  submitted 
by  the  master  regarding  alleged  violations  of  Sec- 
tions 6  and  7  of  the  Passenger  Act  shows  that  no- 
tices were  posted  but  some  of  them  were  torn  down 
by  the  passengers  and  that  they  v»^ere  again  posted. 
If  there  was  no  negligence  on  the  part  of  the  master 
in  keeping  the  notices  posted,  there  would  be  no  lia- 
bility under  this  section.  Certainly  the  evidence  of 
the  master  tended  to  show  that  he  had  exercised  due 
diligence  in  this  matter.  He  further  claimed  that 
the  removal  of  the  male  Portuguese  passengers  from 
the  compartment  set  aside  for  single  males  was  ren- 
dered necessary  for  the  purpose  of  preventing  blood- 
shed and  saving  life.  This  claim  was  not  in  mitiga- 
tion of  the  offence,  but  was  by  way  of  defense,  and 
certainly  the  master  thought  that  the  provision  re- 
quiring the  separation  of  sexes  was  not  an  absolute 
one,  but  that  the  necessity  of  saving  life  would  be  a 
defense. 

Thus  in  the  case  of  Charles  Nelson,  149  Fed.  846, 
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wliicli  liokls  that  a  steamship  Avhich  left  San  Fran- 
cisco a  few  days  after  the  earthquake  was  not  sub- 
ject to  the  penalty  prescribed  by  the  Revised  Stat- 
utes, Section  4465,  for  carrying  more  steerage  pas- 
sengers than  the  number  allotted  by  her  inspection 
certificate,  and  was  not  liable  to  the  passengers  in 
damages  for  the  inconvenience  of  the  overcrowding 
and  the  shortage  of  vrater  where  the  excess  was  due 
to  the  confusion  caused  by  the  destruction  of  the 
city  and  the  shortage  of  water  Avas  due  to  the  com- 
pany's inability  to  procure  water  or  sufficient  coal 
for  its  condenser  in  San  Francisco  and  the  bad 
weather  which  prolonged  the  voyage. 

See  also  the  Geneva  26  Fed.  647,  which  decides 
that  where  the  excess  of  passengers  is  due  to  in- 
truders, there  is  no  liability  for  violating  this  sec- 
tion.    See  also  Beck  vs.  Johnson^  169  Fed.  154. 

Other  evidence  in  the  case,  such  as  a  letter  from 
Davies  &  Company,  which  as  a  statement  of  the 
ship's  agent  might  be  considered  admissible,  shows 
clearly  that  the  Secretary  of  Commerce  and  Labor 
was  to  determine  the  question  of  alleged  violations. 

EXHIBIT  YII,  pp.  118-119. 

The  contention  Avas  made  in  the  court  beloAv  that 
'^even  though  the  Secretary  of  Commerce  and  Labor 
should  not  have  the  right  under  the  law  to  determine 
the  liability  of  the  vessel,  yet  there  is  no  principle  of 
law  which  would  j^revent  the  parties  from  agreeing 
to  be  bound  by  his  decision  relative  thereto.  A  de- 
cision of  a  private  i)erson  on  a  disputed  fact  between 
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two  other  individuals  has  no  effect  whatever  as  to 
these  individuals  when  given  without  their  consent 
or  without  any  law  authorizing  such  a  decision.  Such 
a  decision,  however,  becomes  binding  when  the  two 
individuals  have  agreed  that  it  shall  be  binding.'' 

The  court  in  its  decision,  after  denying  the  va- 
liditv  of  the  bond  as  a  common  law  bond,  then  turns 
about  and  decides  that  the  bond  is  good  as  a  com- 
mon law  bond;  that  is,  the  power  to  exact  it  is  an 
incident  of  the  Secretary's  power  to  remit.  This  calls 
for  some  consideration  of  the  principles  governing  so- 
called  common  law  bonds.  There  are  many  decisions 
regarding  the  liability  of  obligors  on  bonds  to  the  gov- 
ernment where  the  bond  does  not  conform  to  the 
statute  or  is  not  expressly  provided  for  by  statute.  A 
brief  discussion  of  the  cases  most  favorable  to  the 
view  of  the  government  will  suffice. 

The  two  leading  cases  which  are  cited  in  all  sub- 
sequent cases  are  United  States  vs,  Tingey,  5  Pet.  115, 
and  United  States  vs.  Bradley^  10  Pet.  358.  While 
the  actual  decision  in  United  States  vs,  Tingey  is  to 
the  effect  that  a  bond  with  a  consideration  different 
from  that  prescribed  by  law  required  by  the  Secre- 
tary of  the  Navy  of  a  purser  in  the  navy  as  a  condi- 
tion of  his  holding  his  office  was  extorted  under  color 
of  office  and  was  invalid,  the  oft-quoted  dictum  is  to 
the  effect  that  the  United  States,  being  a  body  politic, 
as  an  incident  to  their  general  right  of  sovereignty 
have  a  capacity  to  enter  into  contracts  and  take 
bonds  in  cases  within  the  sphere  of  their  constitu- 
tional powers :    through  the  instrumentality  of  the 
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proper  department  to  wMcli  those  powers  are  con- 
fined and  approbate  to  the  just  exercise  of  those  pow- 
ers, although  the  making  of  such  contracts  have  not 
been  prescribed  by  any  legislative  act.  The  court 
laid  this  down  as  a  general  principle  only,  without 
(as  it  was  then  said)  attempting  to  enumerate  the 
limitations  and  exceptions  which  may  arise  from  the 
disbursements  of  powers  in  our  government;  and 
from  the  operation  of  other  provisions  in  our  Consti- 
tution and  laws. 

The  court  further  stated : 

^^We  hold  that  a  voluntary  bond  taken  by  authority 
of  the  proper  officers  of  the  treasury  department,  to 
whom  the  disbursement  of  public  moneys  is  intrusted 
to  secure  the  fidelity  in  official  duties  of  a  receiver,  or 
an  agent  for  the  disbursement  of  public  moneys,  is  a 
binding  contract  between  him  and  his  sureties  and 
the  United  States,  although  such  bond  may  not  be 
prescribed  or  required  by  any  positive  law.  The  right 
to  take  such  bond  is,  in  our  view,  an  incident  to  the 
duties  belonging  to  such  a  department.^^ 

United  States  vs,  Bradley  supra  cites  United 
States  vs,  Tingey  with  approval  and  states  that  the 
United  States  has  capacity  to  take  a  voluntary  bond 
in  cases  within  the  scope  of  the  powers  delegated  to 
the  general  government  by  the  Constitution,  through 
the  instrumentality  of  the  proper  functionaries  to 
whom  those  powers  are  confined. 

We  do  not  deny  the  capacity  of  the  United  States 
to  enter  into  contracts  and  take  bonds,  etc.,  through 
the  instrumentality  of  the  proper  department ;  we  do 
not  deny  the  capacity  of  the  principle,  but  the  au- 
thority of  the  agent.     It  is  elementary  that  an  agent 
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can  act  for  the  principle  only  witMn  the  scope  of  his 
employment.  This  is  especially  applicable  to  gov- 
ernmental officials.  The  two  cases  above  and  the 
cases  that  will  be  discussed  hereinafter  recognize 
this ;  that  a  contract  Avithin  the  scope  of  the  agent's 
employment  is  valid.  They  decide  that  "the  right  to 
take  such  bond  is  *  *  *  an  incident  to  the  duties 
belonging  to  such  a  department."  It  is  simply  a 
case  of  implied  authority  in  the  agent.  An  agent's 
authority  may  be  first  express;  second,  necessary; 
third,  customary ;  fourth,  apparent,  that  is,  a  prin- 
ciple has  held  hi  m  out  as  one  having  that  au- 
thority. Nos.  2  and  3  may  be  put  under  the  more 
inclusive  head  of  implied  authority.  There  can  be 
no  question  concerning  the  authority  expressly  given, 
and  where  the  doing  of  an  authorized  act  requires 
the  doing  of  something  else  the  authority  to  do  the 
second  act  is  always  implied,  and  customary  au- 
thority may  be  implied.  As  to  apparent  authority 
or  authority  by  estoppel,  that  results  from  a  situa- 
tion where  P,,  the  alleged  principal,  holds  out  A,  as 
agent,  and  T,,  a  third  person,  acts  upon  this  holding 
out ;  under  such  circumstances  P.  is  estopped  to  deny 
the  authority  of  A. 

The  cases  of  common  law  bonds  come  under  the 
implied  authority  of  an  agent.  It  is  not  necessary 
that  a  legislative  enactment  authorize  every  act  that 
an  agent  may  do.  By  giving  certain  authority  and 
creating  certain  duties,  other  authority  may  be  im- 
plied from  necessity  or  as  a  proper  incident  to  the 
express  authority. 
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United  States  vs,  Linn,  15  Pet.  290,  anotlier  case 
upon  common  law  bond,  holds  that  the  contract  or 
security  taken  was  within  the  implied  authority  of 
the  agent;  ^^It  is  the  duty  of  all  public  officers  in- 
trusted with  the  execution  of  powers  delegated  to 
them  to  pursue  the  directions  of  the  law.  But  to 
construe  all  such  laws  as  a  special  delegation  of  au- 
thority,  to  be  strictly  and  literally  pursued  *  *  * 
would  frequently  defeat  the  object  and  purpose  of 
the  law."  It  is  not  necessary  to  call  the  attention  of 
the  court  to  such  cases  as  Oshorn  vs.  Bank  of  the 
United  States,  where  the  court  said,  ^^It  is  not  un- 
usual for  a  legislative  act  to  involve  consequences  not 
expressed,"  or  to  McCollough  vs,  Maryland,  deal- 
ing with  the  doctrine  of  implied  powers. 

Postmaster  General  vs.  Early,  12  Wheat.  136,  de- 
cided by  Chief  Justice  Marshall,  is  another  good  il- 
lustration of  the  grounds  of  liability  in  the  so-called 
common  law  bond.  In  a  suit  upon  a  bond  given  by  a 
deputy  postmaster,  Marshall  clearly  shoAVS  that  it  is 
a  question  of  express  or  implied  authority: 

^^tlie  inquiry,  then,  is,  whether,  under  a  fair  construc- 
tion of  the  acts  of  congress,  the  Postmaster  General 
may  take  bonds  to  secure  the  payment  of  money  due, 
or  which  may  become  due  to  the  General  Post  Office. 
All  the  acts  relative  to  the  post  office  make  it  the 
duty  of  the  Postmaster  General  to  superintend,  to 
regulate  the  conduct  and  duties  of  his  deputies  and 
to  collect  the  moneys  received  by  them  for  the  general 
post  office.     May  not  these  powers  extend  to  the  tak- 
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ing  of  bonds  from  ihe  officer  who  is  to  perform  them? 
May  not  these  bonds  be  considered  as  means  proper 
to  be  used  in  the  collection  of  debts  and  in  securing 
them? 

"If  this  interpretation  of  the  words  should  be  too 
free  for  a  judicial  tribunal,  yet  if  the  legislature  has 
made  it ;  if  congress  has  explained  its  own  meaning 
too  unequivocally  to  be  mistaken,  the  courts  may  be 
justified  in  adopting  that  meaning,  etc."  (showing 
congress  in  describing  the  power  and  duty  of  the 
Postmaster  General,  understood  that  the  Postmaster 
General  had  this  power). 

It  is  needless  to  cite  other  cases ;  they  are  practi- 
cally all  cases  of  official  bonds  where  the  officer  re- 
ceives money  and  is  under  a  duty  to  pay  it  over ;  or 
where  a  superior  official  is  in  charge  of  and  respon- 
sible for  the  conduct  of  his  deputies,  and  as  an  inci- 
dent to  his  office  takes  bonds  from  his  deputies  for  the 
faithful  performance  of  their  duties. 

The  court  below  held  that  "the  power  to  accept  or 
require  such  an  undertaking  is  an  administrative 
power  fairly  and  reasonably  incident  to  the  power  to 
remit  or  refuse  to  remit  upon  consideration  of  facts 
presented  as  a  basis  for  desired  remission.''  In 
other  words,  held  that  the  bond  was  good  as  a  com- 
mon law  bond.  As  already  pointed  out,  there  is  no 
logical  or  necessary  connection  between  the  power  to 
remit  a  penalty  and  the  power  to  determine  or  im- 
pose a  penalty. 

As  an  example  showing  that  the  power  to  remit  a 
fine  does  not  give  the  holder  thereof  the  poAver  to 
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impose  a  fine,  see  Sherlock  vs.  United  States^  43  Ct. 
of  CI.  161.  The  Postmaster  General  lias  tlie  power 
under  certain  circumstances  to  remit  the  penalties 
incurred  by  postal  employees,  this  power  being  based 
upon  statute,  but  he  cannot  impose  a  fine  upon  them. 
In  the  case  of  Sherlock  vs.  United  States^  supra,  the 
court  says : 

"The  question  before  the  court  for  decision  is 
Avhether  the  statute  quoted  or  any  law  of  the  United 
States  authorizes  the  postmaster  general  to  impose 
fines  and  enforce  their  collection  as  was  done  in  this 
case?  This  court  is  reluctant  to  render  a  decision 
Vxdiich  will  interfere  with  the  established  discipline 
of  any  other  department  of  the  government,  but  when 
a  case  is  presented  to  us  we  are  compelled  to  decide 
the  law  as  we  believe  it  to  be  regardless  of  the  effect 
of  such  decision.  We  have  no  doubt  that  the  rule  of 
the  post  office  department  in  question  as  hitherto  has 
always  been  so  administered  as  to  be  a  great  benefit 
to  the  service,  but  that  is  always  true  of  arbitrary 
power  when  in  beneficent  hands ;  and  we  cannot  be- 
lieve that  Congress  ever  intended  to  place  any  such 
power  in  the  hands  of  the  head  of  any  of  the  depart- 
ments of  the  government." 

So  the  court  was  in  error  in  holding  that  the  power 
to  exact  such  a  bond  is  an  incident  to  the  poAver  to 
remit  penalties.  It  might  possibly  be  conceived  that 
the  power  to  exact  a  bond  whereby  the  accused  agreed 
to  pay  such  penalties  as  may  have  been  incurred 
could  be  considered  as  an  incident  of  the  power  to 
remit,  but  the  determination  of  the  penalty,  as  al- 
ready pointed  out,  is  a  judicial  question  and  one  that 
the  courts  alone  can  determine  under  the  provisions 
of  this  Act.    No  authority  to  make  such  a  determina- 
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tion  is  expressly  given  to  the  Secretary  and  none 
can  be  implied. 

Another  erroneous  conclusion  of  the  court  is  that 
the  application  for  remission  (if  such  there  be)  must 
necessarily  be  an  admission  of  guilt  which  binds  the 
master  after  the  Secretary's  refusal  to  admit.  Cer- 
tain cases  are  cited  by  the  court  for  the  proposition 
that  the  party  must  admit  his  wrong  in  pleading  for 
a  remission.  An  examination  of  the  cases  cited  by 
him  does  not  sustain  this  position.  The  case  of 
United  States  vs.  Morris,  10  Wheat.  246,  decides  that 
under  the  Act  of  March  3,  1797,  the  Secretary  of  the 
Treasury  has  authority  to  remit  a  forfeiture  under 
the  revenue  laws  at  any  time  before  or  after  sentence 
until  the  money  is  actually  paid  over  for  distribution ; 
such  remission  extends  to  the  shares  of  the  forfeiture 
to  which  the  officers  are  entitled.  The  whole  question 
was  whether  the  rights  of  the  officers  or  informers 
became  vested  upon  entry  of  judgment  so  that  the 
Secretary  could  not  remit  the  share  claimed  by  them. 

The  Princess  Orange,  19  Fed.  Cases,  1336,  Fed. 
Case  No.  11431,  in  passing  on  the  same  statute  held 
that  a  proceeding  for  the  remission  of  a  forfeiture 
cannot  be  maintained  until  the  forfeiture  has  pro- 
ceeded to  judgment,  the  court  basing  its  opinion  upon 
the  words  ^^shall  prefer  his  petition  to  the  judge  of 
the  district  in  which  such  fine  shall  have  accrued/^ 
such  words  not  including  a  contingent  liability.  The 
court  also  cites  United  States  vs,  Morris,  where  the 
judge  says  that  a  strict  construction  of  the  act  in 
question  would  forbid  any  application  for  remission 
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till  judgment  of  conviction  or  condemnation  had 
passed.  However,  taking  tlie  case  of  the  Princess 
Orange  according  to  the  trial  judge's  interpretation, 
it  would  not  mean  that  the  master  had  confessed  his 
guilt,  that  the  filing  of  a  petition  for  a  remission  is 
in  itself  an  admission,  but  that  the  court  would  not 
consider  an  application  for  a  remission  until  he  had 
confessed  it. 

^^The  petitioner,  if  he  applied  before  sentence 
of  condemnation,  must  equivocally  admit  the  act 
of  forfeiture  in  order  to  give  either  the  judge  or 
the  secretary  jurisdiction  of  the  matter.  This 
the  petition  now  before  you  fails  to  do.  It 
guardedly  states  ^that  the  jewels  in  the  posses- 
sion of  Polari  and  considered  as  his  property  was 
subjected  to  forfeiture  and  that  considered  as 
his  property  would  be  so  adjudged.'  This  if 
accompanied  by  no  restrictions  or  qualification 
would  be  an  exceedingly  faint  and  vague  admis- 
sion of  the  fact  of  forfeiture.  If  made  by  Po- 
lari himself  it  would  hardly  amount  to  such  a 
concession  of  the  facts  to  justify  a  sentence  of 
condemnation  in  court  or  afford  occasion  to  ask 
for  a  remission.  It  is  not  inconsistent  with  the 
entire  immunity  of  the  property.  When  made 
by  a  third  person,  who  denies  the  title  of  Polari, 
is  not  even  an  admission.  Clearly  it  was  not 
intended  to  be  an  admission  which  would  bind 
the  property  if  the  Secretary  of  the  Treasury  re- 
fused to  remit  this  supposed  forfeiture."  The 
Princess  Orange^  supra. 

In  the  Princess  Orange  case  the  court  held  that  no 
forfeiture  had  been  incurred  and  refused  to  take 
jurisdiction.  It  is  to  be  noticed  that  the  proceeding 
under  that  statute  was  a  legal  proceeding  in  a  court 
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of  law  where  the  petition  was  regarded  as  a  plead- 
ing and  this  pleading  showed  on  its  face  that  no  for- 
feiture had  been  incurred — quite  a  different  situa- 
tion from  the  present  case. 

We  do  not  think  it  can  be  seriously  contended  that 
because  an  accused  person  applies  for  a  remission 
of  an  ^'alleged"  penalty  he  thereby  admits  his  guilt; 
in  factj  most  of  the  applications  for  pardons  or  re- 
missions of  penalties  are  based  upon  the  fact  that  the 
accused  person  is  innocent  of  the  crime  charged  or 
was  unjustly  convicted.  As  a  matter  of  fact,  it  is 
stated  in  United  tSates  vs.  Morris^  supra,  "Many  de- 
fenses are  not  onlv  consistent  with  the  claim  for  re- 
mission,  but  furnish  in  themselves  the  best  ground 
for  extending  the  benefit  of  the  Act  to  the  party  de- 
fendant. He  who  supposes  his  case  not  to  come 
within  the  construction  of  the  law  *  *  *  cannot 
be  visited  with  moral  offence  either  in  the  act 
charged  or  the  defense  of  it,  yet  how  is  the  question 
of  right  ever  to  be  decided  unless  he  is  permitted  to 
try  the  question  before  a  court  of  laivl  In  such  a 
case  pertenacious  adherence  to  his  offense  cannot 
be  imputed  to  him  since  resisting  the  suit  on  the  one 
hand  while  he  sues  for  remission  on  the  other  amount 
to  no  more  than  this,  that  he  denies  having  violated 
the  latv :  hut  if  the  court  thinks  otherwise  he  then 
petitions  for  grace  on  the  ground  of  unaffected  mis- 
take: a  point  on  which,  of  course,  he  must  satisfy 
the  Secretary  before  he  can  obtain  a  remission." 

The  other  cases  cited  by  the  court  as  standing  for 
the  proposition  that  the  Collector  could  require  the 
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bond  in  question  are  merely  cases  dealing  with  com- 
mon laAV  bonds  or  implied  powers  of  government  of- 
ficials ;  for  example,  United  States  vs.  Garlinghouse^ 
Fed.  Case  No.  15189,  is  such  a  case.  Neilson  vs. 
Lagon,  12  How.  97,  is  a  case  with  a  dictum  concerning 
implied  powers  although  the  actual  decision  is  that 
land  conveyed  to  trustees  to  sell  to  pay  debts  due  the 
United  States  does  not  violate  the  Act  of  Congress 
^^that  no  land  shall  be  purchased  on  account  of  the 
United  States  except  under  a  law  authorizing  such 
purchase."  No  one  questions  the  right  of  the  gov- 
ernment to  take  bonds  through  the  proper  officials 
concerning  proper  subjects,  but  we  do  question  the 
right  of  an  executive  official  to  give  to  himself  judi- 
cial power  by  exacting  a  bond. 

The  case  of  Great  Falls  Co.  vs.  United  States^  16 
Ct.  CI.  160, 195,  cited  by  the  court  on  this  question  of 
implied  power,  is  an  interesting  case  dealing  with 
this  subject  of  arbitration.  In  that  case  the  Secre- 
tary of  War  had  authority  to  condemn  land  for  a 
certain  purpose  or  he  could  purchase  it.  The  land 
was  acquired  by  sale  at  a  fair  price  determined  by 
appraisers.  The  court  held  that  this  was  not  an 
arbitration  as  the  act  of  the  appraisers  was  subject 
to  the  ratification  of  the  parties  in  interest,  that  the 
Secretary  was  not  bound  by  the  prices  set  by  the  com- 
mission but  was  merely  seeking  counsel  from  compe- 
tent advisers  and  their  decision  had  only  moral  ef- 
fect. Clearly  in  a  case  of  that  kind,  if  the  owner  had 
refused  to  accept  the  finding  of  the  commission,  the 
government  could  not  have  brought  suit  to  enforce 
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the  award  (as  it  was  not  bound,  the  other  party 
would  not  be  bound),  but  it  would  have  been  neces- 
sary for  it  to  condemn  the  land  by  suit  or  make  terms 
with  the  owner.  So  in  the  present  case,  if  one  party 
refuses  to  accept  the  finding  of  the  arbitrator,  to  wit : 
the  Secretary  of  Commerce  and  Labor,  a  suit  cannot 
be  brought  upon  this  finding  of  the  Secretary,  but  it  is 
necessary  for  the  master's  liability  to  be  determined 
in  a  judicial  proceeding  against  him. 

There  can  be  no  hardship  or  injustice  in  holding 
that  the  Secretary  of  Commerce  and  Labor  in  taking 
the  present  bond  giving  himself  the  power  to  deter- 
mine the  penalties  for  alleged  violations  of  the  law 
exceeded  his  authority  and  that  such  determination 
was  not  legally  binding.  The  government  is  not 
barred  from  bringing  suit  against  the  vessel  or  the 
master  for  alleged  violations  of  the  law,  and  can  de- 
termine the  guilt  of  the  master  in  a  proper  proceed- 
ing. On  the  other  hand,  the  results  of  executive 
usurpation  of  the  functions  of  the  judiciary  are  far- 
reaching.  It  does  not  require  a  close  student  of  his- 
tory to  knov*^  that  the  life  of  most  constitutional  gov- 
ernments consists  of  the  gradual  growth  of  the  func- 
tions of  the  executive  department  till  executive  domi- 
nation results  in  the  destruction  of  legislative  and 
judicial  freedom — results  in  a  government  of  men 
rather  than  a  government  of  laivs.  The  court  below 
in  its  zeal  to  enforce  the  bond  seems  to  have  over- 
looked this  point.  We  need  only  call  to  the  attention 
of  this  court  one  of  its  own  decisions,  the  case  of 
United  States  vs.  Kauhoe,  147  Fed.  185,  to  show  that 
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this  court  lias  consistently  maintained  that  a  govern- 
ment official  can  act  only  within  the  scope  of  his  au- 
thority. 

The  overruling  of  the  motion  in  arrest  of  judg- 
ment is  urged  as  error.  An  examination  of  the 
complaint  discloses  that  the  suit  is  based  upon 
a  decision  of  the  Secretary  of  Commerce  and 
Labor  to  the  effect  that  the  master  had  incurred 
certain  penalties.  As  pointed  out  in  the  state- 
ment of  facts,  the  complaint  recites  the  execution 
of  the  bond,  the  condition  of  the  bond,  to  wit: 
that  the  principal  shall  pay  the  amount  which  the 
Department  of  Commerce  and  Labor  shall  upon  pres- 
entation of  the  facts  determine  that  the  said  prin- 
cipal is  liable  for  on  account  of  penalties  alleged  to 
have  been  incurred.  The  next  paragraph  of  the  com- 
plaint states  that  the  Department  of  Commerce  and 
Labor  did  determine  that  the  said  James  F.  Findlay 
Avas  liable  to  the  United  States  on  account  of  certain 
penalties  and  did  determine  that  the  liability  did 
amount  to  the  sum  of  $7960.00.  The  third  paragraph 
states  that  notice  of  this  determination  was  given  to 
the  plaintiffs  in  error  and  demand  made  upon  them. 
The  fourth  paragraph  states  that  the  amount  has  not 
been  paid  and  that  $79()0.00  was  due  from  the  plain- 
tiffs in  error.  The  complaint  contains  the  usual 
prayer  for  judgment.  A  copy  of  the  bond  is  attached 
to  the  complaint. 

This  bond  recites  that  whereas  the  Collector  of 
Customs  had  given  notice  to  the  master  that  he  had 
incurred  penalties  on  account  of  alleged  violations  of 
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the  Passenger  Act  and  that  whereas  the  Collector  of 
Customs  had  been  authorized  to  grant  clearance  upon 
being  furnished  a  penal  bond  for  $15,000.00. 

"to  insure  the  payment  of  such  penalties  for  such 
violations  aforesaid  as  shall  be  determined  by  the 
Department  of  Commerce  and  Labor  to  have  been  in- 
curred by  the  said  master" 

after  the  presentation  of  the  facts  by  the  master  and 
United  States  officials.  The  condition  of  the  bond 
was  that  the  plaintiffs  in  error  should  pay  the  amount 
that  the  Department  of  Commerce  and  Labor  should 
determine  that  the  principal  was  liable  for  on  account 
of  the  penalties  so  alleged  to  have  been  incurred. 

'To  pay  penalties  as  shall  be  determined  to  have 
been  incurred"  after  the  presentation  of  the  facts 
admits  of  no  other  construction  than  an  original  de- 
termination of  the  facts  of  the  "alleged"  violations 
of  the  laAv.  Further  discussion  of  this  point  is  un- 
necessary. As  a  matter  of  fact,  the  Collector's  own 
letter  (Exhibit  10,  pp.  123-124)  of  April  18,  1911,  to 
the  District  Attorney  shows  that  his  interpretation 
of  the  law  was  that  he  himself  should  determine  the 
amount  of  penalties  incurred  and  collect  the  same ;  as 
the  Collector  expressed  it  in  his  letter  : 

"He  understood  that  the  collector  should  collect 
the  penalties"  and  that  the  misdemeanors  should  be 
submitted  to  the  District  Attorney  for  prosecution. 

This  letter  also  shows  that  the  court  committed 
error  in  claiming  that  the  plaintiffs  in  error  Avere 
estopped  to  deny  that  the  master  had  applied  for  a 
remission  of  the  penalties.     It  shows  clearly  that  the 
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Collector  tliongM  it  Avas  within  his  power  and  the 
power  of  his  department  to  determine  the  amount  of 
the  penalties  incurred.  Of  course,  the  authority  of 
the  Collector  of  Customs  or  the  Secretary  of  Com- 
merce and  Labor  cannot  be  increased  or  created  by 
estoppel.  The  plaintiffs  in  error  could  not  and  did 
not  mislead  the  Secretary  as  to  his  own  authority  to 
take  the  bond  in  question.  The  elements  as  ordi- 
narily given  from  which  an  estoppel  arises  are : 

Firstj  false  representations  of  matters  of  fact 
made  by  the  party  sought  to  be  estopped ;  second,  for 
the  purpose  of  inducing  the  party  seeking  the  estop- 
pel to  act ;  third,  the  falsity  of  such  representations 
must  have  been  unknown  to  the  party  seeking  the 
estoppel ;  fourth,  the  party  seeking  the  estoppel  must 
have  acted  upon  such  representations  to  his  own 
detriment. 

The  finding  of  the  court  that  the  language  of  the 
bond  was  ambiguous  and  the  admission  of  evidence 
to  explain  the  alleged  ambiguity  is  urged  as  error. 
It  is  difficult  to  see  any  ambiguity  in  the  Avording  of 
the  bond.  Its  language  has  been  discussed  in  this 
brief,  so  it  is  unnecessary  to  set  it  out  at  length;  it 
is  in  substance  a  bond  to  insure  the  paym^ent  of 
such  penalties  as  shall  be  determined  to  have  been 
incurred,  and  provided  for  the  presentation  of  facts 
to  the  arbitrator  (to  wit:  the  Secretary)  Avho  was  to 
make  the  determination.  It  could  scarcely  be  more 
clearly  expressed.  Also  the  declaration  shows  the 
theory  upon  which  the  bond  Avas  given.  Further- 
more, the  judgment  in  this  case  was  entered  for  the 
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amount  of  penalties  found  due  by  the  Secretary  plus 
interest  upon  this  amount  from  the  date  of  notice  of 
this  determination,  thus  showing  that  the  decision  of 
the  Secretary  was  regarded  as  determining  the  lia- 
bility. 

The  court  needs  no  authority  upon  the  parole  evi- 
dence rule ;  an  unambiguous  written  instrument  com- 
prising a  complete  contract  cannot  be  varied  by 
parole,  especially  when  such  variation  substitutes 
another  and  different  contract  from  that  executed  bv 
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the  sureties.  A  surety  has  a  right  to  stand  upon  the 
letter  of  his  contract,  and  the  court  cannot  go  back  of 
the  bond  to  impose  upon  him  a  greater  or  different 
liabilitv  than  the  one  assumed. 

The  admissibility  of  the  evidence  offered  upon  the 
re-hearing  can  be  briefly  disposed  of.  If,  as  a  matter 
of  fact,  a  penalty  had  been  legally  imposed  upon  the 
X)rincipal,  Findlay,  by  the  Secretary  of  the  Depart- 
ment of  Commerce  and  Labor,  then  the  sufficiency  of 
the  evidence  v/ould  be  immaterial  in  a  proceeding 
upon  the  bond  to  enforce  such  determination.  If,  on 
the  other  hand,  the  decision  of  the  Secretary  did  not 
amount  to  a  legal  determination  of  liability,  all  the 
evidence  offered  was  immaterial  and  incompetent  in- 
asmuch as  the  suit  upon  the  bond  was  not  one  to  de- 
termine the  amount  of  the  fines  and  penalties,  but 
was  a  suit  to  enforce  a  decision  of  the  Secretary. 
( See  the  complaint  and  bond. ) 

Furthermore,  the  so-called  evidence,  such  as  the 
letters  of  the  Collector  of  Customs  to  the  District 
Attorney  and  to  the  Secretary  of  Commerce  and 
Labor,  respectively,  the  letter   of   the   Portueiiese 
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Consul  to  tlie  Governor  of  Hawaii  and  the  extract 
from  the  report  of  the  Grand  Jury,  is  hearsay  and 
represents  merely  the  opinion  of  the  declarents  as  to 
the  guilt  of  the  master,  Findlay.  It  is  elementary 
that  such  evidence  is  inadmissible.  That  such  evi- 
dence was  highly  prejudicial  to  the  plaintiffs  in  error 
is  shown  by  the  attitude  taken  by  the  court  there- 
after throughout  the  proceeding. 

Kespectfully  submitted, 

Henry  Holmes^ 
William  L.  Stanley^ 
Clarence  H.  Olson^ 
Attorneys  for  Plaintiffs  in  Error. 
Dated  February  26,  1915. 

^.  M  ^  ^^'^^  • 
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PRELIMINARY    STATEMENT. 

The  defendant  in  error  recovered  in  the  court 
below  a  judgment  against  plaintiffs  in  error  in  an 
action  of  debt  upon  a  bond  given  through  the  Col- 
lector of  Customs  at  Honolulu,  to  the  United  States, 
relating  to  the  payment  of  certain  penalties  incurred 


by  the  master  of  the  British  steamship  "Orteric", 
touching  certain  violations  of  the  Passenger  Act  of 
1882  as  amended,  the  plaintiffs  in  error  being  the 
principal  and  sureties  respectively  on  said  bond.  A 
jury  trial  was  expressly  waived,  and  no  special  find- 
ings were  made  or  requested.  The  Court  gave  and 
caused  to  be  entered  a  general  judgment  in  the  case. 

WHAT  QUESTIONS  MAY  BE  CONSIDERED. 

No  request  for  special  findings  having  been  made, 
the  limitations  upon  the  Court  as  to  what  may  be 
considered  is  well  settled.  We  need  only  refer  to 
the  very  recent  expression  of  this  Court  on  this  very 
question  found  in  Dunsmuir  vs.  Scott,  217  Fed.  200, 
where  the  Court  uses  this  language: 

^'Under  the  provisions  of  Act  March  3,  1865, 
13  Stat.  501,  Rev.  St.,  sees.  649,  700  (U.  S.  Comp. 
Ct.  191 3,  sees.  1587,  1668),  the  rule  is  well  settled 
that  if  a  jury  trial  is  waived,  and  a  general  find- 
ing is  made  by  the  court,  review  in  an  appellate 
court  is  limited  to  such  rulings  of  the  trial  court 
in  the  progress  of  the  trial  as  are  presented  by  a 
bill  of  exceptions,  and  that  the  bill  of  exceptions 
cannot  be  used  to  bring  up  the  oral  testimony 
for  review.  N orris  v.  Jackson,  9  Wall.  125, 
19  L.  Ed.  608;  Dirst  V.  Morris,  14  Wall.  484, 
491,  20  L.  Ed.  722;  Grayson  v.  Lynch,  163  U.  S. 
468,  16  Sup.  Ct.  1064,  41  L.  Ed.  230;  Streeter 
V.  Sanitary  District  of  Chicago,  133  Fed.  124, 
66  C.  C.  A.  190;  Hill  V.  Walker,  167  Fed.  241, 
256,  92  C.  C.  A.  633 ;  W,  L.  Perkins  &  Co.  v. 
Fon  Baumbach,  185  Fed.  265,  107  C.  C.  A.  371  ; 
New  York  Life  Ins.  Co.  v.  Dunlevy,  214  Fed. 
I.    In  Dirst  V.  Morris,  Mr.  Justice  Bradley  said: 

^'  'But  as  the  law  stands,  if  a  jury  is  waived 
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and  the  court  chooses  to  find  generally  for 
one  side  or  the  other,  the  losing  party  has 
no  redress  on  error,  except  for  the  wrongful 
admission  or  rejection  of  evidence.' 

'^The  question  whether  or  not,  at  the  close  of 
the  trial,  there  is  substantial  evidence  to  sustain 
a  finding  in  favor  of  one  of  the  parties  to  the 
action  is  a  question  of  law  which  arises  in  the 
progress  of  the  trial.  Where  the  trial  is  before 
a  jury  that  question  is  reviewable  on  exception 
to  a  ruling  upon  a  request  for  a  peremptory  in- 
struction for  a  verdict.  Where  the  trial  is  before 
the  court,  it  is  reviewable  upon  a  motion  which 
presents  that  issue  of  law  to  the  court  for  its 
determination  at  or  before  the  end  of  the  trial. 
In  the  case  at  bar  there  was  no  such  motion  and 
no  request  for  a  special  finding.  We  are  limited, 
therefore,  to  a  review  of  the  rulings  of  the  court 
to  which  exceptions  were  reserved  during  the 
progress  of  the  trial." 

FULL  STATEMENT. 

But  assuming  that  the  Court  may  consider  all  the 
questions  argued,  with  confident  belief  that  both  law 
and  equity  are  with  the  Government  in  this  case,  we 
will  proceed  to  a  further  consideration  of  the  mat- 
ters involved,  and  adopt  the  complete  and  accurate 
statement  of  facts  given  in  the  memorandum  opinion 
of  the  Court  below. 

This  is  an  action  of  debt  to  recover  $7,960  on  a 
bond  of  the  defendant  Findlay,  master  of  the  British 
steamship  ^'Orteric",  as  principal,  and  the  defendants 
Davies  and  Baird  as  sureties,  conditioned  upon  the 
payment  to  the  United  States  of  America  through  the 
Collector  of  Customs  at  the  port  of  Honolulu,  of  such 


penalties  as,  in  the  language  of  this  instrument,  should 
be  "determined  by  the  Department  of  Commerce 
and  Labor  to  have  been  incurred  by  the  said  master'' 
by  reason  of  alleged  violations  of  the  Passenger  Act 
of  1882  as  amended  (hereinafter  referred  to  as  the 
Act)  :  22  Stat.  186;  Act  of  Feb.  14,  1903,  sec.  10,  32 
Stat.  829;  Act.  of  Feb.  9,  1905,  33  Stat.  711;  Act  of 
Dec.  19,  1908,  35  Stat.  583.  By  stipulation  in  writing 
the  case  was  submitted  to  the  Court  for  determina- 
tion without  the  intervention  of  a  jury.  From  the 
evidence  the  facts  appear  as  hereinafter  set  forth. 

On  arrival  of  the  British  steamship  '^Orteric"  at 
the  port  of  Honolulu,  April  13,  191 1,  on  a  voyage 
from  Oporto  and  Gibraltar,  carrying  passengers  com- 
posed mainly  of  Portuguese  and  Spanish  immigrants 
destined  for  Hawaii,  an  examination  of  the  vessel 
was  made  by  customs  officers  assigned  to  that  duty  by 
the  Collector  pursuant  to  the  provisions  of  the  Act, 
section  11.  This  inspection  resulted  in  a  report  of 
April  17,  disclosing  violations  of  the  following  sec- 
tions of  the  Act:  2,  relating  to  berths;  3,  light  and 
ventilation;  4,  food;  5,  hospitals;  6,  discipline  and 
cleanliness;  7,  posting  of  notices  prohibiting  ship's 
company  from  visiting  steerage  quarters.  Immedi- 
ately the  Collector  gave  written  notice  to  the  master 
of  his  liability  to  penalties  in  respect  to  the  ship 
'^Orteric"  for  these  violations,  specifying  them  in 
detail,  and  also  for  violations  of  section  9  relating  to 
passenger  manifests.  Moreover,  this  notice  stated  the 
maximum  penalty  in  each  instance,  offering  an  oppor- 
tunity "to   present   any   statements   desired",    and   di- 


rected  attention  to  section  13  of  the  Act  providing  a 
lien  upon  the  offending  ship  for  these  penalties. 
Thereafter  the  local  agents  of  the  ^^Orteric"  directed 
to  the  Collector  a  letter  dated  April  22,  requesting 
him  to  cable  to  the  Secretary  of  Commerce  and  Labor 
(hereinafter  called  the  Secretary)  for  permission  to 
grant  clearance  to  the  ''Orteric"  ''upon  a  satisfactory 
bond  being  furnished  for  the  payment  of  any  penal- 
ties which  may  be  imposed  in  respect  to  the  alleged 
violations  of  the  Passenger  Act  by  that  steamer, 
*  *  *  full  particulars  regarding  the  matter  to  be 
furnished  to  the  Department  of  Commerce  and  Labor 
for  their  determination  of  what  shall  be  done  in  con- 
nection therewith."  On  the  same  day  the  agents  had 
already  directed  another  letter  to  the  Collector,  mak- 
ing ''application  for  clearance  of  the  said  steamer 
for  Victoria,  British  Columbia,"  and  "in  view  of  the 
alleged  violations"  offering  to  "furnish  an  adequate 
bond  covering  the  same,  providing  that  the  facts  con- 
cerning such  alleged  violations  be  submitted  to  the 
Secretary  *  *  *  for  determination".  The  Col- 
lector, by  cable,  notified  the  Secretary  of  the  applica- 
tion for  clearance  "under  bond  covering  alleged  pen- 
alties" and  recommended  "favorable  consideration", 
to  which  the  acting  Secretary  replied  by  cable  of 
April  22,  "With  approval  United  States  Attorney 
clear  'Orteric',  fifteen  thousand  dollar  bond."  The 
bond  in  suit,  for  this  amount,  was  thereupon  executed 
and  by  the  United  States  Attorney  was  "approved  as 
to  form  and  sureties".  The  bond  recites,  by  way  of 
introduction,   the  Collector's  notice  to  the  master  of 


the  latter's  having  "incurred  certain  penalties  on  ac- 
count of  alleged  violations"  of  the  Act,  and  the  de- 
partment's authority  to  the  Collector  to  grant  imme- 
diate clearance  upon  the  furnishing  of  an  approved 
bond  ''to  insure  the  payment  of  such  penalties  for 
such  violations  aforesaid  as  shall  be  determined  by 
the  department  *  *  *  ^o  have  been  incurred  by 
the  said  master  after  the  presentation  within  a  rea- 
sonable time,  by  the  said  master,  or  his  agents  or 
attorneys,  and  the  officials  of  the  United  States  at 
Honolulu,  of  the  facts,  to  said  department."  The 
condition  of  the  bond  is  the  payment  by  the  master 
to  the  United  States  through  the  Collector,  of  "the 
amount  which  the  Department  of  Commerce  and 
Labor  of  the  United  States  shall,  upon  such  presen- 
tation of  facts,  determine  that  the  said  principal  is 
liable  for  on  account  of  such  penalties  so  alleged  to 
have  been  incurred".  Upon  delivery  of  the  bond  to 
the  Collector,  on  April  23,  clearance  was  granted 
forthwith. 

Thereafter  the  Honolulu  attorneys  for  the  master 
sent  to  the  Collector  a  letter  dated  April  27,  in  which 
"in  order  to  preserve  the  rights"  of  their  client,  they 
"formally  enter  protest  against  the  imposition  of  the 
penalties  aforesaid  and  all  penalties  whatsoever  that 
may  be  imposed  on  account  of  alleged  violations"  of 
the  Act,  but  promise  to  file  with  the  Collector  as  soon 
as  possible  "a  full  statement  of  the  facts  concerning 
the  said  alleged  violations,  to  be  submitted  to  the 
Department  of  Commerce  and  Labor  in  order  that  it 
may  arrive  at  a  proper  determination  of  the  matter". 


After  some  extension  of  time  granted  to  the  master 
for  his  submission  of  facts,  the  Collector,  on  June  14, 
received  from  the  Honolulu  attorneys  a  letter  "sub- 
mitting for  presentation  to  the  Department  of  Com- 
merce  and   Labor"   the   affidavits  of  the   master,   the 
chief  officer,  the  ship's  doctor,  and  one  of  the  nurses 
of  the  "Orteric,"  and  '^copies  of  notices  in  the  Eng- 
lish, Portuguese  and  Spanish  languages,  which  were 
posted  according  to  the  above  mentioned  affidavits  as 
required  by  said  section  7"  of  the  Act,   and  which 
the  master's  attorneys  state  were  "obtained"  by  them 
"on  board  the  S.   S.   'Orteric'   from  the  captain  and 
chief  officer  thereof".     Also,  this  letter  promised  an 
endeavor  to  have  the  owners  furnish  the  department 
with  a  copy  of  the  ship's  plans  and  specifications  re- 
ferred to  in  the  master's  affidavit,  and  asked  permis- 
sion to  submit  a  supplementary  presentation  of  facts 
concerning  the  alleged  violations  of  section  3,  as  to 
ventilating  apparatus,  by  affidavit  or  affidavits  to  be 
secured  immediately  upon  the  return  of  a  Mr.  Camp- 
bell who  was  to  arrive  in  Honolulu  on  June  16,  and 
who   was    expected    to    establish    inspection    and    ap- 
proval  of   the   ventilating   apparatus    at   the   port   of 
clearance   by  emigration   officers.     There   is   no   evi- 
dence before   the   Court,   however,   that   any   submis- 
sion of   the  plans   and  specifications,   or  any  supple- 
mentary presentation  of  facts  as  to  ventilating  appa- 
ratus,   was    ever    made.      A    summarization    of    the 
affidavits  follows: 

Section   2,   Berths:    The   master   admits   the  viola- 
tion of  section  2  of  the  Act  in  that  all  single  male 
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passengers  were,  after  March  5,  not  berthed  in  the 
fore  part  of  the  vessel  in  a  compartment  separate  from 
the  space  or  spaces  appropriated  to  other  passengers, 
but  on  account  of  a  riot  between  the  Spanish  and 
Portuguese  male  passengers  it  was,  "in  order  to  main- 
tain discipline  and  prevent  bloodshed,  *  *  * 
deemed  mandatory  to  segregate  the  Portuguese  pas- 
sengers from  the  Spanish  passengers,  and  therefore 
the  affiant  removed  said  Portuguese  male  single  pas- 
sengers from  said  compartment  in  the  fore  part  of  the 
said  vessel  aft". 

Section  3,  Light  and  Ventilation:  The  master  does 
not  attempt  to  show  the  ship's  provisions  for  light  and 
ventilation  to  have  conformed  with  the  requirements 
of  the  Act  but  deposes  to  his  ''belief  that  the  ventilat- 
ing devices  in  each  compartment  occupied  by  pas- 
sengers *  *  *  were  equal  in  capacity  and  utility 
to  the  ventilating  specifications  set  forth  in  section  3 
of  the  Act,  *  *  *  as  will  be  more  particularly 
shown  by  a  copy  of  the  plans  now  in  possession  of 
*  *  *  the  owners  of  said  steamship,  and  the  speci- 
fications attached  thereto,  to  be  supplied  for  use  in 
connection  with  this  affidavit",  (but,  as  above  noted, 
not  supplied).  On  the  contrary,  the  master  attempts 
to  bring  the  case  within  the  concession  made  by  this 
section  of  the  Act,  that  ''in  any  steamship  the  ven- 
tilating apparatus  provided,  or  any  method  of  ven- 
tilation adopted  thereon,  which  has  been  approved 
by  the  emigration  officers  at  the  port  or  place  from 
which  said  vessel  was  cleared,  shall  be  deemed  a 
compliance  with  the  foregoing  provisions".     In  this 


behalf,  he  deposes  '^that  on  the  21st  day  of  February, 
191 1,  the  said  steamship  was  cleared  from  the  port  of 
Oporto  in  Portugal,  *  *  *;  that  on  the  day  pre- 
ceding about  10  Portuguese  officials,  among  whom 
affiant  believes  were  included  Portuguese  emigrant 
officials,     carefully     inspected     the     said     steamship, 

*  *  *  with  reference  to  construction,  equipment, 
food  supply,  and  ventilation,  and  (the  said  steam- 
ship) was  approved  in  all  such  respects  and  other- 
wise by  all  of  said  officials".  As  to  water-closets  in 
number  in  proportion  to  the  number  of  passengers 
according    to    the    requirements    of    said    section    3, 

*  *  *  all  enclosed,  some  of  which  were  located 
on  one  side  of  the  upper  deck  *  *  *  and  the 
others  on  the  other  side  of  said  upper  deck."  Noth- 
ing is  said  as  to  the  closets  being  '^properly  enclosed 
and  located"  or  ''kept  and  maintained  in  a  serviceable 
and  cleanly  condition  throughout  the  voyage",  within 
the  provisions  of  the  Act,  though  these  were  subjects 
of  complaint  by  the  Collector,  and  though  the  point 
to  which  the  affidavit  is  especially  directed,  suffi- 
ciency in  number  of  closets,  is  not  made  by  the  Col- 
lector at  all  but  is  conceded  by  his  letter  of  April 
17,  and  therefore  called  for  no  reply  or  statement 
in  behalf  of  the  ship.  Moreover,  the  benefit  of  offi- 
cial inspection  is  not  extended  by  the  above  excep- 
tion to  the  matter  of  closets. 

The  affidavit's  introductory  statement  should  here 
be  noted,  ''that  on  the  24th  day  of  February,  191 1, 
the  said  steamship  left  Gibraltar  with  about  1,500 
Spanish  and  Portuguese  emigrant  passengers   aboard 
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whose  destination  was  Honolulu;  that  about  550  of 
said  passengers  were  Portuguese  and  the  remainder 
Spanish;  and  it  should  be  noted  that  nothing  was 
said  as  to  whether  some  of  these  passengers  were 
taken  on  at  Gibraltar — in  which  case  a  new  and  fav- 
orable inspection  would  be  required,  to  bring  the 
case  within  the  benefit  of  the  above  exception.  The 
above-mentioned  report  of  the  inspectors  was  in  the 
hands  of  the  Secretary  for  consideration  in  this  case; 
it  shows  that  1,000  of  the  passengers  were  taken  on  at 
Gibraltar,  after  there  had  been  taken  on  at  Oporto, 
three  days  before,  but  300  passengers,  and  at  Lisbon, 
two  days  before,  only  252  more.  So  the  master, 
while  claiming  exemption,  has  failed  to  show  that 
he  is  within  the  proviso  of  section  3 — indeed,  has 
apparently  attempted  to  mislead  the  Secretary  by 
such  a  suppression  and  perversion  of  facts  as  would 
imply  an  inspection  after  all,  instead  of  about  a  third 
of  the  passengers,  had  been  taken  aboard. 

Section  4,  Food:  The  master  here  also  deposes  by 
way  of  concession  and  justification,  or  confession  and 
avoidance,  ^'that  while  milk  for  infants  and  children 
was  served  regularly  only  twice  a  day,  nevertheless 
mothers  of  such  infants  and  children  were  at  all  times 
supplied  upon  application  with  condensed  milk  at 
other  times,  and  often  served  at  irregular  times  with- 
out application". 

Section  5,  Hospitals:  The  master  deposes  that  the 
hospital  compartments  were  'Ventilated  by  large  sky- 
lights and  portholes",  but  does  not  meet  the  com- 
plaint that  the  ventilation  was  insufficient.     He  also 
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deposes  to  the  utilization  as  hospitals  of  two  large 
compartments  aggregating  more  than  1,500  square 
feet,  but  gives  details  showing  that  the  access  of  air 
was  not  direct  and  was  cut  off  in  rough  weather.  On 
this  point  the  affidavit  appears  to  dodge  the  ques- 
tion of  the  suitability  of  the  regular  hospital  and  to 
attempt  to  divert  attention  therefrom  to  two  special, 
makeshift  hospitals. 

Section  6,  Discipline  and  Cleanliness:  The  master 
makes  no  denial  of  the  alleged  filthy  condition  of  the 
ship,  but  deposes  that  he,  the  chief  officer,  the  ship's 
doctor,  and  an  interpreter,  almost  every  day,  and  one 
or  more  of  them  every  day,  inspected  the  ship  and 
passengers  and  ^'warned  and  directed  the  passengers 
to  keep  themselves  in  a  cleanly  condition  and  to  stay 
on  the  upper  deck  as  much  as  possible",  and  "directed 
said  passengers  to  air  their  baggage  and  bedding 
whenever  the  weather  would  permit,  but  with  few 
exceptions  the  said  passengers  refused  to  do  so,  stat- 
ing that  they  feared  their  belongings  would  be  stolen", 
and  he  deposes  that  on  account  of  the  great  number 
of  passengers,  the  crew  could  not  air  the  bedding  and 
baggage  without  the  passengers'  assistance,  and  that 
at  all  times  the  crew  "was  engaged  in  cleaning  the 
decks  and  compartments,  and  did  all  in  that  respect 
that  could  reasonably  be  done".  The  master  thus,  in 
effect,  regards  the  statutory  duty  of  the  ship  as  per- 
formed by  its  officers'  merely  directing  the  passen- 
gers to  maintain  cleanliness.  The  ship's  condition 
of  disorder  and  filth  on  arrival  at  Honolulu  is  at- 
tributed  to  excitement  of  the   passengers   in  view  of 
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the  approach  of  landing  and  end  of  the  voyage — 
who  threw  the  remnants  of  their  breakfast  about  the 
floors  and  decks,  instead  of  overboard  as  they  had 
customarily  done  theretofore,  and  also  to  the  tearing 
of  cloth  from  mattresses  in  order  to  make  bags  for 
their  belongings,  with  consequent  scattering  of  the 
mattress-stuffing.  And  it  is  stated,  that  it  was  at  the 
Collector's  direction  that  the  ship  was  left  in  this 
condition  for  several  days  after  docking,  a  precaution, 
by  the  way,  which  enabled  the  inspectors  and  the 
grand  jury,  who  also  visited  the  ship,  to  see  condi- 
tions in  statu  quo. 

The  master  then  deposes  to  the  posting  of  copies  of 
section  6  of  the  Act  in  the  Portuguese  and  Spanish 
languages,  in  all  of  the  companionways,  and  in  various 
parts  of  the  vessel ;  but  states  that  in  the  course  of 
the  voyage  many  of  them  were  torn  down  by  pas- 
sengers, and  that  such  notices  were  again  posted  about 
two  weeks  before  reaching  Honolulu;  also  that  very 
few  of  the  passengers  could  read — as  if  the  Act  made 
this  posting  at  all  dependent  upon  the  literacy  of  the 
passengers. 

Section  9,  Passengers'  Manifest:  The  master  admits 
that  ''the  shifting  of  the  passengers  in  order  to  segre- 
gate the  Spanish  from  the  Portuguese,  resulted  in 
some  confusion,  making  it  impossible  for  affiant  to 
include  in  the  list  of  passengers  the  exact  compart- 
ments and  spaces  occupied  by  them  thereafter". 

The  affidavit  of  the  chief  officer  ''confirms  *  *  * 
in  all  respects"  the  affidavit  of  the  master,  as  does  the 
affidavit  of   the  ship's   doctor.     The   doctor   also   de- 
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poses  that  all  compartments  and  decks  were  swept  not 
less  than  twice  daily,  and  were  treated  daily  with  a 
suitable  disinfectant;  that  he  would  not  permit  the 
washing  of  apartments  occupied  by  passengers  be- 
cause in  his  opinion  and  from  the  experience  of  phy- 
sicians in  change  of  emigrant  vessels,  such  washing 
results  in  unavoidable  dampness  highly  detrimental 
to  health.  He  deposes  that  ''any  and  all  accumula- 
tions *  *  *  were  rendered  physically  harmless 
and  innocuous  by  disinfectants",  and  ''the  sleeping 
apartments  were  scraped  with  shovels  every  day  and 
swept",  and  "most  of  the  litter  found  on  board 
*  *  *  at  Honolulu  was  the  result  of  food  and 
rubbish  and  the  contents  of  mattresses  being  thrown 
or  strewn  about  the  deck  by  the  passengers  in  their 
excitement  and  haste  to  land".  He  says  that  "the 
temporary  or  additional  hospital  quarters  *  *  * 
were,  in  the  opinion  of  the  affiant,  well  suited  to  that 
purpose  considering  the  circumstances",  but  though 
deposing  that  he  "directly  superintended  all  of  the 
sanitation  and  sanitary  measures",  he  says  nothing 
about  the  regular  hospital  and  its  ventilation.  "The 
mortality  on  board  said  vessel",  he  attributes  "very 
largely  to  the  concealment  by  parents  of  the  ailments 
of  their  children  and  their  refusal  to  submit  them  to 
medical  treatment".  "While,"  as  he  says,  "milk  was 
served  regularly  only  twice  a  day,  nevertheless  con- 
densed milk  was  served  at  irregular  times  each  day 
to  the  mothers  for  the  use  of  such  children,  both  upon 
application  and  without  application";  "constant  in- 
spection was  made  by  affiant,   and  milk  supplied   in 


all  cases  where  it  was  found  necessary",  and  "a  quan- 
tity" (stating  it)  of  condensed  milk  was  provided 
^^ample  for  the  requirements  of  the  children  and 
nursing  mothers".  The  water  supply  for  bathing  and 
washing  of  said  passengers  was  unlimited,  and  the 
usual  accommodations  for  washing  existed. 

One  of  the  nurses  deposes  that  '^she  assisted  through- 
out said  voyage  in  caring  for  the  passengers  who  were 
ill  and  for  infants;  that  milk  was  served  twice  daily 
regularly  *  *  *  and  at  irregular  times  in  addi- 
tion whenever  desired  by  the  mothers  of  infant  chil- 
dren and  also  whenever  it  appeared  necessary  to  the 
hospital  staff;  that  affiant  believes  that  milk  in  ample 
quantities  was  served  at  all  times".  Her  statements 
as  to  hospitals  and  ventilation  is  the  same  in  sub- 
stance as  that  of  the  master,  whom  she  also  confirms 
as  to  the  riot  and  the  consequent  segregation  of  Por- 
tuguese and  Spanish. 

The  Collector  thereupon,  on  June  17,  forwarded  to 
the  Secretary,  the  master's  showing  of  affidavits  and 
copies  of  posted  notices,  and  the  Collector's  own  show- 
ing which  consisted  of  the  bond  in  suit,  the  above- 
described  letters  and  cablegrams  (by  original  or 
copy),  also  the  inspector's  report  of  the  vessel's  con- 
dition, and  a  letter  of  the  Collector  to  the  United 
States  Attorney  at  Honolulu  dated  April  17,  trans- 
mitting this  report  and  calling  attention  to  the  viola- 
tions of  the  Act,  a  letter  (copy)  of  April  18  of  the 
Portuguese  Consul  at  Honolulu  to  the  Governor  of 
Hawaii  protesting  against  the  sanitary  conditions  of 
the  vessel,  the  report   (copy)    of  the  grand  jury  for 
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the  April,  191 1,  term  of  this  Court  adverse  to  the 
master  on  the  same  points  as  covered  by  the  above- 
described  letter  of  the  Collector  to  the  master.  And 
a  few  merely  formal  and  immaterial  letters  of  ac- 
knowledgment and  of  transmission  between  the  Col- 
lector and  other  officials  were  included  among  the 
papers  presented  to  the  Secretary.  He  also  had  be- 
fore him  a  letter  directed  to  the  department  by  the 
Washington  attorney  for  the  owners,  dated  April  22, 
but  not  received  until  two  days  later,  and  perhaps  of 
no  bearing  on  the  question  of  the  object  of  a  bond  the 
negotiations  for  which  had  already  been  consum- 
mated by  other,  and  the  leading  attorneys  in  the  mat- 
ter at  Honolulu,  but  which  in  fairness  to  the  respond- 
ents should  nevertheless  be  mentioned  as  possibly  not 
so  equivocal  as  the  bond  and  the  preceding  Honolulu 
correspondence,  and  as  more  clearly  capable  of  being 
read  as  contemplating  some  kind  of  an  '^adjudica- 
tion", /.  e.,  arbitration,  by  the  Secretary.  Though, 
under  all  the  circumstances,  the  conclusion  is  inevi- 
table that,  even  if  this  letter  did  imply  an  arbitra- 
tion, it  would  not  express  the  actual  object  of  the 
negotiations.  This  conclusion  is  borne  out  by  several 
considerations.  In  the  first  place,  the  Washington  at- 
torney had  no  part  either  in  the  preparation  of  the 
bond,  or  of  the  submission  pursuant  thereto,  i.  e.,  of 
the  matter  which  the  bond  was  intended  to  cover 
and  which  would  indicate  the  bond's  purpose;  and  it 
may  be  fairly  found  from  the  evidence,  direct  and 
circumstantial,  that  any  light  of  his  statements  would 
be  at  most  no  more  than  dimly  reflected  light.     Even 
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giving  his  use  of  the  word  ^^adjudication"  a  strict 
sense,  certainly  not  called  for  by  any  controlling  fact 
or  presumption  of  fact  or  of  law  (but  quite  the  con- 
trary), he,  still,  was  not  in  as  good  position  to  char- 
acterize the  proceedings  as  were  those  others  who 
were  active  in  the  actual  negotiations  and  on  the  field, 
and  whose  request  for  clearance  discloses  that  the 
object  of  the  proposed  submission  of  ''full  particu- 
lars regarding  the  matter",  was  the  Secretary's  "de- 
termination of  what  shall  be  done  in  connection  there- 
with'' (agent's  letter  of  April  22,  above).  Further- 
more, while  it  might  be  a  possible,  though  it  is  by 
no  means  a  necessary,  nor  even  the  probable  or  rea- 
sonable inference  from  the  Washington  attorney's  let- 
ter of  April  22,  that  it  was  he  who  had  the  first 
advice  and  direction  from  the  owners  of  the  vessel 
and  so  himself  initiated  the  proceedings;  still  it  is 
important  to  repeat  that  the  Honolulu  attorneys  were 
the  ones  on  the  ground  and  that  it  was  really  their 
application  for  clearance,  or  that  of  the  local  agents 
under  their  guidance,  which  was  acted  upon,  and 
not  the  application  of  the  Washington  attorney, 
whose  letter,  as  suggested  above,  did  not  reach  the 
department  until  tvv^o  days  after  the  vessel  had  cleared 
— sent  on  a  Saturday  and  not  received  until  the  fol- 
lowing Monday  (as  shown  by  the  department's  re- 
ceipt stamp  on  the  face  of  the  letter).  Also,  after 
the  submission  to  the  Secretary  this  attorney,  though 
specially  requesting  by  letter  of  July  11,  further  time 
for  presentation  of  a  ''Written  brief  of  his  conten- 
tions"   to    be    "supplemented     *     *     *     by    a    verbal 
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presentation''  of  ^^the  points  which  he  desires  the  De- 
partment to  consider",  nevertheless  failed  to  present 
any  defense  of  the  master  or  any  argument  in  sup- 
port of  a  defense — indeed,  did  not  appear  at  all,  as  he 
would  naturally  have  done  if  the  consideration  of  the 
Secretary  had  been  quasi-judici^il  instead  of  executive, 
/.  e.,  in  the  nature  of  judgment  on  disputed  facts 
rather  than  of  pardon  for  admitted  acts. 

This  letter  of  April  22  recites  the  vessel's  deten- 
tion for  alleged  breaches  of  the  Act,  the  details  of 
which  are  unknown,  and  in  view  of  the  time  required 
for  this  attorney  and  the  Secretary  to  fully  ascertain 
the  facts  and  of  the  urgent  importance  of  minimizing 
delay  (as  a  cargo  waited  at  Seattle),  requests  the  de- 
partment to  instruct  the  Collector  by  cable  to  report 
by  cable  ^'the  cause  of  the  detention  with  such  details 
as  may  be  necessary  to  enable  the  department  to  act 
on  the  owner's  request,  which  is  that  permission  be 
granted  to  the  vessel  to  proceed  on  her  voyage  ''upon 
her  master  or  Honolulu  agent  entering  into  bond  for 
the  making  good  of  any  penalty  found  to  be  due  either 
by  the  vessel  or  the  master,  and  that  upon  the  coming 
in  of  a  formal  report  of  the  matter  the  questions  in- 
volved be  then  adjudicated  upon  after  hearing". 

The  Collector,  in  his  letter  of  June  17  transmitting 
the  papers  in  the  case,  reported  penalties  aggregating 
$7,960  as  follows:  "Section  2,  $5  for  each  statute 
passenger — 1,242  at  $5 — $6,210;  section  3,  penalty  of 
$250;  section  4,  misdemeanor  reported  to  United  States 
Attorney;  section  5,  penalty  of  $250;  section  6,  pen- 
alty of  $250;  section  7,  misdemeanor  reported  to  United 
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States  Attorney;  section  9,  penalty  of  $1,000."  And  it 
will  be  observed  that  in  the  consideration  of  the  case, 
no  action  was  taken  as  to  the  violations  of  a  criminal 
nature,  alleged  in  the  Collector's  letter  notifying  the 
master  of  his  liability,  namely,  breaches  of  sections 
4  and  7  of  the  Act,  which  are  misdemeanors. 

On  December  4,  191 1,  the  acting  Secretary  di- 
rected to  the  Collector  a  letter  in  this  matter,  which 
he  characterizes  as  "the  application  of  James  Find- 
lay,  master,  for  relief  from  the  penalties  incurred  in 
the  case  of  the  steamer  'Orteric'  for  violations  of  the 
Passenger  Act",  namely,  sections  2,  3,  5,  6  and  9, 
but  not  sections  4  and  7  involving  misdemeanors. 
After  reviewing  at  length  the  report  of  the  grand  jury, 
the  acting  Secretary  concludes: 

'Trom  the  papers  submitted,  it  is  evident  that 
this  vessel  with  1,242  statute  passengers  was  navi- 
gated on  a  voyage  of  eight  weeks  under  all  condi- 
tions of  weather  in  violation  of  practically  all  of 
the  provisions  of  the  Passenger  Act  having  to  do 
with  the  health,  comfort  and  well  being  of  the 
passengers.  The  death  of  57  children  during  the 
voyage  marks  this  as  the  worst  case  ever  sub- 
mitted to  the  Department.  The  sexes  were  not 
properly  segregated  during  a  large  portion  of  the 
voyage,  the  master  stating  that  the  confusion  was 
such  that  it  was  impossible  for  him  to  state  in 
the  manifest  the  exact  compartments  and  spaces 
occupied  by  the  various  passengers.  The  ven- 
tilation of  the  ship  appears  to  have  been  wholly 
inadequate,  this  lack  of  ventilation  in  the  opinion 
of  the  grand  jury,  increasing  the  rate  of  mortal- 
its.  Ill-ventilated  hospital  facilities  without  ade- 
quate equipment  were  furnished;  the  manifest  of 
the  vessel  was  not  completed,  and  the  sanitary 
conditions  of  the  vessel  were  inexcusable.     The 
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Department  concurs  in  the  following  extract  from 
the  report  of  the  Grand  Jury: 

''  'We  cannot  emphasize  too  strongly  the  neces- 
sity for  the  abservance  of  the  regulations  requir- 
ing vessels  to  be  kept  in  a  clean  and  sanitary  con- 
dition. When  poor  immigrants,  perhaps  unac- 
customed to  modern  methods  of  sanitation,  are 
brought  into  a  tropical  climate  such  as  Hawaii, 
not  only  their  own  good,  but  the  good  of  the 
community  in  general  is  subserved  by  a  rigid  in- 
sistence on  compliance  with  the  law.' 

''In  the  opinion  of  the  Department,  penalties 
aggregating  $7,960  were  incurred  in  this  case  for 
violation  of  the  sections  enumerated  and  it  de- 
clines to  intervene  in  behalf  of  the  offenders.'' 

Due  notice  of  this  determination  was  given  to  the 
principal  and  sureties  and  demand  made  for  payment 
of  $7,960  covering  the  above  penalties,  but  such  pay- 
ment the  obligors  have  refused  and  neglected  to 
make. 

AUTHORITIES  AND  ARGUMENT. 

It  would  seem  that  a  correct  interpretation  of  sec- 
tion 5294  of  the  Revised  Statutes  of  the  United  States 
defining  powers  of  the  Secretary  of  the  Treasury  to 
remit  or  mitigate  fines,  penalties  and  forfeitures,  is 
vital  to  a  correct  consideration  of  merits  of  the  cause 
submitted  by  the  record  herein.  This  section  reads 
as  follows: 

"Sec.  5294.  (Remission  or  mitigation  of  fines, 
penalties,  and  forfeitures  under  laws  relating  to 
vessels — informers'  rights.)  The  Secretary  of 
the  Treasury  may,  upon  application  therefor,  re- 
mit or  mitigate  any  fine,  penalty  or  forfeiture 
provided  for  in  laws   relating  to  vessels  or  dis- 
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continue  any  prosecution  to  recover  penalties  or 
relating  to  forfeitures  denounced  in  such  laws, 
excepting  the  penalty  of  imprisonment  or  of  re- 
moval from  office,  upon  such  terms  as  he,  in  his 
discretion,  shall  think  proper;  and  all  rights 
granted  to  informers  by  such  laws  shall  be  held 
subject  to  the  Secretary's  powers  of  remission, 
except  in  cases  where  the  claims  of  any  informer 
to  the  share  of  any  penalty  shall  have  been  de- 
termined by  a  court  of  competent  jurisdiction 
prior  to  the  application  for  the  remission  of  the 
penalty  or  forfeiture;  and  the  Secretary  shall 
have  authority  to  ascertain  the  facts  upon  all  such 
applications  in  such  manner  and  under  such 
regulations  as  he  may  deem  proper." 

It  of  course  will  not  be  controverted  that  whatever 
powers  are  granted  in  said  section  were,  by  section  lo 
of  the  Act  of  February  14th,  1903  (32  Stat.,  p.  829), 
transferred  to  the  Secretary  of  Commerce  and  Labor. 

The  power  granted  therefore  is  upon  '^application 
therefor"  to  ''remit  or  mitigate  any  fine,  penalty  or 
forfeiture  provided  for  in  laws  relating  to  vessels" 
or  to  "discontinue  any  prosecution  to  recover  penal- 
ties excepting  the  penalty  of  imprisonment,  *  *  * 
upon  such  terms  as  he  in  his  discretion  shall  think 
proper". 

Certainly  the  words  "in  laws  relating  to  vessels"  is 
broad  enough  to  cover  the  Passenger  Act  of  1882  as 
amended.  Certainly  it  is  not  necessary  to  wait  for  a 
suit,  criminal  or  civil,  to  be  instituted,  for  the  Secre- 
tary is  given  discretionary  power  as  to  any  fine,  pen- 
alty or  forfeiture  "provided  for".  The  words  "pro- 
vided for"  are  certainly  no  stronger  than  the  word 
"incurred"  would  have  been.     The  fact  that  the  fur- 
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ther  specific  power  in  regard  to  pending  suits  is  con- 
cerned, makes  the  conclusion  certain  that  the  power 
may  be  exercised  before  suit  is  instituted. 

In  fact  in  the  case  of  Pollock  vs.  Bridgeport  Steam- 
boat Co.,  known  also  as  the  Laura,  114  U.  S.  411,  29 
L.  Ed.  146,  the  constitutionality  of  this  section  is  ex- 
pressly upheld  as  well  as  the  power  of  the  Secretary 
defined,  and  in  this  case  a  remission  by  the  Secretary 
prior  to  the  trial  of  an  in  rem  suit  by  informer,  was 
held  to  effectually  destroy  the  liability  of  the  vessel. 

The  syllabus  was  by  Mr.  Justice  Harlan  and  is  as 
follows: 

^^A  remission  by  the  Secretary  of  the  Treasury 
under  section  5294  of  the  Revised  Statutes,  of 
penalties  incurred  by  a  steam  vessel  for  taking 
on  board  an  unlawful  number  of  passengers, 
where  the  remission  is  applied  for  before  a  suit 
in  rem  brought  for  the  penalties  against  the  ves- 
sel, by  an  informer,  is  tried,  is  effectual  to  de- 
stroy all  liability  in  the  suit." 

In  line  v/ith  the  principle  here  announced  are  the 
following  cases  holding  that  this  power  may  be  exer- 
cised before,  as  well  as  after,  judgment  in  a  case: 

[/.  S.  vs.  Morris,   10  Wheat,   246,   295-6; 
Peacock  vs.  U.  S.,  125  Fed.  583,  588; 
17  Ops.  Atty.  Gen.,  282,  3,  4. 

See,  also,  24  Ops.  Atty.  Gen.  583,  588. 

It  may  be  contended  (as  it  was  in  the  court  below), 
that  this  section  5294  does  not  apply  to  vessels  of  other 
countries.  In  this  connection  we  can  do  no  better  than 
quote  the  apt  and  well  considered  language  of  the 
opinion  of  the  court  below  as  follows: 
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"But  on  this  aspect  of  the  case,  counsel  for  the 
defendants  argue  that  the  power  of  the  Secretary 
to  remit  is  wanting,  quite  as  much  as  the  power 
of  the  collector  or  the  Secretary  to  submit  to 
arbitration ;  and  the  earnest  contention  is  that 
the  provision  of  the  Revised  Statutes,  sec.  5294, 
as  amended,  upon  which  is  founded  the  Secre- 
tary's power  to  remit,  does  not  apply  to  any 
other  subject  than  those  within  the  purview  of 
the  power  of  remission  given  by  the  original  act 
of  Congress,  16  Stat.  458,  embodied  in  this  sec- 
tion of  the  Revised  Statutes,  to  wit,  'any  fine  or 
penalty  provided  for  in  this  act',  etc.  Now,  this 
original  act,  of  February  28,  1871  (of  which  sec- 
tion 5294  of  the  Revised  Statutes  represents  sec- 
tion 64),  entitled  'An  act  to  provide  for  the  bet- 
ter security  of  life  on  board  of  vessels  propelled 
in  whole  or  in  part  by  steam,  and  for  other  pur- 
poses, ''excepted  from  its  provisions"  vessels  of 
other  countries'.  Revised  Statutes,  sec.  4400,  Act 
of  1 871,  sec.  41,  16  Stat.  440.  And  so,  if  we  must 
be  guided  not  by  what  the  present  statute.  Re- 
vised Statutes,  sec.  5294,  says  on  its  face,  but  by 
what  the  original  statute  says,  then  it  is  conceded 
that  the  power  to  remit  does  not  apply  to  the 
'Orteric',  which  is  'a  vessel  of  another  country'. 
But  the  argument  overlooks  the  provisions  of  sec- 
tions 5595  and  5596  of  the  Revised  Statutes, 
which  declares  that  these  Revised  Statutes  'em- 
brace the  statutes  *  *  *  in  force  on  the  ist 
day  of  December,  1873,  ^^  revised^  and  that  'all 
acts  of  Congress  passed  prior'  to  said  date,  'any 
portion  of  which  is  embraced  in  any  section  of 
said  revision  are  hereby  repealed,  and  the  sec- 
tion applicable  thereto  shall  be  in  force  in  lieu 
thereof.  See  United  States  v.  Tucker,  122  Fed. 
518,  523.  Accordingly,  in  United  States  v. 
Bowen,  100  U.  S.  508,  513,  the  Federal  Supreme 
Court  held  'that  the  Revised  Statutes  must  be 
treated  as  a  legislative  declaration  of  what  the 
statute  was  on   the   ist  of   December,    1873,   and 
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that  when  the  meaning  was  plain  the  courts 
could  not  look  to  the  original  statutes  to  see  if 
Congress  had  erred  in  the  revision' — which  'could 
only  be  done  when  it  was  necessary  to  construe 
doubtful  language'.  Viethor  v.  Arthur,  104  U. 
S.  498,  499;  Arthur  V.  Dodge,  loi  Id.  34,  36; 
Deffeback  v.  Hawke,  115  Id.  392,  402,  in  which 
Mr.  Justice  Field  holds  that  'no  reference  can  be 
had  to  the  original  statutes  to  control  the  con- 
struction of  any  section  of  the  Revised  Statutes 
(even),  although  in  the  original  statutes  it  may 
have  had  a  larger  or  more  limited  application'. 
Cambria  Iron  Co.  v.  Ashburn,  118  Id.  54,  57; 
Hamilton  v.  Rathbone,  175  Id.  415,  419,  420; 
The  Brothers,  10  Ben.  400;  4  Fed.  Cas.  318,  No. 
1,968;  United  States  v.  Sixty- five  Vases,  18  Fed. 
508,  510.  The  suggestion  of  Judge  Blatchford 
to  the  contrary  in  The  L.  W .  Eaton^  9  Ben.  289, 
15  Fed.  Cas.  1119,  1123,  col.  2,  No.  8,612,  has 
thus  been  overruled.  See,  also,  i  Lewis'  Suther- 
land on  Statutory  Construction,  2d  ed.,  sec.  271, 
2  Id.,  sec.  450." 

From  the  above  we  think  it  logically  and  necessarily 
follows  that  upon  application  therefor,  whether  suit 
has,  or  has  not  been  started  to  enforce  penalty,  the 
same  may  be  remitted  by  the  Secretary  of  Commerce 
and  Labor. 

ESTOPPEL. 

Plaintiffs  in  error  should  be  estopped  to  urge  that 
suit  must  first  be  instituted. 

If  we  are  right  in  assuming  that  5294  of  the  Re- 
vised Statutes  covers  a  case  where  civil  penalties  under 
the  Passenger  Act  of  1882,  as  amended  may  be  re- 
mitted, it  seems  clear  that  plaintiffs  in  error  should 
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not  be  heard  to  say  that  suit  must  first  be  brought  and 
the  boat  libeled  before  the  power  of  the  Secretary 
arises. 

The  first  step  necessary  to  enforce  the  penalties 
against  the  vessel  would  have  been  to  seize  her  and 
then  file  the  libel. 

The  Fidelity,  8  Fed.  Cas.  4755. 
The  Frank  Sebira,  45  Fed.  641. 
The  May,  16  Fed.  Cas.  9330. 

The  facts  are  that  the  Collector  notified  the  vessel 
of  the  claim  for  the  penalties  and  but  for  the  volun- 
tary application  of  the  agents  of  the  vessel,  she  would 
have  been  seized  and  a  libel  filed  to  enforce  the 
penalties. 

(Trans.,  pp.  105  to  108.) 

The  bond  in  suit  was  given  to  prevent  this  very 
thing.  The  boat  was  thus  allowed  by  the  voluntary 
act  of  the  agents  of  the  vessel  to  depart  the  jurisdiction 
of  the  Court  and  thus  to  render  enforcement  of  pen- 
alties improbable  if  not  impossible.  The  government 
thus  suflfered  detriment,  prejudice  and  injury  which 
is  sufficient  basis  for  holding  that  a  case  of  estoppel 
in  pais  in  favor  of  the  defendant  in  error  has  been 
made  out. 

See  Vol.  5,  Encyc.  U.  S.  Uep.,  pp.  937  to  50,  where 
the  authorities  are  collated. 

Here  then  we  have  a  party  applying  for  relief  upon 
a  matter  in  the  jurisdiction  of  the  other  party  to 
grant.  We  also  have  the  said  other  party  altering  his 
status  and  thus  suffering  injury  by  reason  of  the  vol- 
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untary  acts  of  the  said  party,  and  unless  some  other 
matter  appear  in  this  case  that  will  defeat  recovery, 
why  should  not  the  plaintiflfs  in  error  be  held  to  the 
position  so  voluntarily  assumed  by  them?  Why  should 
they  be  allowed  to  play  fast  and  loose  with  the  gov- 
ernment? Why  should  they  be  allowed  to  ^^eat  their 
cake"  and  ^^keep  it  also"? 

Having  taken  all  the  benefits  of  clearing  their 
vessel  without  libel  proceedings  against  it,  they  should 
now  be  made  to  stand  the  burdens  of  the  obligation 
given  by  them.  The  transaction,  if  the  contention  of 
plaintiffs  be  upheld,  would  lack  at  least  some  of  the 
elements  of  good  faith,  a  position  that  should  not  be 
upheld  if  any  law  exists  to  prevent  it. 

VALIDITY  OF  THE  BOND. 

It  follows  if  the  foregoing  premises  are  correct, 
to-wit,  that  Revised  Statute  5294  applies  to  a  case 
of  this  character,  and  that  plaintiffs  in  error  applied 
for  a  mitigation  or  remission  of  penalties,  that  a 
necessary  implied  power  existed  to  take  a  bond  to 
indemnify  against  loss  that  would  follow  a  failure  to 
seize  and  libel  the  vessel.  The  Court  below  pointed 
out  authorities  sustaining  the  right  to  exact  or  accept 
a  bond  in  cases  similar  in  principle  to  this.  This  view 
finds  support  in  the  following  cases,  among  many: 

United  States   v.    Garlinghouse,    25    Fed.    Cas. 

1258,  1260,  No.  15,189; 
Neilson  v.  Lagow,  12  How.  97,  107,  108; 
United  States  v.  Hodson,    10  Wall.   395,   405- 

408,  409; 
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United  States  v.  Mora,  97  U.  S.  413,  419-421, 

422; 
Rogers  v.  United  States,  32  Fed.  890; 
Great  Falls  Mfg.  Co.  v.   United  States,  18  Ct. 

CI.  160,  195. 

The  validity  of  such  bonds  I  take  to  be  practically 
admitted  by  counsel  in  their  brief,  pages  22  to  28,  by 
the  use  of  such  language  as  this: 

"We  do  not  deny  the  capacity  of  the  United 
States  to  enter  into  contracts  and  take  bonds,  etc., 
through  the  instrumentality  of  the  proper  depart- 
ment; we  do  not  deny  the  capacity  of  the  prin- 
cipal, but  the  authority  of  the  agent.  It  is 
elementary  that  an  agent  can  act  for  the  principal 
only  within  the  scope  of  his  employment," 

The  authority  of  the  agent,  to-wit,  the  Secretary  of 
Labor,  has  already,  we  think,  been  conclusively  shown. 
Again,  on  pages  28  and  29  of  his  brief,  counsel  uses 
this  language: 

"It  might  possibly  be  conceived  that  the  power 
to  exact  a  bond  whereby  the  accused  agreed  to 
pay  such  penalties  as  may  have  been  incurred 
could  be  considered  as  an  incident  of  the  power 
to  remit,  but  the  determination  of  the  penalty, 
as  already  pointed  out,  is  a  judicial  question  and 
one  that  the  courts  alone  can  determine  under 
the  provisions  of  this  Act.  No  authority  to  make 
such  a  determination  is  expressly  given  to  the 
Secretary  and  none  can  be  implied." 

If  we  assume  that  the  penalties  had  already  been 
"incurred"  then  out  of  counsel's  own  mouth  a  valid 
bond  could  or  might  be  exacted,  counsel  thus  resting 
almost  his  entire  case   upon   the   point   that  nothing 
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short  of  a  suit  in  court  could  fix  a  liability  upon  the 
vessel.  This  latter  proposition  we  think  is  not  sound, 
and  if  it  were  sound,  plaintiffs  in  error,  we  think, 
should  be  estopped  as  above  set  forth,  to  deny  it. 
Again  we  quote  from  the  opinion  of  the  Court  below: 

"Finally,  counsel  for  the  defendants  would  at 
all  events  save  their  case  by  the  contention  that 
^even  if  the  Secretary  could  remit  a  fine,  that 
would  not  give  him  or  the  Collector  of  Customs 
the  power  to  impose  a  fine'.  They  say,  ^no 
penalty  can  be  imposed  upon  the  master  until 
there  has  been  a  judicial  determination  of  his 
liability',  and  in  spite  of  the  bond,  the  parties  are 
left  just  where  they  started.  But,  we  need  not 
take  the  time  to  determine  whether  the  Collector 
or  the  Secretary  has  the  power  to  'impose'  a 
penalty.  See  17  Ops.  Atty.  Gen.,  282,  283,  284; 
24  Id.  583,  588.  Here,  we  have  an  admission  by 
the  master  of  the  alleged  violations  of  statute: 
See  summary  of  his  affidavit  submitted,  and  dis- 
cussion thereof,  supra;  and  where  a  party  admits 
his  wrong,  as  he  necessarily  must  in  making  an 
application  for  remission  of  penalty  {The  Princess 
of  Orange,  19  Fed.  Cas.  1336,  1339,  1340,  No. 
11,431;  United  States  v.  Morris,  10  Wheat.  246, 
295),  I  can  see  no  reason  nor  justice  in  giving 
him  this  extra  'bite  at  the  cherry'  so  that  he  may 
have  two  chances  to  clear  himself  instead  of  the 
one  chance  of  the  usual  fair  trial  by  his  peers." 

The  discussion  by  counsel  of  the  above  cases  on 
pages  29  to  32  of  his  brief  seems  hypercritical.  The 
finding  of  the  Court  in  the  case  at  bar  that  guilt  had 
been  admitted,  seems  to  find  ample  support  in  the 
evidence,  even  in  the  bond  itself,  and  if  this  be  true, 
the  application  for  remission  was  regular  and  valid 
and  a  discussion  of  what  might  or  might  not  be  the 
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effect  of  action  under  a  different  state  of  facts  than 
here  presented,  can  not  lend  value  to  the  present 
discussion.  Is  there  any  evidence  to  support  this 
finding?  is  the  sole  question  (and  this  assumes  that 
the  evidence  may  be  looked  into  for  this  purpose). 

FORM  OF  THE  BOND. 

We  think  the  bond  in  suit  when  viewed  in  the 
light  of  surrounding  circumstances  and  when  itself 
examined  from  its  ^'four  corners",  means  nothing 
more  nor  less  than  an  obligation  to  secure  admitted 
penalties  with  a  proviso  that  the  amount  of  liability 
might  be  reduced  if  the  penalties  were  remitted  or 
mitigated.  The  discussion  of  this  question  by  counsel 
for  Government  in  the  Court  below  seems  to  be  in 
point. 

"In  the  consideration  of  the  question  asked  by  the 
Court,  we  desire  first  to  call  the  attention  of  the 
Court  to  the  well  settled  rule  that  the  contract  must 
be  construed,  if  possible,  in  order  to  have  legal  effect. 
This  rule  of  construction  is,  indeed,  but  part  of 
another  well  settled  rule,  that  a  contract  will  be  con- 
strued according  to  the  intention  of  the  parties.  It  is 
not  to  be  presumed  that  parties  to  a  contract  intend  to 
enter  into  one  which  is  wholly  and  utterly  void. 
When  the  master  of  the  Orteric  and  the  sureties  signed 
the  bond  in  question,  it  is  not  to  be  presumed  that  they 
intended  to  engage  in  an  idle,  useless  ceremony.  To 
permit  them  to  now  contend  that  the  agreement 
entered  into  was  unlawful  and  void,  should  be  done 
only  where  absolutely  required. 
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"Some  expressions  of  the  Circuit  Court  of  Appeals 
of  the  Eighth  Circuit,  employed  by  Sanborn,  Circuit 
Judge,  in  the  case  of  United  States  Fidelity  and 
Guaranty  Co.  v.  Board  of  Commissioners,  reported  in 
145  Fed.  p.  146,  are  apt.  In  that  case  a  bond  had 
been  given,  conditioned  that  ^if  the  body  corporate, 
the  Toronto  Bank,  Toronto,  Kan.,  shall  during  the 
period  from  *  *  *  well  and  faithfully  perform 
the  said  trust  reposed  in  it  by  such  designation, 
*  *  *  and  shall  well  and  truly  indemnify  the  said 
board  of  county  commissioners  of  Woodson  county 
from  any  and  all  loss  which  it  may  suffer  or  sustain 
during  the  period  aforesaid,  by  reason  of  the  desig- 
nation of  the  said  Toronto  Bank,  Toronto,  Kan.,  as 
such  depository  as  aforesaid,  then  this  obligation  to 
be  void,  otherwise  to  remain  in  full  force  and  virtue'. 
The  contention  was  made  that  the  undertaking  was 
to  indemnify  the  board,  not  against  the  defalcations 
of  the  private  bank  known  as  the  Toronto  Bank,  but 
against  the  defalcations  of  the  corporation,  the 
Toronto  Bank,  Toronto,  Kan.,  which  was  not  desig- 
nated to  receive,  and  never  did  receive  any  of  the 
deposits  of  the  board.     Said  the  Court: 

"The  object  of  all  construction  of  agreements 
is  to  ascertain  the  intention  to  the  end  that  it  may 
be  enforced.  The  Court  should,  as  far  as  pos- 
sible, put  itself  in  the  place  of  the  parties  when 
their  minds  met  upon  the  terms  of  the  agreement, 
and  then  from  a  consideration  of  the  writing 
itself,  its  purpose,  and  the  circumstances  which 
conditioned  its  making,  endeavor  to  ascertain 
what  they  intended  to  agree  to  do — upon  what 
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sense  or  meaning  of   the   terms   they  used  their 
minds  actually  met. 

"The  situation  of  these  parties  at  the  time  this 
contract  was  made,  the  previous  designation  of  the 
private  bank  as  the  depository  of  the  funds  of 
the  county,  the  object  of  the  execution  and  ac- 
ceptance of  the  bond,  the  signature  to  it  of  the 
private  bank  as  the  principal,  and  a  thoughtful 
study  of  all  the  terms  and  conditions  of  the  con- 
tract itself,  converge  with  persuasive  force  to  for- 
bid the  conclusion  that  the  Court  below  was  in 
error  when  it  found  that  the  real  intention  of  the 
parties  expressed  by  this  contract  was  that  the 
obligors  should  bind  themselves  thereby  to  in- 
demnify the  plaintiff  against  the  defalcations  of 
the  designated  depository,  regardless  of  the  ques- 
tion whether  that  depository  was  a  private  or  a 
corporate  institution. 

''Finally,  the  interpretation  for  which  counsel 
for  the  defendant  contend  would  render  the  bond 
ineffective  and  useless  at  the  time  it  was  executed 
by  the  obligors  and  accepted  by  the  plaintiff  and 
ever  since.  The  board  never  designated  the  cor- 
poration, the  Toronto  Bank,  Toronto,  Kan.,  as  a 
depository  of  its  funds,  and  indemnity  against 
losses  resulting  from  such  a  designation  was 
neither  useful  nor  desired.  That  construction 
which  sustains  and  vitalizes  an  agreement  should 
be  preferred  to  that  which  strikes  down  and 
paralyzes  it.  'Such  a  construction  should  be 
placed  upon  the  contract  as  will  prevent  its 
failure,  and  will  give  effect  to  the  obligation  of 
each  of  the  parties  appearing  upon  it  at  the 
moment  the  contract  itself  takes  effect.'  " 

It  will  be  noted  in  the  case  cited  that  evidence  was 
permitted  concerning  the  surrounding  circumstances, 
even  though  the  bond  itself  appears  to  have  been  in 
unambiguous  terms. 
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Another  case  involving  the  principle  just  referred 
to  is  that  of  Railroad  Co.  v.  Kutter,  147  Fed.  51,  de- 
cided in  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit.  In  that  case  parties  to  a  contract  set  up  its 
illegality.    Says  the  Court: 

"The  fundamental  rule  is  that  a  contract  will 
be  construed,  if  possible,  as  being  made  for  a 
legal  rather  than  for  an  illegal  purpose;  its  appli- 
cation certainly  should  not  be  relaxed  when  a 
vicious  construction  is  sought  for  by  the  party 
who  has  made  the  contract." 

In  this  case  in  construing  the  contract  the  Court 
took  into  consideration  the  actions  of  the  party  under 
it.  Should  the  same  rule  be  applied  to  the  case  at 
bar,  the  action  of  the  owners  of  the  Orteric  in  en- 
deavoring to  show  that  some  of  the  occurrences  on 
board  the  boat  upon  which  their  liability  arose  were 
caused  under  circumstances  which  would  call  for 
leniency,  but  which  did  not  absolve  the  boat  from  all 
responsibility,  would  tend  strongly  to  show  that  the 
determination  of  the  Secretary  of  Commerce  and 
Labor  was  a  determination  within  his  admitted  powers 
to  mitigate,  and  not  within  his  determination  as  an 
arbitrator. 

The  case  of  Hobbs  v.  McLean,  117  U.  S.  567,  is 
instructive.  It  was  there  sought  to  have  a  contract  of 
partnership,  entered  into  with  a  view  to  carrying  on 
work,  a  bid  for  which  had  already  been  made  by  one 
of  the  partners,  declared  void  as  being  in  conflict  with 
a  statute  of  the  United  States  prohibiting  assignment 
of  claims  against  the  United  States,  and  it  was  like- 
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wise  sought  to  have  a  subsequent  agreement  relative 
to  this  v^ork  declared  void  for  the  same  reasons.  Said 
the  Supreme  Court: 

^'If  the  articles  of  partnership  were  fairly  open 
to  two  constructions,  the  presumption  is  that  they 
were  made  in  subordination  to  and  not  in  violation 
of  section  3737;  and  if  they  can  be  construed  con- 
sistently with  the  prohibitions  of  the  section,  they 
should  be  so  construed.  For  it  is  a  rule  of  inter- 
pretation that  where  a  contract  is  fairly  open  to 
two  constructions,  by  one  of  which  it  would  be 
lawful,  and  the  other  unlawful,  the  former  must 
be  adopted." 

A  citation  of  the  cases  bearing  on  this  point  will  be 
found  in  17th  Ency.  of  Law,  2d  ed.,  pp.  17  and  18. 

Akin  to  the  proposition  established  by  the  forego- 
ing authorities  is  one  established  by  Chief  Justice 
Marshall  in  the  case  of  Cooke  v.  Graham,  3  Cranch 
229,  that  the  Court  may  depart  from  the  letter  of  the 
condition  of  a  bond  to  carry  into  effect  the  intention  of 
the  parties.   Says  the  learned  Chief  Justice: 

''There  are  many  cases  on  the  construction  of 
bonds,  where  the  letter  of  the  condition  has  been 
departed  from  to  carry  into  effect  the  intention 
of  the  parties." 

How  far,  in  ascertaining  the  intention  of  the  parties, 
may  the  Court  go  in  receipt  of  parole  evidence?  An 
interesting  and  analytical  discussion  of  this  question 
is  indulged  in  by  Professor  Wigmore  (Wigmore  on 
Evidence,  Vol.  4,  Sees.  2461-2465).  In  the  note  to 
Section  2465  will  be  found  cited  a  number  of  de- 
cisions illustrating  the  cases  in  which  parole  evidence 
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may  be  admitted.     A  few  particular  citations  on  the 
rule  are  as  follows: 

''The  rule  which  excludes  parole  testimony  to 
contradict  or  vary  a  written  instrument  has  refer- 
ence to  the  language  used  by  the  parties.  It  does 
not  forbid  an  inquiry  into  the  object  of  the  parties 
in  executing  and  receiving  the  instrument. 

Brick  V.  Brick,  98  U.  S.  514. 

''Correspondence  and  other  extrinsic  evidence 
may  be  used  to  ascertain  the  true  import  of  a 
letter  of  guaranty  written  by  a  party  in  the 
United  States  to  a  house  in  England. 

Bell  V.  Bruen,  i  How.  169. 

"An  absolute  assignment  of  a  policy  of  insur- 
ance may  be  shown  to  be  an  assignment  only  as  a 
security  for  money  loaned. 

Page  V.  Burnstine,  102  U.  S.  664. 

"Parole  evidence  may  be  given  to  show  that  a 
bond  was  made  on  condition  that  it  should  be 
void  in  a  certain  emergency.'' 

Field  V.  Bid  die,  2  Dallas  171. 

Of  course  the  rule  that  in  the  construction  of  a 
contract  the  intention  of  the  parties  may  be  gathered 
from  the  subject  matter  and  the  circumstances,  is  well 
settled.  Particular  stress  is  laid  upon  the  question  of 
the  subject  matter  of  the  contract  in  the  following 
cases : 

Richmond  Mining  Co.  v.  Eureka  Mining  Co., 

103  U.  S.  839; 
Chicago,  R.  I.  &  P.  R,  Co.  v.  D.  &  R.  G.  R. 

Co.,  143  U.  S.  596; 
Marion  v.  United  States,  107  U.  S.  437; 
Scott  V.  United  States,  12  Wall.  443. 
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This  necessarily  involves  parole  evidence. 

In  connection  with  this  rule  may  be  considered 
another  well  settled  rule,  namely,  that  the  laws  in 
existence  at  the  time  that  a  contract  is  made,  includ- 
ing those  which  affect  its  validity  and  enforcement, 
enter  into  the  contract  and  form  a  part  of  it. 

See  Insurance  Co.  v.   Cushman,  io8  U.  S.  51. 
U.  S.  ex  rel.  Von  Hoffman  v.  Quinsy,  4  Wall. 

535. 

The  construction  given  to  a  contract  by  the  parties 
entering  into  it  subsequent  to  its  execution,  is  entitled 
to  great  weight. 

Steinbock  v.  Stewart,  ii  Wall.  566; 
Toplift  V.  Toplift,  122  U.  S.  121. 

Assuming  that  it  is  proper  to  consider  parole  evi- 
dence of  events  preceding  and  succeeding  the  execu- 
tion of  the  bond,  it  is  not  difficult  at  all  to  understand 
what  the  parties  signing  the  bond  actually  did  intend. 
Ship  agents  such  as  Davies  &  Company  must  have 
known  the  laws  of  the  United  States  relative  to  the 
powers  of  the  Secretary  of  Commerce  and  Labor. 
Realizing  that  certain  powers  relative  to  the  infliction 
of  penalties  for  the  violation  of  the  navigation  laws 
were  vested  with  the  Secretary  of  Commerce  and 
Labor,  it  is  no  violent  presumption  to  say  that  they 
intended  to  submit  to  him  questions  which  were  with- 
in his  jurisdiction,  namely,  questions  concerning  re- 
mission or  mitigation.  It  will  not  do  to  say  that  the 
language  of  the  bond  shows  an  entirely  different 
intent,  for  in  truth  and  in  fact  it  does  not.     While  it 
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does  in  one  part  appear  to  pass  up  to  the  Secretary 
of  Commerce  and  Labor  the  determination  of  whether 
or  not  a  penalty  had  been  actually  incurred,  yet,  tak- 
ing the  whole  instrument  together,  and  reading  into 
it  the  law  of  the  land  concerning  the  powers  of  the 
Secretary  of  Commerce  and  Labor,  one  must  be  forced 
to  the  conclusion  that  the  intention  of  the  makers  of 
the  bond  was  to  secure  the  United  States  in  the  pay- 
ment of  penalties  incurred,  less  the  remission  or  miti- 
gation determined  by  the  Secretary  of  Commerce  and 
Labor  to  be  proper. 

RULINGS  OF  EVIDENCE. 

The  foregoing  of  course  disposes  of  the  exceptions 
taken  to  the  rulings  on  admission  of  evidence,  for  if 
the  bond  has  not  been  varied,  but  simply  interpreted 
in  the  light  of  the  surrounding  circumstances,  of 
course  the  evidence  was  admissible  and  this  was  true 
as  well  of  the  letters  and  documents  forwarded  the 
Secretary  of  Commerce  and  Labor,  as  of  any  other 
evidence  admitted. 

OBJECTION  THAT  COMPLAINT  DOES  NOT 
STATE  A  CAUSE  OF  ACTION. 

It  is  also  unnecessary  to  consider  this  question 
further,  for  if  the  bond  in  suit  may  be  considered  a 
bond  to  pay  admitted  penalties,  then  the  complaint 
states  a  cause  of  action  and  the  judgment  is  amply 
supported  by  the  complaint. 
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CONCLUSION. 

In  conclusion  we  submit  that  the  plaintiffs  in  error, 
because  getting  clearance  for  their  steamer  without 
delay  was  considered  a  vital  business  with  them, 
voluntarily  and  upon  their  own  initiative  gave  the 
bond  in  question.  That  but  for  the  giving  of  the 
bond,  the  boat  would  have  been  libeled  and  of  course 
detained.  That  the  acts  and  conduct  of  the  master 
showed  an  admitted  liability,  his  only  hope  being  that 
the  amount  might  be  reduced.  That  no  rule  of  law  or 
public  policy  vitiates  this  bond.  That  the  elements 
of  common  honesty  and  fair  dealing  require  that  this 
bond  be  declared  valid  and  the  liability  of  plaintiffs 
in  error  be  declared. 

The  case  has  an  important  bearing  upon  the  ad- 
ministration of  the  navigation  laws,  and  bonds  of  this 
character  facilitate  the  disposal  of  cases  of  this  kind 
and  are  a  distinct  convenience  to  the  boat  owner  as 
well  as  to  the  government.  Believing  that  no  rule  or 
law  contravenes,  we  therefore  submit  that  judgment 
of  the  Court  below  should  be  affirmed. 

Respectfully  submitted, 

John  W.  Preston, 

United  States  Attorney  for  the  Northern  District  of 
California,  Attorney  for  Defendant  in  Error. 
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The  attorney  for  the  defendant  in  error  raises  the 
point  that  there  were  no  special  findings,  but  does 
not  seem  to  have  much  confidence  in  the  same  as  he 
then  proceeds  to  a  full  discussion  of  the  evidence, 
which  would  be  wholly  unnecessary  if  his  contention 
were  tenable.  It  was  understood  by  the  parties  and 
the  court  that  it  would  make  its  findings  in  and  by 
its  decision,  which  it  did  very  fully,  and  that  de- 
cision, is  part  of  the  record.  Certainly  the  court 
and  all  parties  thought  that  special  findings  were 


made.  In  the  begininng  of  the  court's  findings  or 
decision,  the  following  statement  appears:  "From 
the  evidence,  the  facts  appear  as  hereinafter  set 
forth,,.  Again  (p.  50)  the  court  apologizes  for  re- 
viewing so  elaborately  the  whole  transaction  but 
stated  it  deemed  it  advisable  "in  order  to  make  the 
reason  for  my  conclusions  fully  understood''.  Con- 
clusions can  mean  nothing  other  than  inferences 
drawn  from  the  subordinate  or  evidentiary  facts 
reviewed. 

Again  the  court  speaks  of  its  findings  (p.  37). 
See  also  page  38  where  the  statement  is  made,  "if 
the  master,  as  I  findy  actually  regarded  the  proceed- 
ings covered  by  the  bond,  etc."  The  motion  for  re- 
hearing also  sets  out  certain  findings  of  the  court 
as  grounds  for  rehearing  and  the  court  reiterated 
its  findings  by  over-ruling  the  motion.  We  do  not 
think  that  the  technicality  now  raised,  violative,  as 
it  is,  of  the  understanding  on  which  the  case  was 
tried,  will  prevail.  As  it  has  been  raised,  however, 
we  feel  free  in  this  reply  brief  to  go  more  fully  into 
the  questions  of  evidence  raised  by  the  bill  of  ex- 
ceptions which  questions  were  not  fully  discussed 
before  because  we  believed  our  attack  on  the  find- 
ings to  be  invulnerable. 

The  Brief  of  counsel  for  defendant  in  error  re- 
quires little  comment  as  it  is  substantially  a  repeti- 
tion of  the  court's  decision,  the  argument  of  which 
we  think  was  fairly  met  in  our  former  brief.  In 
arguing  on  the  validity  of  the  bond,  the  counsel  for 
defendant  in  error  lays  great  emphasis  upon  the 
fact  that  the  power  given  to  the  secretary  by  Sec- 
tion 5294  R.  S.  to  remit  fines  and  penalties  may  be 
exercised  prior  to  trial  as  well  as  after  and  that  if 
"plaintiff  in  error  applied  for  a  remission  of  penal- 


ties  *****  a  necessary  implied  power  existed  to 
take  a  bond  to  indemnify  against  loss  that  would 
follow  a  failure  to  seize  and  libel  the  vessel/'  As 
the  whole  case  of  defendant  in  error  rests  upon  the 
implied  power  of  the  officials  to  take,  not  a  bond  to 
indemnify  against  loss,  but  the  bond  in  question,  it 
will  be  well  to  again  review  the  elementary  propo- 
sitions of  the  law  of  agency.  Counsel  for  defendant 
in  error  does  not  contend  that  there  is  an  express 
authority  in  the  collector  of  Customs  or  the  secre- 
tary of  Commerce  and  Labor  to  exact  the  bond  in 
question  or  any  bonds,  but  that  such  authority  is 
**necessary''  and  therefore  is  implied.  No  such 
authority  can  be  called  necessary,  as  the  doing  of 
the  authorized  act  to- wit:  remitting  fines  or  penal- 
ties, clearly  does  not  require  that  a  bond  of  any 
kind  be  given.  The  most  that  can  be  said  for  an 
implied  power  to  exact  a  bond  is  not  that  such  power 
is  necessary  but  that  it  is  convenient,  customary  or 
is  a  proper  incident  of  the  express  authority.  (See 
page  25  of  our  former  brief).  To  repeat  a  state- 
ment in  our  former  brief,  even  though  for  the  sake 
of  argument,  it  might  be  admitted  that  power  to 
take  a  bond  to  indemnify  against  the  loss  that  would 
follow  a  failure  to  seize  and  libel  a  vessel,  is  implied, 
yet  it  is  a  far  different  proposition  to  say  that  the 
secretary .  has  implied  power  to  exact  a  bond  that 
will  give  himself  the  power  and  right  to  determine 
the  question  of  liability  and  the  extent  thereof,  a 
bond  that  will  deprive  an  accused  of  his  day  in 
court  and  will  oust  the  courts  of  jurisdiction  to  pass 
upon  the  question  of  the  guilt  or  innocence  of  the 
accused  and  the  nature  or  extent  of  his  punishment. 
We  may  grant  for  the  sake  of  argument  that  either 
before  or  after  a  vessel  has  been  seized,  it  may  be 
released  upon  giving  a  bond  conditioned  upon  the 


payment,  not  of  such  penalties  as  an  executive  offi- 
cer may  inflict  or  decide  have  been  incurred,  but  of 
such  fines  as  a  court  may  impose.  The  president 
has  full  power  of  pardon  and  may  pardon  before  or 
after  conviction  regardless  of  whether  the  punish- 
ment be  fine  or  imprisonment,  yet  would  any  one 
argue  that  the  president  has  an  implied  power  to 
require  a  bond  from  an  accused  person  conditioned 
to  pay  such  penalties  or  undergo  such  punishment 
as  the  president  should  determine  and  that  such  a 
bond  could  be  enforced  regardless  of  the  guilt  or  in- 
nocence of  the  accused,  or  that  application  for  a 
pardon  is  a  conditional  admission  of  guilt.  Again, 
when  an  individual  stands  accused  of  crime,  he  may 
be  released  upon  a  bond  but  not  a  bond  conditioned 
upon  the  payment  of  such  fine  as  an  executive  officer 
may  determine.  Is  it  a  necessary,  customary  or 
proper  incident  of  the  secretary's  power  to  remit 
penalties  under  Section  5294,  of  the  Revised  Stat- 
utes, that  he  have  a  power  to  exact  from  an  appli- 
cant—  (though  we  do  not  admit  that  the  plaintiff 
in  error  in  this  case  was  an  applicant  for  the  re- 
mission of  penalties) — a  bond  to  secure  the  pay- 
ment of  such  fines  as  the  executive  officer  may  im- 
pose? 

The  argument  that  the  bond  in  question  was  not 
one  to  submit  the  question  of  whether  a  penalty  had 
been  incurred  to  the  determination  of  the  secretary 
of  Commerce  and  Labor,  but  was  an  obligation  to 
secure  admitted  penalties  was  fully  covered  in  our 
former  brief  but  we  may  add  that  the  legal  effect 
and  interpretation  of  this  document  is  a  question  of 
law  so  that  the  lower  court's  findings  are  entitled  to 
no  more  weight  than  a  decision  upon  a  point  of  law. 
See  U.  S.  Trust  Company  v.  Merchants  Trust  Co., 


88  Fed.  140.  We  may  repeat  also  that  all  the  so- 
called  evidence  shows  conclusively  that  the  secretary 
v^as  to  determine  whether  any  penalties  had  been 
incurred.  As  pointed  out,  the  declaration  is  framed 
on  this  theory;  the  District  Attorney,  who  drafted 
and  approved  the  bond,  argued  that  it  was  good  as 
an  arbitration  (see  p.  34  of  the  record) ;  the  collec- 
tor of  Customs  thought  it  was  his  duty  to  impose 
and  collect  the  fines  (see  his  letter,  "Exhibit  10'') 
and  the  bond  in  his  mind  clearly  was  submitting 
the  question  of  liability  to  the  secretary  of  Com- 
merce and  Labor  for  arbitration;  the  report  of  the 
Grand  Jury,  which  was  made  at  the  request  of  the 
Collector  of  Customs,  states  that  it  was  made  for 
the  purpose  of  aiding  the  authorities  at  Washington 
in  determining  what,  if  any,  penalties  should  be  in- 
flicted. The  case  was  tried  on  the  theory  of  law 
that  was  argued  by  the  District  Attorney  and  it 
was  not  until  the  court,  after  several  months  of 
labor,  suggested  the  theory  of  a  request  for  re- 
mission of  admitted  penalties,  that  the  idea  occurr- 
ed to  any  of  the  executive  officers  who  are  now 
supposed  to  have  intended  and  had  this  idea  in  mind 
from  the  beginning. 

Leaving  out  of  consideration  the  fact  that  the 
evidence  does  not  in  truth  show  a  different  intent 
from  the  wording  of  the  bond,  counsel's  argument 
that  a  construction  given  by  the  parties  is  entitled 
to  great  weight  overlooks  the  fact  that  to  be  ad- 
missible such  interpretation  or  construction  must 
be  one  adopted  by  both  parties  or  adopted  by  one 
and  acquiesced  in  by  the  other.  How  can  the  plain- 
tiff in  error  be  said  to  have  acquiesced  in  the  opin- 
ions expressed  in  the  letter  of  Canavarro,  the  re- 
port of  the  Grand  Jury,  the  letters  of  the  Collector 
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of  Customs  and  letters  of  the  District  Attorney 
when  there  is  no  evidence  that  the  existence  of  such 
documents  was  ever  known  to  him.  All  the  authori- 
ties hold  that  the  construction  by  one  party  to  a 
contract  not  communicated  to  the  other  is  not  ad- 
missible when  the  effect  of  the  contract  is  in  con- 
troversy. 

Taft  y.  Dickinson,  6  Allen  (Mass)  553. 
Richardson  v,  Hartford,  149  N.  Y.  307. 
Bay  State  v,  Dougger,  214  Mass.  166. 

Again  where  parole  evidence  may  be  used  it  must 
be  otherwise  admissible,  in  other  words  must  not 
be  hearsay  or  opinion  evidence  unless  of  course  it 
comes  within  some  of  the  established  exceptions. 

Let  us  briefly  examine  the  evidence  submitted  on 
the  standpoint  of  admissibility  aside  from  the  ob- 
jection that  this  evidence  violates  the  rule  against 
varying  a  written  instrument  by  parole.  For  ex- 
ample admitting  the  letter  from  A  de  Souza  Cana- 
varro  (exception  No.  5  Error  V.)  addressed  to 
Governor  Frear,  which  letter  discussed  the  deaths 
among  the  children  of  the  immigrants  on  board  the 
''Orteric''  and  the  lack  of  sanitary  precautions  on 
this  vessel,  violated  all  the  rules  of  evidence  inas- 
much as  the  letter  is  hearsay,  was  not  made  under 
oath,  represents  merely  the  opinion  of  the  declarant 
concerning  matters  about  which  he  had  no  personal 
knowledge  or  information  other  than  hearsay.  How 
can  such  a  letter  come  within  any  of  the  hearsay 
exceptions  or  be  used  for  any  purpose,  especially 
when  it  was  not  brought  home  to  the  plaintiff  in 
error,  Findlay,  in  any  way.  Again,  the  letters  from 
the  collector  of  Customs  to  the  District  Attorney 
cannot  be  regarded  as  binding  on  the  defendant  be- 


low  in  any  way.  The  extract  from  the  report  of  the 
Grand  Jury,  which  report  was  made  at  the  sugges- 
tion of  the  District  Attorney  and  the  C^ollector  of 
Customs,  was  never  brought  home  or  called  to  the 
attention  of  the  Master  of  the  vessel  and  cannot  be 
otherwise  regarded  than  as  rank  hearsay.  Again 
the  letter  of  the  collector  of  Customs  (Exhibit  9) 
to  the  Secretary  of  Commerce  and  Labor  enclosing 
the  various  letters  representing  the  opinion  of  the 
Grand  Jury,  the  Portuguese  Consul,  the  District 
Attorney,  etc.,  admitted  over  the  objection  of  the 
plaintiffs  in  error  was  not  in  any  way  binding  on 
the  plaintiffs  and  did  not  tend  in  any  way  to  in- 
terpret the  bond  in  question. 

Remembering  that  this  evidence  is  what  in- 
fluenced the  court  in  repudiating  the  language  of 
the  bond  (see  p.  28)  it  needs  no  argument  to  show 
that  it  was  highly  prejudicial  to  plaintiffs  in  error 
and  should  be  grounds  for  reversal.  It  is  evident 
that  the  opinion  expressed  in  these  letters  and  in 
this  report  of  the  Grand  Jury  so  prejudiced  the 
court  that  it  was  determined  to  hold  the  plaintiffs 
in  error  at  all  costs.  In  fact  both  the  Secretary  of 
Commerce  and  Labor  and  the  trial  judge  quote  at 
length  from  the  report  of  the  Grand  Jury  in  con- 
demning the  master  of  the  ^^Orteric.'' 

The  motion  in  arrest  of  judgment  should  have 
been  granted.  Counsel  for  defendant  in  error  at- 
tempts to  dispose  of  this  question  by  stating  that 
if  the  bond  can  be  considered  as  a  bond  to  pay  ad- 
mitted penalties,  the  com.plaint ,  states  a  cause  of 
action.  The  error  in  such  argument  is  apparent. 
Motion  in  arrest  of  judgment  goes  to  the  sufficiency 
of  the  complaint  and  the  evidence  cannot  be  con- 
sidered in  granting  or  refusing  a  motion.    Bond  v. 


8 

Dustin  112  U.  S.  604.  The  court  below  and  counsel 
in  his  brief  admitted  that  there  is  no  authority  "to 
pass  up  to  the  secretary  of  Commerce  and  Labor  a 
determination  of  whether  or  not  a  penalty  had  been 
actually  incurred/'  Let  us  examine  the  complaint 
along  the  lines  of  this  admission  and  see  whether  it 
states  a  cause  of  action.  The  complaint  recites 
the  execution  of  the  bond,  the  said  bond  being  sub- 
ject to  a  condition  that  if  the  principal  shall  pay  to 
the  United  States  of  America,  through  the  Collector 
of  Customs  at  the  port  of  Honolulu,  "the  amount 
which  the  department  of  Commerce  and  Labor  of 
the  United  States  shall  upon  such  presentation  of 
facts  determine  that  the  said  principal  is  liable  for 
on  account  of  such  penalties  so  alleged  to  have  been 
incurred''  the  obligation  shall  be  void.  The  com- 
plaint then  states  that  the  department  of  Commerce 
and  Labor  of  the  United  States,  through  the  secre- 
tary thereof,  ''did  determine  that  the  said  James  F. 
Findlay  was  liable  to  the  United  States  of  America 
for  and  account  of  certain  penalties  alleged  to  have 
been  incurred  by  him  as  master  of  the  British  ship, 
"Orteric"  on  account  of  the  alleged  violations  of  the 
laws  of  the  United  States  of  America  designated  as 
the  Passenger  Act  of  1882  as  amended;  and  did  on 
the  4th  day  of  September,  A.D.  1911,  determine 
that  the  said  liability  on  account  of  said  violation 
did  amount  to  the  sum  of  $7,960.00;  that  notice  of 
the  determination  so  made  was  given  to  the  defend- 
ants and  demand  made  for  payment.  The  com- 
plaint concludes  with  the  prayer  for  judgment  for 
$7,960.00  with  interest  thereon  from  the  said  4th 
day  of  December.  Note  that  the  complaint  de- 
mands interest  from  the  4th  day  of  December,  the 
date  of  the  determination  of  the  penalties  by  the 


secretary.  It  is  useless  to  repeat  the  discussion  on 
pages  34  and  35  of  our  original  brief.  Certainly  if 
the  contention  of  defendant  in  error  that  the  evi- 
dence proves  that  the  bond  was  intended  as  one  to 
pay  admitted  penalties  there  is  a  variance  between 
the  declaration  and  the  proof. 

ESTOPPEL. 

In  our  opening  brief  the  question  of  estoppel  is 
discussed,  and  we  submit  that  the  brief  on  behalf 
of  the  Government  in  no  way  meets  the  reasoning 
there  presented. 

The  authorities  referred  to  in  the  Government's 
brief  all  show  the  necessity  for  the  elements  of  false 
representations  of  fact,  the  purpose  of  inducing  the 
party  seeking  the  estoppel  to  act,  the  falsity  of  the 
representations,  the  falsity  of  which  is  unknown  to 
the  party  induced  to  act,  and  finally  action  by  the 
party  seeking  the  estoppel  upon  the  representations 
to  his  own  detriment.  (See  our  opening  brief  pp. 
35-36). 

No  misrepresentations  of  fact  appear  in  the 
record.  No  purpose  to  induce  the  Government  to 
act  such  as  is  required  appears.  There  being  no 
misrepresentations  of  fact,  the  Government  cannot 
claim  that  it  was  misled.  Likewise,  for  the  same 
reason,  the  Government  cannot  be  said  to  have  acted 
to  its  detriment  upon  any  such  misrepresentations. 

The  only  thing  that  can  be  said  is  that  the  master 
of  the  vessel  was  willing  to,  and  did,  give  the  bond 
in  question  to  the  Government,  and  that  the  Govern- 
ment was  willing  to,  and  did,  accept  the  bond,  and 
accordingly  took  no  steps  to  seize  the  vessel  or  pro- 
ceed against  the  master.  We  submit  that  the  Gov- 
ernment was  quite  as  competent  to  judge  of  the 
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validity  of  the  bond  accepted  by  it  as  the  master, 
and  it  cannot  now  claim  that  the  bond,  invalid  as 
it  is,  is  validated  because  its  representatives  failed 
to  secure  a  proper  bond.  In  other  words,  the  repre- 
sentatives of  the  Government  exacted  an  illegal  and 
invalid  bond,  and  it  would  be  ridiculous  to  hold  that 
having  so  done,  the  Government  can  now  preclude 
the  parties  from  showing  that  illegality  and  in- 
validity. Otherv\rise  no  bond  whatever  taken  by  the 
Government,  however  obviously  invalid  or  defective, 
could  ever  be  contested. 

We  submit  that  the  Government  occupies  no 
better  position  than  an  individual  party  in  a  case 
such  as  this.  If,  instead  of  the  Government,  an  in- 
dividual had  been  the  party  claiming  under  the  bond 
in  question,  we  do  not  believe  the  argument  of  es- 
toppel would  even  have  been  suggested. 

What  is  it  that  the  plaintiffs  in  error  are  estopped 
to  deny?  It  can  only  be  claimed  that  they  are 
estopped  to  deny  a  matter  which  is  purely  and 
simply  a  question  of  law,  the  legality  or  illegality 
of  the  bond.  The  bond  when  accepted  by  the  Gov- 
ernment, spoke  for  itself,  as  it  speaks  for  itself  now. 
If  it  was  an  invalid  bond  when  offered,  when  ac- 
cepted, and  when  acted  upon,  it  is  an  invalid  bond 
now. 

CONCLUSION. 

In  the  concluding  remarks  of  counsel  for  the  Gov- 
ernment in  his  brief,  an  appeal  is  directed  to  the 
courts  on  the  ground  of  convenience.  Such  an  argu- 
ment merits  no  reply.  We  simply  refer  the  court  to 
the  quotation  from  Sherlock  vs.  United  States,  43 
Ct.  of  CI.  161,  on  page  28  of  our  opening  brief, 
which  amply  disposes  of  this  argument. 
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To  summarize,  the  decision  of  the  court  is  clearly 
a  special  finding  of  facts.  However,  whatever  may 
be  the  conclusion  reached  by  the  court  on  that  point, 
the  whole  question  of  the  liability  of  the  plaintiffs 
in  error  is  open  to  review  by  this  courts  on  the 
question  raised  by  the  motion  in  arrest  of  judgment. 
If  the  complaint,  which  sets  forth  the  bond  in  full, 
does  not  set  forth  a  cause  of  action,  it  could  not  be 
remedied  by  any  evidence  that  could  be  taken,  and 
consequently  irrespective  of  the  judgment  of  the 
trial  court,  a  reversal  should  follow.  Again  pure 
questions  of  law  are  raised  by  the  exceptions  to  the 
admission  of  the  evidence  upon  which  the  trial  court 
relied  in  arriving  at  its  conclusion,  and  we  have  we 
submit,  demonstrated  the  errors  committed  in 
allowing  this  evidence,  and  again  for  that  reason  a 
reversal  should  follow.  The  only  affirmative  point 
raised  by  the  Government,  is  that  of  estoppel,  and 
we  feel  secure  in  our  position  that  none  of  the 
elements  of  estoppel  are  to  be  found  in  this  case. 

We  therefore  submit  that  the  judgment  below 
should  be  reversed. 

Respectfully  submitted, 

Henry  Holmes, 
William  L.  Stanley, 
Clarence  H.  Olson, 
(,  Attorneys  foi  Plaintiffs  in  Error. 
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JAS.  F.  FINDLAY,  T.  CLIVE  DAVIES  and 
W.  H.  BAIRD, 
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UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 


Upon  Writ  of  Error  to  the  United  States  District  Court 
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PETITION  FOR  REHEARING 


Come  now  James  F.  Findlay,  T.  Clive  Davies  and 
W.  H.  Baird,  the  plaintiffs  in  error  in  the  above  en- 
titled cause  and  respectfully  petition  this  Honorable 
Court  for  a  re-hearing  of  said  cause  for  the  follow- 
ing reasons,  to-wit: 

1.  Because  this  Honorable  Court  in  its  decision 
in  said  cause  held  that  the  evidence  of  the  negotia- 
tions and  proceedings  leading  up  to  the  giving  of 
the  bond  upon  which  suit  was  brought  in  said  cause 
was  admissible  upon  the  trial  of  said  cause  for  the 
purpose  of  interpreting  the  sense  in  which  the  par- 


ties  to  said  bond  understood  the  terms  thereof  and 
that  there  was  no  error  committed  in  the  admission 
of  the  same  as  evidence  in  said  cause,  whereas  the 
terms  of  the  said  bond  are  clear  and  unambiguous 
and  therefore  the  admission  of  the  said  evidence 
was  in  violation  of  the  parol  evidence  rule. 

2.  Because  this  Honorable  Court  in  its  decision 
in  said  cause  held  that  the  evidence  of  the  subse- 
quent proceedings  in  presenting  the  facts  contem- 
plated by  said  bond,  to  the  Department  of  Com- 
merce and  Labor  was  admissible  upon  the  trial  of 
said  cause  on  the  ground  that  it  was  a  question  for 
the  trial  court  to  decide  whether  the  facts  had  been 
presented  to  the  Department  as  provided  in  said 
bond,  whereas  neither  the  pleadings  nor  the  issues  in 
said  cause  involved^  any  question  concerning  the 
presentation  of  facts  to  said  Department,  and  fur- 
ther because  the  said  evidence  was  actually  and  in 
fact  relied  upon  by  the  trial  court  for  the  purpose 
of  construing  the  said  bond,  whereas  the  terms  of 
said  bond  are  clear  and  unambiguous  and  therefore 
the  admission  of  said  evidence  for  the  purpose  of 
construing  said  bond  was  in  violation  of  the  parol 
evidence  rule,  and  furthermore  the  same  was  relied 
upon  by  the  trial  court  as  a  construction  of  the 
terms  of  the  said  bond  by  the  parties  thereto,  where- 
as it  does  not  appear  that  the  plaintiffs  in  error  or 
any  of  them  had  knowledge  or  are  chargeable  with 
notice  of  the  matters  so  presented  by  the  defendant 
in  error  to  the  said  Department. 

3.  Because  this  Honorable  Court  in  its  decision 
in  said  cause  held  that  the  said  bond  was  valid  as 
a  common  law  obligation  on  the  ground  that  the 
Secretary  of  Commerce  and  Labor  had  jurisdiction 
in  the  exercise  of  his  supervisory  and  revisory  au- 
thority over  the  action  of  his  subordinates  to  in- 
quire and  determine  v/hether  in  his  opinion  the 
penalties  of  the  statute  had  been  incurred  by  said 
plaintiff  in  error  James  F.  Findlay,  and  if  they  had 
been  incurred,  to  direct  proceedings  in  Court  to  be 


taken  for  their  recovery,  whereas  the  condition  and 
the  only  condition  of  the  said  bond  provided  for  the 
payment  of  such  amount  as  the  said  Department 
should  determine  the  principal  thereof  was  liable 
for  on  account  of  such  penalties,  and  therefore  by 
the  terms  thereof  the  said  principal  was  excluded 
from  and  deprived  of  any  defense  in  a  court  of  law ; 
that  is  to  say,  by  its  decision  this  Honorable  Court 
while  holding  that  the  Secretary  of  Commerce  and 
Labor  had  no  authority  to  determine  the  amount 
of  said  penalties  as  a  judicial  question,  held  that  the 
said  bond  contemplated  a  preliminary  but  not  final 
determination  of  the  said  penalties  for  the  purpose 
of  prosecution,  whereas  the  only  condition  of  the 
said  bond  was  the  payment  of  the  amount  deter- 
mined by  the  Secretary,  thus  depriving  said  plain- 
tiff in  error  of  any  day  in  Court. 

iVnd  your  petitioners,  said  plaintiffs  in  error, 
therefore  pray  that  an  order  be  made  for  a  re- 
hearing of  the  said  cause  on  a  day  to  be  appointed 
by  this  Honorable  Court  and  upon  such  points  as 
this  Honorable  Court  may  direct. 

James  F.  Findlay, 

T.  Clive  Davies,  and 

W.  H.  Baird, 

said  Plaintiffs  in  Error. 

By  Henry  Holmes, 
Clarence  H.  Olson, 

their  attorneys. 


CERTIFICATE. 

I,  CLARENCE  H.  OLSON,  one  of  the  attorneys 
for  the  above  named  petitioners  and  plaintiffs  in 
error,  hereby  certify  that  in  my  judgment  the  fore- 
going petition  is  well  founded  and  that  it  is  not  in- 
terposed for  the  purpose  of  delay. 

Clarence  H.  Olson. 
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Names  and  Addresses  of  Counsel, 
JAMES  B.  MURPHY,  Esquire,  Attorney  for  Appel- 
lant and  Appellee,  Washington  Trust  Company, 
911  Lo^vman  Building,  Seattle,  Washington. 
J.  W.  RUSSELL,  Attorney  for  Appellee  and  Appel- 
lant, Trustee  in  Bankruptcy,  714  Lowman  Build- 
ing, Seattle,  Washington.     [1*] 

In  the  District  Court  of  the  United  States  for  the 

Western  District  of  Washington,  Northern  Divi- 
sion. 

IN  BANKRUPTCY— No.  4717. 
In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 
Order  Appointing  Receiver 

Upon  the  annexed  petition  of  Standard  Oil  Com- 
pany, Seattle  Hardware  Co.  and  Cataract  Refining 
Mfg  Co.  verified  the  10th  day  of  September,  1911 
and  tl:e  petition  in  bankruptcy  filed  herein  against 
the  above-named  bankrupt,  in  the  office  of  the  Clerk 
of  this  Court  on  the  16th  day  of  September,  1911 
and  upon  the  bond  of  your  petitioner  duly  fil  d  and 

as  reauL,t  T'^  ''""^*  ^^^'  ^"^^^^  ^-^-pt 
as  required  by  law,  and  that  the  appointment  of  a 
receiver  is  absolutely  neeessarv  fnr-  X  ! 

of  tbi«  «c+o+  necessary  tor  the  preservation 

of  this  estate,  now  on  motion  of  attorney  for  the  peti- 
tioning creditors  herein,  ^ 

•Page.nu»b„  appeaH„,  at  foot  of  pa,e  of  oH.ina,  eenMed  Reco.d. 
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IT  IS  ORDERED : 

That  Edward  H.  Chavelle,  Esq.,  be  and  he  hereby 
is  appointed  temporary  receiver  of  the  property,  as- 
sets and  effects  of  the  above  alleged  bankrupt,  with 
all  the  usual  rights  and  powers  thereof  until  the  fur- 
ther order  of  this  court,  in  the  premises. 

And  it  is  further  ordered : 

That  the  said  receiver  give  a  bond  to  the  people 
of  the  United  States  in  the  sum  of  Five  Thousand 
Dollars  conditioned  for  the  faithful  discharge  of  his 
duties  as  such  receiver,  and 

It  is  further  ordered : 

That  the  said  alleged  bankrupt  forthwith  deliver 
to  the  said  receiver  all  of  its  property,  assets  and 
effects  now  in  its  possession  and  under  its  control,  and 
the  said  alleged  bankrupt  [2]  and  all  other  per- 
sons, firms,  corporations,  all  creditors  of  the  said 
alleged  bankrupt,  as  well  as  its  attorneys,  agents  and 
servants  and  all  sheriffs,  marshals  and  other  officers, 
deputies  and  their  employees,  are  hereby  jointly  and 
severally  restrained  and  enjoined  from  removing, 
transferring  or  otherwise  interfering  with  the  prop- 
ety,  assets  and  effects  of  the  above-named  alleged 
bankupt,  and  from  prosecuting,  executing  or  suing 
out  of  any  court  any  process,  attachment,  replevin 
or  other  writ  for  the  purpose  of  taking  possession, 
impounding  or  interfering  with  any  property,  as- 
sets or  effects  of  the  above-named  alleged  bankrupt, 
and  from  molesting,  disturbing  or  interfering  with 
the  receiver  herein  appointed  in  the  discharge  of  his 

duties. 

C.  H.  HANPORD, 

District  Judge. 
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[Endorsed]  :  Order  Appointing  Receiver.  Filed 
in  the  U.  S.  District  Court,  Western  Dist.  of  Wash- 
ington. Sep.  18,  1911.  F.  A.  Simpkins,  Acting 
Clerk.     [3] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

IN  BANKRUPTCY— No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Alleged  Bankrupt. 

Order  of  Adjudication. 

At  Seattle,  in  the  said  District,  on  the  16th  day  of 
September,  1911,  bfeore  the  Honorable  C.  H.  Han- 
ford,  Judge  of  the  said  Court  in  Bankruptcy. 

The  petition  of  Standard  Oil  Company,  a  corpora- 
tion of  Seattle,  King  County,  Washington,  Seattle 
Hardware  Company,  a  corporation  of  Seattle,  King 
County,  Washington  and  Cataract  Refining  &  Manu- 
facturing Company,  a  corporation  of  Buffalo,  Erie 
County,  New  York,  that  the  Washington  Steel  &  Bolt 
Company,  a  corporation  be  adjudged  a  bankrupt 
within  the  true  intend  and  meaning  of  the  Acts  of 
Congress  relating  to  Bankruptcy,  having  been  heard 
and  duly  considered,  the  said  Washington  Steel  & 
Bolt  Company,  a  corporation,  is  hereby  declared  and 
adjudged  bankrupt  accordingly. 

Witness  the  Honorable  C.  H.  Hanford,  Judge  of 
the  said  Court  and  the  seal  thereof,  at  Seattle,  in  said 
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district  on  the  19th  day  of  September,  1911. 
[Seal]  P.  A.  SIMPKINS, 

Acting  Clerk. 
Enter:  C.  H.  Hanford, 

Judge. 

[Endorsed]  :  Order  of  Adjudication.  Filed  in  the 
TJ.  S.  District  Court,  Western  Dist.  of  Washington. 
Sep.  19,  1911.     F.  A.  Simpkins,  Acting  Clerk.     [4] 


[Order  of  Referee  Approving  Election  of  Trustee, 

etc.]. 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  4717— IN  BANKRUPTCY. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

This  being  the  day  appointed  for  the  first  meet- 
ing of  creditors  of  which  due  notice  has  been  given, 
the  undersigned  Referee  of  the  said  Court  in  Bank- 
ruptcy, sat,  pursuant  to  such  notice,  to  take  the  proof 
of  debts  and  for  the  choice  of  trustee  under  the  said 
bankruptcy  and  he  does  hereby  certify ; 

That  the  creditors  whose  claims  had  been  duly 
proven  and  were  present  or  duly  represented  unani- 
mously elected  Edward  H.  Chavelle,  of  Seattle  in 
said  district,  as  trustee  of  said  bankrupt's  estate  and 
fixed  the  penalty  of  his  bond  in  the  sum  of  $1000.00, 
which  action  was  and  is  approved  and  this  order  made 
and  filed  accordingly. 
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Dated  at  Seattle,  in  said  district,  this  26th  day  of 

March,  1912. 

JOHN  P.  HOYT, 

Referee  in  Bankruptcy. 

[Endorsed] :  Appointment  of  Trustee.  Filed 
March  26th,  1912,  3  P.  M.  John  P.  Hoyt,  Referee. 
Piled  in  the  United  States  District  Court,  Western 
District  of  Washington.  Dec.  8,  1914.  Prank  L. 
Crosby,  Clerk.     By  B.  E.  Simpkins,  Deputy.     [5] 


[Petition  of  The  Washington  Trust  Company  to 

Foreclose  Mortgage.] 

In  the  District  Court  of  the  United  States,  for  th^ 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No. .     IN  BANKRUPTCY. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

Comes  now  The  Washington  Trust  Company,  a 
corporation,  and  shows  this  court : 

1.  That  said  The  Washington  Trust  Company  is 
a  corporation  organized  under  the  laws  of  the  State 
of  Washington. 

2.  That  on  the  first  day  of  September,  1908,  said 
bankrupt,  Washington  Steel  &  Bolt  Company,  a  cor- 
poration, made,  executed  and  delivered  to  the  under- 
signed its  first  mortgage  coupon  bonds  to  the  amount 
of  Two  Hundred  Thousand  ($200,000.00)  Dollars, 
and  on  the  same  date  and  simultaneously  therewith, 
made,  executed  and  delivered  to  said  The  Washing- 
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ton  Trust  Company  its  mortgage  trust  deed,  upon  all 
of  its  property,  both  real  and  personal,  and  all  prop- 
erty which  it  should  thereafter  own,  both  real  and 
personal,  including  the  personal  property  which  the 
trustee  herein  is  seeking  to  obtain  an  order  author- 
izing him  to  sell,  which  said  mortgage  trust  deed  was 
duly  acknowledged  so  as  to  entitle  the  same  to  be 
recorded,  and  was  thereafter  duly  filed  and  recorded 
in  the  auditor's  office  of  Snohomish  County,  State  of 
Washington,  in  Volume  Sixty-nine  (69)  of  Mort- 
gages, at  page  Three  Hundred  Eighty-eight  (388). 

[6] 

3.  That  thereafter  and  prior  to  the  time  that  said 
Washington  Steel  &  Bolt  Company  became  insolvent 
there  was  certified  by  said  The  Washington  Trust 
Company  and  negotiated  by  said  Washington  Steel 
&  Bolt  Company  $53,100.00'  of  said  bonds. 

4.  That  the  Bank  of  Montreal,  a  banking  corpo- 
ration, doing  business  at  Spokane,  Washington,  is 
the  owner  and  holder  of  $47,900i.00  par  value  of  said 
bonds  so  issued  and  negotiated. 

5.  That  said  bonds  provide  for  the  payment  of  in- 
terest thereon  at  the  rate  of  eight  per  cent  per  annum, 
payable  semi-annually  on  the  first  days  of  March 
and  September  in  each  year ;  that  said  mortgage  trust 
deed  provided  that  in  case  default  should  be  made 
by  said  Washington  Steel  &  Bolt  Company  in  the 
payment  of  the  semi-annual  interest  on  any  of  the 
bonds  issued  under  this  indenture,  according  to  the 
tenor  of  the  coupons  annexed  thereto  as  they  severally 
became  due,  and  if  such  interest  shall  remain  un- 
paid, or  in  arrears  for  a  period  of  six  months,  that 
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then  and  thereupon  in  every  such  case  it  shall  be  the 
duty  of  the  trustee,  upon  a  requisition  in  writing, 
signed  by  the  holders  of  not  less  than  one-third  in 
amount  of  said  bonds  then  outstanding,  and  being 
furnished  with  adequate  security  and  indemnity 
against  all  costs,  expenses  and  liabilities  to  be  by  it 
incurred,  to  proceed  to  enforce  the  rights  of  the  bond- 
holders under  said  trust  deed,  either  by  a  suit  or 
suits  in  equity  or  at  law,  in  aid  of  the  execution  of 
such  powers  or  otherwise  as  the  trustee  being  ad- 
vised by  counsel  shall  deem  most  effectually  to  en- 
force such  rights. 

6.  That  the  interest  on  said  bonds  held  and  owned 
by  said  Bank  of  Montreal  as  aforesaid  has  not  been 
paid,  and  has  not  been  due  for  more  than  six  months 
prior  to  February  19,  1912.  That  the  interest  which 
became  due  on  said  bonds  on  March  1,  1912,  has  not 
been  paid.     [7] 

7.  That  on  February  19,  1912,  the  Bank  of  Mon- 
treal executed  and  delivered  to  your  petitioner  a 
written  guarantee  of  indemnity  against  all  costs,  ex- 
penses and  liabilities  to  be  incurred  by  it  in  pro- 
ceeding to  enforce  the  right  of  said  bondholders,  and 
in  writing  requested  and  required  your  petitioner 
to  proceed  immediately  to  foreclose  said  mortgage 
deed  of  trust,  and  to  enforce  the  rights  of  the  bond- 
holders under  said  indenture,  according  to  the  terms 
and  provisions  thereof. 

8.  That  your  petitioner  has  elected  to  proceed  to 
foreclose  said  mortgage  trust  deed  in  a  court  of 
equity,  in  accordance  with  the  terms  and  provisions 
thereof. 
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9.  That  the  property  included  in  said  mortgage, 
both  real  and  personal,  is  that  tract  or  parcel  of  land 
with  the  buildings  thereon  erected,  and  all  machinery 
connected  with  or  attached  to  said  buildings  and 
property  situated  in  the  town  of  Edmunds,  County 
of  Snohomish,  and  State  of  Washington,  together 
with  all  and  singular  the  tenements,  hereditaments 
and  appurtenances  belonging  to  said  property,  and 
the  reversion,  remainders,  tolls,  income,  rent,  issues, 
and  profits  thereof,  including  all  chattels,  fixtures, 
furnishings,  machinery,  tools,  and  every  other  es- 
tate, right,  title  and  interest,  property  and  appurte- 
nances of  said  Washington  Steel  &  Bolt  Company, 
including  the  personal  property  for  which  trustee  in 
bankruptcy  herein  is  now  seeking  an  order  authoriz- 
ing him  to  sell. 

10.  That  the  value  of  said  property,  all  property 
of  said  bankrupt,  both  real  and  personal  does  not 

exceed  the  sum  of  $ ,  and  in  the  opinion  of 

your  petitioner  said  property  will  not  sell  for  enough 
to  satisfy  said  mortgage  indebtedness. 

WHEREFORE  said  The  Washington  Trust  Com- 
pany prays  that  it  be  granted  an  order  by  this  Court 
authorizing  and  empowering  [8]  it  to  foreclose 
its  said  mortgage  upon  the  real  estate  and  personal 
property  belonging  to  said  bankrupt. 

MURPHY,  WALL  and  DANSON, 
WILLIAMS  and  DANSON, 
Attorneys  for  the  Washington  Trust  Company. 

State  of  Washington, 
County  of  Spokane, — ss. 
J.  CRIER  LONG,  being  first  duly  sworn,  upon 


Washington  Trust  Company  et  al,  9 

oath  deposes  and  says:  That  affiant  i3  president  of 
The  Washington  Trust  Company  above  named,  that 
he  has  read  the  foregoing  petition,  knows  the  con- 
tents therein  contained,  and  that  the  same  are  true 
as  he  verily  believes. 

J.  GRIER  LONG. 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  July,  1912. 

[Seal]  R.  J.  DANSON, 

Notary     Public     for     Washington,     Residing     at 
Spokane. 

[Indorsed]  :  Petition :  Filed  August  14,  1912,  3 
P.  M. 

JOHN  P.  HOYT, 
Referee. 

Filed  in  the  U.  S.  District  Court,  for  Western  Dis- 
trict of  Washington.  Dec.  30,  1912.  Frank  L. 
Crosby,  Clerk.     [9] 


[Answer  of  Trustee  to  Petitioii  to  Foreclose 

Mortgage.] 

In  the  District  Court  of  the  United  States,  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion, 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

The  trustee  of  Washington  Steel  &  Bolt  Com- 
pany, a  corporation,  the  bankrupt  above  named,  an- 
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swering  the  answer  and  petition  of  The  Washington 
Trust  Company  herein. 

I. 
Admits  the  allegations  of  paragraph  I  thereof. 

II. 
Denies,  upon  information  and  belief,  the  making, 
execution  and  delivery  of  the  $200,000.00  of  bonds,  or 
any  part  thereof,  as  alleged  in  paragraph  II  thereof. 

III. 
Admits  that  on  the  1st  day  of  September,  1908,  the 
Washington  Steel  &  Bolt  Company  made,  executed 
and  delivered  what  purported  to  be  a  mortgage  upon 
certain  real  and  personal  property  therein  described, 
and  purporting  to  cover  any  and  all  real  and  per- 
sonal property  thereafter  acquired  by  it,  and  that 
such  purported  mortgage  was  recorded  in  Snohomish 
County,  Washington,  in  Volume  60  of  Mortgages,  at 
page  388,  as  alleged  in  paragraph  II  thereof. 

IV. 
Denies  each  and  every  allegation  of  said  paragraph 
II,    except  as    hereinbefore  expressly    admitted  or 
denied. 

V. 
Denies  each  and  every  allegation  contained  in  para- 
graphs III  and  IV  thereof. 

VI. 

Admits  that  certain  bonds  prepared  by  the  Wash- 
ington Steel  &  Bolt  Company  purported  to  bear  in- 
terest at  the  rate  of  8% ,  payable  semi-annually  [  10] 
as  alleged  in  paragraph  V  thereof. 

VII. 
Denies  each  and  every  other  allegation  contained 
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in  said  paragraph  V  thereof. 

VIII. 

Denies  that  he  has  any  knowledge,  or  information 
sufficient  to  form  a  belief,  as  to  the  allegations  con- 
tained in  paragraphs  VI,  VII,  and  VIII  thereof. 

IX. 

Denies  each  and  every  allegation  contained  in  para- 
graph IX  and  X  thereof. 

X. 

Admits  the  allegations  of  paragraph  XI  thereof. 

And  the  trustee,  further  answering  said  answer 
and  petition,  and  as  affirmative  matter,  alleges : 

I. 

That  no  bonds  were  ever  regularly  issued  by  the 
Washington  Steel  &  Bolt  Company,  as  provided  in 
and  by  the  terms  of  said  purported  mortgage,  and 
that  all  bonds  purporting  to  be  issued  by  said  Wash- 
ington Steel  &  Bolt  Company  thereunder  were  and 
are  void. 

II. 

That  in  so  far  as  said  purported  mortgage  pur- 
ported to  embrace  the  personal  property  therein  de- 
scribed, it  permitted  the  mortgagor  therein  to  sell 
and  dispose  of  said  personal  property  for  its  own 
benefit  and  was  and  is,  by  reason  thereof,  fraudulent 
and  void. 

III. 

That  by  reason  of  there  being  no  valid  outstand- 
ing bonds  secured  thereby,  said  purported  mortgage 
is  a  nullity. 

Wherefore,  the  trustee  prays  for  a  decree  herein 
decreeing  that  said  purported  mortgage  is  fraudulent 
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and  void  as  to  the  personal  property  therein  men- 
tioned ;  that  it  is  void  as  to  future-acquired  property, 
both  real  and  personal;  that  all  bonds  purporting 
to  have  been  issued  [11]  by  the  Washington  Steel 
&  Bolt  Company  pursuant  to  the  provisions  of  said 
purported  mortgage  were  and  are  void,  and  direct- 
ing the  same  to  be  surrendered  and  cancelled;  that 
said  purported  mortgage  be  decreed  to  be  of  no  force 
and  effect,  and  that  the  same  be  cancelled  of  rec- 
ord; and  that  the  trustee  have  such  other,  further 
or  different  relief  as  shall  be  deemed  meet  and  equi- 
table. 

J.  W.  RUSSELL, 

Attorney  for  Trustee  in  Bankruptcy. 

State  of  Washington, 
County  of  King, — ss. 

Edward  H.  Chavelle,  being  duly  sworn,  deposes 
and  says  that  he  is  the  Trustee  in  Bankruptcy  herein ; 
that  he  has  read  the  foregoing  answer,  knows  the 
contents  thereof,  and  believes  the  same  to  be  true. 

EDWARD  H.  CHAVELLE. 

Subscribed  and  sworn  to  before  me  this  15th  day 
of  April,  A.  D.  1913. 

[N.  S.]  O.  L.  WILLITT, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 

Receipt  of  a  copy  of  the  within  answer  and  due 

service  thereof,  is  admitted  this day  of  April, 

1913. 

JAS.  B.  MURPHY.     (E.  K.) 

DANSON,  WILLIAMS  &  DANSON. 

(E.  K.) 

Attorneys  for  Petitioner. 
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[Endorsed]  :  Answer  of  Trustee  to  Answer  and 
Petition  of  the  Washington  Trust  Company.  Filed 
April  25th,  1913.  2  P.  M.  John  P.  Hoyt,  Referee. 
Filed  in  the  United  States  District  Court,  Western 
District  of  Washington,  Jul.  9,  1913.  Frank  L. 
Crosby,  Clerk.     By ,  Deputy.     [12] 


In  the  District  Court  for  the  State  of  Washington, 

Northern  Division, 

No.  4717. 

In  the  Matter  of  the  WASHINGTON  STEEL  AND 
BOLT  COMPANY,  a  Corporation, 

Bankrupt. 

Reply  [to  Answer  of  Trustee  to  Petition  to  Foreclose 

Mortgage]. 

Comes  now  the  Washington  Trust  Company  and 
for  reply  to  the  answer  of  the  Trustee  of  the  Wash- 
ington Steel  &  Bolt  Company,  a  Corporation,  denies 
and  says  as  follows : 

I. 

Referring  to  the  first  paragraph  of  the  further 
affirmative  answer,  it  denies  each  and  every  allega- 
tion therein  contained. 

11. 

Eeferring  to  paragraph  II  of  the  affirmative  mat- 
ter set  out  in  said  answer,  it  denies  each  and  every 
allegation  therein  contained. 

III. 

Referring  to  paragraph  III  of  said  affirmative 
matter,  it  denies  each  and  every  allegation  therein 
contained. 
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WHEREFORE,  Having  fully  replied  to  said 
affirmative  matter,  the  Washington  Trust  Company 
prays  as  it  has  heretofore  prayed  in  its  petition 
herein. 

JAMES  B.  MURPHY, 

Attorney  for  Washington  Trust  Company. 

State  of  Washington, 
County  of  King, — ss. 

James  B.  Murphy,  being  first  duly  sworn,  upon 
oath  deposes  and  says :  That  he  is  attorney  for  the 
petitioner  herein,  the  Washington  Trust  Company; 
that  he  has  heard  the  foregoing  reply  read,  knows  the 
contents  thereof  and  believes  the  same  to  be  true; 
that  he  makes  this  affidavit  for  and  on  behalf  of  this 
petitioner  because  it  is  a  corporation  and  has  no 
officer  in  King  County,  State  of  Washington,  to 
verify  a  pleading.     [13] 

JAMES  B.  MURPHY, 

Sworn  and  subscribed  to  before  me  this  21st  day 
of  April,  1913. 

ROBERT  BOOTH, 
Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 
Copy  of  within  Reply  received  and  due  service  of 
same  acknowledged  this  21st  day  of  April,  1913. 

J.  W.  RUSSELL, 
Attorney  for  Trustee  of  Wash.  Steel  &  Bolt  Co. 
[Endorsed]  :  Reply.     Filed  April  25th,  1913,  2  P. 
M.     John  P.  Hoyt,  Referee. 

[Endorsed]  :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  July  9, 1913. 
Frank  L.  Crosby.    By  Deputy.     [14] 
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[Opinion  of  Referee  Filed  November  26,  1912,  on 
Petition  to  Foreclose  Mortgage,  etc.] 

In  the  District  Court  of  the  United  States,  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  4717.— IN  BANKRUPTCY. 

In  the  Matter  of  the  WASHINGTON  STEEL  & 
BOLT  COMPANY,  a  Corporation, 

Bankrupt. 

MEMORANDUM  OF  DECISION. 

The  petitioner,  the  Washington  Trust  Company, 
seeks  leave  to  foreclose  its  mortgage  outside  the 
bankruptcy  proceeding,  and  in  the  opinion  of  the 
undersigned  is  entitled  to  such  leave  if,  in  view  of 
the  principles  of  equity,  it  can  do  so  without  injury 
to  the  rights  of  other  interested  parties.  The  facts 
show  that  soon  after  adjudicaation  the  bankruptcy 
court,  by  its  proper  officers  took  possession  of  all  the 
assets  belonging  to  said  bankrupt  estate,  practically 
the  whole  of  which  is  claimed  by  the  mortgagee  to 
be  covered  by  its  mortgage.  The  property  so  taken 
possession  of  was  of  such  a  nature  that  it  required 
attention  to  preserve  it.  The  possession  so  taken  has 
remained  in  the  Bankruptcy  Court  to  this  day,  and 
for  many  months  after  possession  was  taken  no 
question  was  made  or  objection  raised  on  the  part  of 
the  mortgagee  or  any  other  person  interested  to  the 
retention  of  such  possession  by  the  officers  of  the 
Bankruptcy  Court,  and  no  demand  whatever  was 
made  by  or  in  behalf  of  said  mortgagee  to  secure 
possession  of  the  property  or  the  right  to  control  the 
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same  until  the  filing  of  its  petition  herein,  asking  for 
leave  to  foreclose  as  hereinbefore  stated.  During  all 
this  time  the  safety  of  the  property  in  question  re- 
quired the  services  of  a  watchman,  the  expenditure 
of  money  for  light  and  water  required  in  the  care  of 
the  property  and  the  attention  of  the  receiver  and 
the  trustee  in  looking  after  the  same  and  seeing  to  it 
that,  so  far  as  the  assets  in  his  hands  would  allow, 
the  property  was  properly  watched  and  cared  for. 
Under  these  circumstances  the  undersigned  is  of  the 
opinion  that  equity  requires  that  the  mortgagee,  be- 
fore being  allowed  to  foreclose  its  mortgage  outside 
of  the  bankruptcy  proceeding  or  take  possession  of 
the  property,  should  be  required  to  pay  the  reason- 
able expenses  incurred  in  so  caring  for  the  prop- 
erty," by  or  in  behalf  of  the  receiver  or  trustee. 
The  services  so  required,  if  reasonably  compensated 
for,  will  amount  to  [15]  a  large  sum  and  it  is 
unfortunate  for  all  concerned  that  circumstances 
have  seemed  to  make  it  necessary  for  the  property 
to  have  been  retained  in  the  possession  of  the  Bank- 
ruptcy Court  so  long  as  it  has.  However,  so  far  as 
the  undersigned  is  advised,  no  fault  can  be  charged 
to  the  receiver  or  trustee  on  account  of  such  delay. 
In  the  opinion  of  the  said  undersigned  the  mortgagee 
should  be  required  to  assert  its  rights  in  the  Bank- 
ruptcy Court  and  pay  such  a  proportion  of  the  ex- 
penses incident  to  the  care  of  the  property  and  the 
supervision  thereof  as  may  be  found  to  be  equitable 
or,  if  it  desires  to  proceed  to  foreclose  the  mortgage 
outside  the  bankruptcy  proceeding  it  should  pay  into 
the  hands  of  the  trustee  for  disbursement  to  those 
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interested  a  fair  compensation  under  all  the  circum- 
stances for  the  services  of  the  watchman  and  others 
in  looking  after  the  property,  the  water  and  light 
bills  which  have  been  incurred,  and  some  compensa- 
tion to  the  receiver  and  to  the  trustee  for  super- 
vising those  engaged  in  the  care  of  the  property.  As 
to  what  amount  should  be  required  to  be  paid  is  a 
difficult  matter  to  determine.  The  property  was  so 
situated  that  it  was  difficult  to  provide  for  its  care 
and  the  receiver  and  the  trustee  have  been  at  a  dis- 
advantage in  providing  for  such  care  by  reason  of 
the  fact  that  neither  of  them  had  any  funds  in  his 
hands  with  which  to  insure  those  employed  proper 
compensation.  The  liabilities  incurred,  if  estimated 
at  the  price  agreed  to  be  paid  by  the  receiver  or 
trustee,  would  amount  to  at  least  $1400.00,  and  the 
receiver  and  trustee  should  be  allowed  at  least  $200.00 
for  looking  after  the  matter  and  after  reducing 
these  claims  to  the  minimum  they  will  amount  to  at 
least  $1200.  The  prayer  of  the  petitioner  will  be 
granted  upon  condition  that  he  pays  to  the  trustee 
for  the  benefit  of  the  estate  the  sum  of  Twelve  Hun- 
dred Dollars  ($1200).  Otherwise,  said  petition  will 
be  denied.  It  was  suggested  upon  argument  that  the 
Referee  indicate  what  expenses  would  be  charged 
against  the  mortgagee  in  the  bankruptcy  proceeding 
if  it  elected  to  remain  therein  and  have  its  mortgage 
there  foreclosed.  The  Referee  finds  it  impossible  to 
announce  beforehand  what  equity  will  require  for 
the  reason  that  the  facts  upon  which  the  adjustment 
must  be  made  cannot  now  be  determined.  All  that 
can  properly  be  stated  at  this  time  is  that  the  general 
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expenses  of  administration  will  not  be  charged  [16] 
against  the  mortgagee  but  only  its  proportion  of  the 
necessary  expenditures  for  the  care  of  the  property 
and  the  costs  and  expenses  incident  to  the  sale 
thereof. 

An  order  may  be  prepared  and  submitted  in  ac- 
cordance with  the  foregoing. 

Dated  at  Seattle,  in  said  District,  this  26  day  of 
November,  1912. 

JOHN  R.  HOYT, 
Referee  in  Bankruptcy. 

[Endorsed] :  Memorandum  of  Decision.  Piled 
Nov.  26th,  1912,  3  P.  M.  John  P.  Hoyt,  Referee. 
Filed  in  the  United  States  District  Court,  Western 
District  of  Washington.  Dec.  30,  1912.  Frank  L. 
Crosby,  Clerk.     [17] 


[Order  of  Referee  Re  Petition  of  Washington  Trust 
Co.  to  Foreclose  Mortgage.] 

In  the  District  Court  of  the  United  States,  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 

COMPANY, 

Bankrupt. 

PETITION. 
This  cause  coming  on  to  be  heard  upon  the  petition 
of  the  Washington  Trust  Company  for  leave  to  fore- 
close its  mortgage  outside  the  bankruptcy  proceed- 
ing, and  the  Referee  being  fully  advised  in  the  prem- 
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ises,  delivered  a  written  opinion  herein  on  the  26th 
day  of  November,  1912,  and  in  pursuance  of  said 
written  opinion,  it  is  considered : 

I.  ORDERED  AND  DECREED  by  the  Referee 
that  the  prayer  of  the  petitioner  be  granted  upon  the 
condition  that  it  pay  to  the  Trustee  for  the  benefit  of 
said  estate  the  sum  of  Twelve  Hundred  Dollars 
($1200)  ;  otherwise  said  petition  will  be  denied,  and 
it  is  further 

II.  ORDERED  AND  DECREED  That  the  said 
Washington  Trust  Company  pay  to  Edward  H.  Cha- 
velle,  Trustee  in  Bankruptcy,  for  the  benefit  of  said 
bankrupt  estate  the  sum  of  twelve  hundred  dollars 
($1200)  on  or  before  the  26th  day  of  December, 
1912,  and  in  the  event  that  said  sum  is  not  paid,  then 
and  in  that  event  the  petition  of  the  Washington 
Trust  Company  to  foreclose  its  mortgage  outside  the 
bankruptcy  proceeding  is  hereby  denied.  That  the 
Washington  Trust  Company  hereby  excepts  to  Para- 
graph I  and  II  of  this  order  and  to  the  whole  and 
every  part  of  each  of  said  paragraphs,  and  its  ex- 
ception hereby  allowed. 

Dated  at  Seattle  in  said  State  and  District  this 
19th  day  of  December,  1912. 

JOHN  P.  HOYT, 
Referee  in  Bankruptcy.     [18] 

[Indorsed] :  Order  as  to  payment  of  certain  ex- 
penses, etc.  Filed  the  19th  day  of  December,  1912, 
11  A.  M.     John  P.  Hoyt,  Referee. 

[Indorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Dec.  30, 
1912.     Frank  L.  Crosby,  Clerk.     By  Deputy.     [19] 
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In  the  District  Court  of  the  United  States,  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  4717. 

In  the  Matter  of  the  WASHINGTON   STEEL  & 
BOLT  COMPANY, 

Bankrupt. 

Petition  [for  Review  of  Order  of  Referee  of 

December  19,  1912,  etc.]. 

PETITION. 

To  the  Honorable  John  P.  Hoyt,  Esq.,  Eeferee  in 
Bankruptcy : 

Your  petitioner,  the  Washington  Trust  Company 
respectfully  shows  as  follows : 

I. 

That  it  is  a  corporation  duly  organized  under  the 
laws  of  the  state  of  Washington  and  that  it  has 
paid  all  license  fees  required  of  it  and  especially  the 
last  license  fee  required  of  it  by  the  State  of  Wash- 
ington. 

II. 

That  heretofore  it  filed  its  petition  herein  asking 
leave  to  foreclose  its  mortgage  in  the  District  Court 
of  the  United  States  for  the  Western  District  of 
Washington,  Northern  Division,  which  petition  is 
hereby  referred  to  and  your  petitioner  asks  that  it 
be  read  in  connection  with  this  petition. 

III. 

That  a  hearing  was  had  upon  said  petition  and 
thereafter,  to  wit,  on  the  26th  day  of  November,  1912, 
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the  Eeferee  rendered  a  memoranda  decision  upon 
said  petition  and  thereafter  a  formal  order  was  en- 
tered on  the  19th  day  of  December,  1912,  requiring 
the  petitioner  to  pay  to  the  Trustee  of  the  above- 
entitled  bankrupt  the  sum  of  Twelve  Hundred 
($1200.00)  Dollars  as  a  condition  precedent  to  his 
right  to  foreclose  his  mortgage  in  said  District  [20] 
Court,  which  memoranda  decision  and  order  is 
hereby  referred  to  to  save  repetition. 

IV. 
That  your  petitioner  feels  itself  aggrieved  by  the 
said  order  and  desires  the  correctness  of  said  order 
reviewed  by  the  Judge  of  the  District  Court  of  the 
United  States  for  the  Western  District  of  Wash- 
ington, Northern  Division,  and  your  petitioner  con- 
tends that  the  said  order  is  erroneous  and  that  the 
Court  committed  error  in  the  following  particulars : 

(a)  That  the  Court  erred  in  finding  that  the  Wash- 
ington Trust  Company  made  no  objection  and  raised 
no  question  as  to  the  retention  of  said  property  until 
the  filing  of  its  petition  herein  asking  for  leave  to 
foreclose  the  mortgage,  it  being  the  contention  of 
your  petitioner  that  the  proofs  offered  showed  that 
immediately  upon  the  appointment  of  a  Trustee,  it 
concerned  itself  regarding  the  property  and  was 
awaiting  and  abiding  the  pleasure  of  the  Receiver 
and  Trustee  and  giving  the  Receiver  and  Trustee 
an  opportunity  to  carry  out  some  plan  regarding 
the  property  which  would  inure  to  the  benefit  of  the 
general  creditors. 

(b)  That  the  Court  erred  in  the  opinion  that  equity 
required  your  petitioner  under  all  circumstances  be- 
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fore  being  allowed  to  f orecclose  its  mortgage  outside 
of  the  bankruptcy  proceedings  or  take  possession  of 
the  property,  to  pay  the  reasonable  expense  incurred 
in  caring  for  the  property  by  or  in  behalf  of  the  re- 
ceiver or  trustee. 

(c)  The  Court  erred  in  the  opinion  that  your  peti- 
tioner should  be  required  to  assert  its  rights  in  the 
bankruptcy  court  and  pay  such  proportion  of  the 
expenses  incident  to  the  care  of  the  property  and  the 
supervision  thereof  as  may  be  found  equitable  and 
pay  into  the  hands  of  the  trustee  for  disbursement 
fair  compensation  [21]  for  a  watchman  to  watch 
the  property  described  in  the  said  mortgage  or  com- 
pensation for  supervision  of  the  same,  it  being  the 
contention  of  your  petitioner  that  the  trustee  in  tak- 
ing charge  of  the  said  property  stepped  into  position 
of  the  mortgagor  and  that  whatever  he  may  have 
done  in  connection  with  the  said  property,  must 
necessarily  have  been  done  to  protect  any  equity  that 
he  may  have  believed  that  the  trustee  or  receiver  pos- 
sessed in  favor  of  general  creditors  and  that  he  was 
at  no  time  authorized  or  justified  in  expending  or 
laying  out  money  upon  said  property  for  the  use 
and  benefit  of  the  mortgagee,  this  petitioner. 

(d)  The  Court  erred  in  holding  that  liabilities 
incurred  in  connection  with  the  keeping  of  the  said 
property  amounted  to  $1400.00  and  erred  in  holding 
that  the  trustee  be  allowed  $200.00  for  looking  after 
the  matter  and  erred  in  holding  that  $1200.00  was 
the  minimum  which  should  be  allowed  for  the  above 
items  and  in  granting  the  prayer  of  the  petitioner 
upon  condition  that  the  trustee  pay  for  the  benefit 
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of  the  estate  the  sum  of  Twelve  Hundred  ($1200.00), 
it  being  the  contention  of  the  petitioner  that  the  said 
items  are  improperly  charged  against  the  property 
and  made  a  prior  claim  to  said  mortgage. 

(e)  The  Court  erred  in  rendering  order  on  De- 
cember 19th,  1912,  granting  the  prayer  of  your 
petitioner  upon  the  payment  of  Twelve  Hundred 
($1200.00)  Dollars  and  further  ordering  that  if  said 
sum  is  not  paid,  the  petition  will  be  denied  and  the 
Court  further  erred  in  ordering  that  your  petitioner 
pay  to  Edward  H.  Chavelle,  trustee  in  bankruptcy, 
the  sum  of  Twelve  Hundred  ($1200.00)  Dollars  on 
or  before  the  26th  day  of  December,  1912;  and  in 
further  providing  that  if  the  said  sum  is  not  paid 
the  petition  for  the  foreclosure  of  the  mortgage 
would  be  denied;  it  being  the  contention  of  your 
petitioner  that  the  trustee  should  have  abandoned 
[22]  the  property  to  the  mortgagee  when  it  was 
ascertained  that  it  was  not  sufficient  to  pay  the  mort- 
gage debt  and  that  the  rights  of  the  trustee  were  no 
greater  than  the  rights  of  the  mortgagor  and  that 
in  no  event  should  there  be  any  costs  or  charges  im- 
posed upon  the  said  property  as  against  the  said 
mortgage  which  would  exceed  the  ordinary  costs 
in  a  foreclosure  case  in  the  said  court  providing  the 
mortgage  be  foreclosed  in  said  bankruptcy  proceed- 
ings or  sold  by  the  trustee,  it  being  the  contention 
of  your  petitioner  that  the  court  should  under  the 
circumstances  have  ordered  the  trustee  to  have  aban- 
doned the  property  to  the  mortgagee,  your  petitioner 
in  the  event  that  it  desired  to  foreclose  its  mortgage 
outside  of  the  bankruptcy  proceedings  and  if  it  fore- 
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closed  its  mortgage  in  the  bankruptcy  proceedings, 
then  to  be  subject  only  to  the  ordinary  disbursements 
incident  to  a  foreclosure  in  a  suit  in  a  court  of  equity. 
WHEREFORE,  Your  petitioner  respectfully 
prays  that  the  usual  record  of  the  proceedings  had 
pursuant  to  said  petition,  including  the  petition  and 
all  its  exhibits  and  the  transcript  of  the  testimony 
taken  down  and  used  in  connection  therewith  and  the 
final  order  entered  therein  on  December  19th,  1912, 
to  be  certified  for  review  to  the  District  Court  of  the 
United  States  for  the  Western  District  of  Washing- 
ton, Northern  Division. 

JAMES  B.  MURPHY, 
Attorney  for  Petitioner. 

United  States  of  America, 
District  of  Washington, — ss. 

I,  James  B.  Murphy,  attorney  for  petitioner  men- 
tioned and  described  in  the  foregoing  petition,  do 
make  solemn  oath  and  state  that  the  foregoing  peti- 
tion is  true  according  to  the  best  knowledge,  informa- 
tion and  belief  of  affiant  and  further  certifies  that  he 
believes  that  the  petition  in  his  opinion  is  well 
founded  in  points  [23]  of  law  and  that  it  is  not 
interposed  for  delay. 

JAMES  B.  MURPHY. 

Subscribed  and  sworn  to  before  me  this  27th  day 
of  December,  1912. 

[Seal  H.  A.  OWEN,  Jr., 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle,  Wash. 

[Indorsed]:  Petition.  Filed  Dec.  28th,  1912, 
11  a.  m.     John  P.  Hoyt,  Referee. 
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[Indorsed] :    Filed  in  the  United  States  District 
Court,  Western    District  of  Washington,    Dec.    30, 

1912.     Frank   L.    Crosby,    Clerk.     By   , 

Deputy.     [24] 


[Opinion,  Filed  February  7,  1913,  Affirming  Opinion 
of  Referee  Denying  Petition  to  Foreclose  Mort- 
gage, etc.] 

United  States  District  Courts  Western  District  of 
Washington,  Northern  Division. 

No.  4717. 

Filed  Feb.  7,  1913. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

JAMES  B.  MURPHY,  for  Petitioner. 

EDWARD  H.  CHAVELLE,  Trustee. 
(By  the  Court.) 

The  Washington  Steel  &  Bolt  Company  has  here- 
tofore been  adjudged  a  bankrupt  in  this  Court.  At 
the  time  of  the  adjudication  the  greater  part  of  the 
property  and  assets  of  the  bankrupt  was  subject  to 
a  mortgage  in  favor  of  the  Washington  Trust  Com- 
pany, to  secure  certain  bonded  indebtedness.  The 
validity  of  this  mortgage  is  admitted  in  part,  but 
there  is  a  dispute  between  the  trustee  in  bankruptcy 
and  the  mortgagee  as  to  the  property  actually  cov- 
ered by  the  mortgage,  and  also  as  to  the  validity  of 
the  mortgage  as  to  certain  personal  property  in- 
cluded therein,  because  the  mortgage  was  not  filed 
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or  recorded  as  a  chattel  mortgage,  as  required  by  the 
local  laws  of  the  State.  The  mortgagee  has  peti- 
tioned the  Court  for  leave  to  foreclose  its  mortgage 
outside  of  the  bankruptcy  court  and  the  referee  has 
granted  such  leave  only  upon  condition  that  the 
mortgagee  first  pay  to  the  trustee  the  sum  of 
$1,200.00,  to  cover  the  expenses  of  the  trustee  in  look- 
ing after  and  conserving  the  mortgaged  property 
while  in  his  custody  as  receiver  and  trustee  of  the 
bankruptcy  court.  The  mortgagee  objected  to  the 
condition  [25]  imposed,  and  the  case  is  now  here 
on  a  petition  to  review  the  referee's  decision. 

Under  the  provisions  of  the  bankruptcy  act,  the 
trustee  in  bankruptcy  is  vested  with  no  better  right 
or  title  to  the  property  of  the  bankrupt  than  be- 
longed to  the  bankrupt  himself  at  the  time  of  the  ad- 
judication. He  takes  mortgaged  property  subject 
to  the  lien  of  the  mortgage  and  is  only  concerned 
with,  or  interested  in,  the  equity  of  redemption,  pro- 
vided the  validity  of  the  mortgage  itself  is  not  ques- 
tioned. If  the  equity  of  redemption  is  of  any  value 
it  should  be  administered  for  the  benefit  of  the  gen- 
eral creditors  and  at  their  expense,  but  if  of  no  value 
the  trustee  should  not  concern  himself  or  incur  any 
expense  in  connection  therewith.  The  lien  of  a  mort- 
gage cannot  be  displaced  by  charges  such  as  are  here 
made,  unless  the  expenses  are  incurred  with  the  con- 
sent of  the  lien  holder,  or  unless  the  lienholder  has 
estopped  himself  by  his  conduct  from  objecting 
thereto.  These  principles  are  elementary  and  the 
Court  does  not  deem  it  necessary  at  this  time  to  deter- 
mine whether  there  was  such  consent  or  estoppel,  as 
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these  questions  may  not  arise  again.  There  is,  in  the 
opinion  of  the  Court,  other  valid  reasons  why  leave 
to  foreclose  should  not  be  granted  at  this  time.  As 
already  stated,  there  is  a  dispute  as  to  the  property 
actually  covered  by  the  mortgage  and  as  to  the  valid- 
ity of  the  mortgage  of  the  personal  property,  and 
these  disputes  should  be  settled  and  determined  in 
the  bankruptcy  court.  They  can  be  settled  here 
more  speedily  and  at  less  expense  to  the  parties  than 
in  any  other  forum,  and  it  is  the  general  policy  of 
the  law  to  discourage  useless  and  unnecessary  litiga- 
tion. Either  party  may  apply  to  the  court  or  ref- 
eree on  the  pleadings  already  filed,  for  a  determina- 
tion of  all  questions  relating  to  the  scope  and  validity 
[26]  of  the  mortgage,  and  when  these  questions  are 
determined,  the  trustee  must  elect  whether  he  will 
administer  the  equity  of  redemption  for  the  benefit 
of  the  general  creditors,  or  surrender  the  mortgaged 
property  to  the  mortgagee  for  foreclosure.  If  he 
elects  to  administer  the  equity  of  redemption  he  must 
do  so  at  the  expense  of  the  general  creditors  and  in 
such  a  manner  as  not  to  unduly  hamper  or  delay  the 
mortgagee  in  the  collection  of  its  debt.  When  these 
questions  are  settled  the  court  will  determine,  if  need 
be,  the  validity  of  the  expense  charges  made  against 
the  mortgagee.  We  do  not  understand  that  the  ref- 
eree decided  that  these  charges  are  legal  obligations 
against  the  mortgagee,  but  if  so,  that  part  of  his 
decision  will  not  be  controlling  upon  the  Court 
should  the  questions  arise  at  some  later  stage  of  the 
proceedings.  In  so  far  as  the  decision  of  the  referee 
denied  leave  to  the  mortgagee  to  foreclose    at   this 
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time,  the  order  is  affirmed,  but  without  prejudice  to 
the  right  to  renew  the  application  at  a  later  day  un- 
der changed  conditions. 

[Indorsed]  :  Memorandum  Decision.  Filed  in  the 
U.  S.  District  Court,  Western  Dist.  of  Washington, 
Northern  Division,  Feb.  7,  1913.  Frank  L.  Crosby, 
Clerk.    By  B.  O.  Wright,  Deputy.     [27] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division, 

No.  •4)717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

Order  [Denying  Petition  for  Leave  to  Foreclose 

Mortgage,  etc.]. 

BE  T  REMEMBEEED,  that  this  matter  came  on 
duly  and  regularly  for  hearing  upon  the  petition  for 
a  review  from  the  decision  of  the  Honorable  John 
P.  Hoyt,  Referee  in  Bankruptcy,  and  after  argu- 
ment of  counsel^  the  matter  was  submitted  to  the 
Court  for  its  consideration  and  determination,  and 
the  Court  heretofore,  to  wit,  on  the  7th  day  of  Feb- 
ruary, 1913,  after  having  duly  considered  the  said 
cause,  filed  a  memoranda  decision  herein ; 

Now,  therefore,  it  is  hereby  ordered  that  the  peti- 
tion of  the  Washington  Trust  Company  for  leave  to 
foreclose  its  mortgage  against  the  property  and  as- 
sets of  the  bankrupt  outside  of  the  bankruptcy  court 
be  and  the  same  is  hereby  denied  at  this  time,  but 
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without  prejudice  to  the  right  to  renew  the  applica- 
tion at  a  later  date  under  changed  conditions. 

And,  it  is  hereby  further  ordered  that  this  pro- 
ceeding be  and  the  same  hereby  is  referred  back  to 
the  referee,  to  proceed  in  accordance  with  the  mem- 
oranda decision  on  file  herein,  and  said  referee  is 
hereby  directed,  upon  the  application  of  either  party, 
to  determine  all  questions  relative  to  the  scope  and 
validity  of  said  mortgage,  and  of  the  bonds  secured 
thereby,  under  the  pleadings  already  filed  herein, 
and  as  the  same  have  been  heretofore  or  may  be  here- 
after amended,  and  when  these  questions  are  settled 
the  referee  will  determine,  if  need  be,  the  validity  of 
the  expense  charge  made  against  the  mortgage. 

And,  it  is  hereby  further  ordered  that  when  such 
questions  have  been  determined,  the  trustee  must  elect 
whether  he  will  administer  [28]  the  equity  of  re- 
demption for  the  benefit  of  the  general  creditors, 
provided  said  mortgage  and  bonds  are  held  valid,  or 
surrender  the  mortgaged  property  to  the  mortgagee 
for  foreclosure. 

Done  in  open  court,  this  3d  day  of  March,  1913. 

O.  K.  Murphy. 

CLINTON  W.  HOWARD, 

Judge. 

Service  of  the  within  Order  by  delivery  of  a  copy 
to  the  undersigned  is  hereby  acknowledged  this  3d 
day  of  Mar.,  1913. 

JAMES  B.  MURPHY. 

[Indorsed] :  Order.  Filed  in  the  United  States 
District  Court,  Western    District    of    Washington, 
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Mar.  3,  1913.    Frank  L.  Crosby,  Clerk.    By  B.  O. 
Wright,  Deputy.     [29] 


[Opinion  of  Referee,  Filed  May  15, 1913.] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  4717.— IN  BANKRUPTCY. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

MEMORANDUM  OP  DECISION. 
It  is  contended  on  the  part  of  the  Trustee  that  the 
mortgage  in  question  and  the  bonds  sought  to  be  se- 
cured thereby  are  void  by  reason  of  the  fact  that  the 
statutes  of  the  State,  in  force  at  the  time  of  the  exe- 
cution of  the  mortgage,  did  not  authorize  such  pri- 
vate corporations  to  issue  bonds  like  those  here  in- 
volved and  secure  the  same  by  a  mortgage  on  its 
property.  Without  expressing  any  opinion  as  to  the 
merits  of  this  contention  the  Referee  for  the  pur- 
poses of  this  decision  will  assume  that  the  law  au- 
thorized the  issue  of  such  bonds  and  the  mortgaging 
of  property  to  secure  the  same.  Has  the  evidence 
introduced  upon  the  hearing  shown  such  action  on 
the  part  of  the  bankrupt  corporation  in  the  execu- 
tion of  such  mortgage,  and  of  the  issue  of  bonds 
secured  thereby  as  to  require  the  Court  to  give  them 
force  ?  The  Referee  has  doubts  as  to  whether  or  not 
authority  for  the  execution  of  the  mortgage  by  the 
officers  who  executed  it  has  been  sufficiently  shown. 
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The  certified  copy  of  the  mortgage  offered  in  evi- 
dence furnished  no  higher  proof  of  the  regularity  of 
its  execution  than  would  the  original  mortgage  had 
it  been  put  in  evidence.  Either  the  certified  copy 
or  the  original  mortgage  was  sufficient  to  establish 
the  fact  that  the  mortgage  was  executed  by  the  offi- 
cers as  shown  upon  its  face,  and  the  admission  of 
this  fact  is  all  that  the  Referee  is  able  to  find  in  the 
answer  of  the  Trustee.  But  it  may  well  be  doubted 
whether  the  fact  that  the  officers  executed  the  paper 
is  sufficient  to  show  that  they  had  been  authorized 
so  to  execute  it  by  proper  [30]  action  on  the 
part  of  the  Board  of  Trustees  of  the  corporation. 
The  presumption  of  authority,  if  any,  which  flowed 
from  the  fact  of  the  execution  was  in  no  way  aided 
by  any  evidence  introduced  upon  the  hearing.  The 
Referee  finds  it  unnecessary  to  decide  this  question 
for  the  reason  that  he  is  satisfied  that  under  the  spe- 
cial Order  of  Reference  under  which  he  is  acting  it 
was  his  duty  to  detremine  not  only  the  legality  of 
the  execution  of  the  mortgage  as  such,  but  also 
whether  or  not  the  bonds  had  been  so  issued  as  to 
bring  them  within  the  terms  of  the  mortgage  and 
make  it  a  security  for  their  payment.  If  no  bonds 
had  ever  been  issued  to  be  secured  by  the  mortgage, 
then  the  mortgage  after  the  bankruptcy  of  the  cor- 
poration would  cease  to  be  of  any  force  whatever. 
Therefore  to  determine  whether  or  not  it  is  effective 
as  a  lien  upon  the  property  in  the  hands  of  the 
Trustee  it  is  necessary  to  decide  as  to  the  legality  of 
the  issue  of  the  bonds  which  have  been  sought  to  be 
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issued  and  under  the  terms  of  the  mortgage  to  be  se- 
cured thereby. 

In  the  opinion  of  the  Referee  the  evidence  offered 
upon  the  hearing  was  not  sufficient  to  show  that  any 
of  these  bonds  had  ever  been  regularly  issued  under 
the  terms  of  the  mortgage.  The  only  evidence  tend- 
ing to  show  that  any  bonds  had  been  issued  was  to 
the  effect  that  $20,000.00  of  them  had  been  delivered 
to  the  President  of  the  corporation  in  payment  of  a 
pre-existing  debt  owing  to  him  by  the  corporation, 
and  that  between  $20,000.00  and  $30,000.00  more  had 
been  issued  to  the  Bank  of  Montreal  as  collateral 
security  for  a  pre-existing  debt  owing  to  the  bank  by 
the  corporation.  No  resolution  of  the  Board  of  Di- 
rectors authorizing  the  issuance  and  negotiation  of 
these  bonds  for  the  purposes  for  which  they  were  is- 
sued was  in  any  manner  shown  either  by  the  records 
of  the  corporation,  or  by  oral  evidence.  This  being 
so,  the  Eeferee  is  compelled  to  hold  that  authority 
for  the  issue  and  negotiation  of  the  bonds  as  above 
stated  was  not  shown.  To  hold  that  the  President 
of  the  corporation  could  [31,]  without  authority 
from  the  Board  of  Directors  take  the  bonds  of  the 
Company  as  his  own  for  a  debt  already  existing 
would  be  equivalent  to  allowing  him  without  being 
authorized  so  to  do  to  convert  his  unsecured  claim 
into  a  secured  one.  And  to  hold  that  any  officer  of 
the  bankrupt  could  negotiate  the  bonds  for  the  pur- 
poses of  collateral  security  without  express  author- 
ity would  in  the  opinion  of  the  Referee  contravene 
an  elementary  rule  as  to  the  powers  of  the  officers  of 
a  corporation.     It  follows  that  in  the  opinion  of  the 
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Referee  the  validity  of  the  mortgage  has  not  been 
established.  Findings  and  conclusions  as  herein  sug- 
gested may  be  prepared  and  submitted. 

Dated  at  Seattle,  in  said  District,  this  15th  day  of 
May,  1913. 

JOHN  P.  HOYT, 
Referee  in  Bankruptcy. 

[Indorsed] :  Memorandum  of  Decision.  Filed 
May  15th,  1913.     1  P.  M.      John  P.  Hoyt,  Referee. 

[Indorsed]  :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  July  9, 1913. 
Frank  L.  Crosby,  Clerk.     By  Deputy.     [32] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington^  Northern 
Division. 

No.  4717— IN  BANKRUPTCY. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

Order  Denying  Petition  for  Leave  to  Foreclose. 

The  Washington  Trust  Company,  a  corporation, 
having  filed  its  petition  herein  for  leave  to  foreclose 
an  alleged  mortgage  executed  by  the  bankrupt ;  and 
the  Trustee  in  Bankruptcy  having  filed  his  answer 
to  said  petition ;  and  the  Referee  in  Bankruptcy  hav- 
ing made  an  order  allowing  said  The  Washington 
Trust  Company  leave  to  foreclose  its  said  alleged 
mortgage  upon  condition,  as  specified  in  said  order, 
which  said  order  was  made  by  the  Referee  in  Bank- 
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ruptcy  without  passing  upon  the  validity  of  either 
said  alleged  mortgage  or  the  bonds  issued  thereunder ; 
and  said  petitioner  having  taken  said  order  to  the 
District  Court  for  review ;  and  the  said  District  Court 
having  referred  the  matter  back  to  the  Referee  in 
Bankruptcy  for  the  purpose  of  having  the  validity 
of  said  alleged  mortgage  and  of  the  said  bonds  deter- 
mined upon  the  pleadings  as  they  then  existed  or 
might  be  thereafter  amended;  and  the  Trustee  in 
Bankruptcy  having  duly  filed  an  amended  answer  to 
said  petition;  and  the  petitioner  having  replied 
thereto;  and  the  issues  raised  by  said  petition, 
amended  answer,  and  reply  having  been  brought  on 
for  hearing  before  the  Referee  in  Bankruptcy  on 
the  25th  day  of  April,  1913 ;  and  the  Referee  in  Bank- 
ruptcy having  heard  the  proofs  and  allegations  of  the 
parties ;  and  the  Referee  in  Bankruptcy  having  duly 
made  and  filed  his  memorandum  of  decision  herein; 
Now,  on  motion  of  J.  W.  Russell,  attorney  for  the 
Trustee  in  Bankruptcy  herein ;     [33] 

IT  IS  ORDERED  that  the  petition  of  the  said 
The  Washington  Trust  Company  be,  and  the  same 
hereby  is  denied,  upon  the  ground  and  for  the  reason 
that  said  purported  mortgage  and  the  outstanding 
bonds  purporting  to  be  issued  thereunder  are,  and 
each  of  them  is,  null,  void,  and  of  no  effect. 

JOHN  P.  HOYT, 
Referee  in  Bankruptcy. 

To  all  of  which  petitioners  except  and  its  exception 
is  allowed. 

JOHN  P.  HOYT, 
Referee. 


JL 
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Eeceipt  of  a  copy  and  due  service  hereof  admitted 
this  20th  day  of  May  1913. 

J.  B.  MURPHY, 

Attorney  for  Petitioner. 

[Indorsed] :  Order  Denying  Petition  for  Leave  to 
Foreclose.  Filed  June  16, 1913.  10  P.  M.  John  P. 
Hoyt,  Referee. 

[Indorsed]  :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  July  9, 1913. 
Frank  L.  Crosby,  Clerk.    By  Deputy.     [34] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  4717. 

In  the  Matter  of  the  WASHINGTON  STEEL  & 
BOLT  COMPANY,  a  Corporation, 

Bankrupt. 

Petition  for  Review  [of  Opinion  Filed  May  15,  1913, 

and  Order  of  June  17, 1913,  etc.]. 
To  the  Honorable  JOHN  P.  HOYT,  Referee  in  Bank- 
ruptcy : 
Your  petitioner,  the  Washington  Trust  Company, 
feeling  itself  aggrieved  by  the  opinion  rendered 
herein  on  May  15, 1913,  denying  its  petition  for  leave 
to  foreclose  its  mortgage,  and  by  orders  entered  on 
June  17,  1913,  denying  petitioner's  motion  for  a  new 
trial  and  adjudging  the  mortgage  of  the  Washington 
Trust  Company  null  and  void,  hereby  petitions  for 
a  review  of  said  matter  by  the  above-entitled  court 
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and  the  Judge  thereof,  and  as  grounds  for  said  re- 
view your  petitioner  represents  as  follows: 

(1)  That  a  hearing  was  had  upon  said  petition 
and  thereafter,  on  the  15th  day  of  May,  1913,  the 
Referee  rendered  a  memoranda  decision  upon  said 
petition,  and  that  thereafter  a  motion  for  a  new  trial 
was  made,  supported  by  certain  affidavits,  and  a 
hearing  had  upon  the  said  motion  for  a  new  trial  or 
re-hearing,  and  that  thereafter,  on  the  17th  day  of 
June,  1913,  a  formal  order  was  entered  by  said 
Referee  denying  the  motion  for  a  new  trial  and  ad- 
judging the  mortgage  refered  to  in  the  petition  of 
the  Washington  Trust  Company  as  null  and  void  and 
of  no  effect,  and  denying  the  petition  of  the  Wash- 
ington Trust  Company  for  leave  to  foreclose  its  said 
mortgage,  to  which  and  all  of  which  your  petitioner 
duly  reserved  and  preserved  an  exception.     [35] 

(2)  That  your  petitioner  feels  itself  aggrieved 
by  said  order  and  desires  the  correctness  thereof, 
and  of  each  of  said  orders,  and  opinions,  reviewed 
by  the  Judge  of  the  District  Court  of  the  United 
States  for  the  Western  District  of  Washington, 
Northern  Division,  and  your  petitioner  contends  that 
the  said  decision  and  orders  are  erroneous  and  that 
the  Referee  permitted  error  in  the  following  par- 
ticulars : 

(a)  That  the  Court  erred  in  holding  that  it  was 
necessary  to  show  authority  and  that  no  authority 
was  shown  for  the  execution  and  delivery  of  the  said 
mortgage,  it  being  the  contention  of  this  petitioner 
that  the  allegations  as  to  the  execution  of  the  mort- 
gage and  bonds  were  admitted,  and  that  the  regu- 
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larity  of  the  execution  of  the  mortgage  and  bonds 
(so  far  as  the  formal  execution  and  delivery  thereof 
was  concerned),  and  the  proceedings  leading  up 
thereto  was  unquestioned  and  conceded  upon  the 
trial  of  said  cause  and  the  argument  thereof. 

(b)  That  the  Referee  erred  in  finding  that  the 
bonds  were  not  duly  and  regularly  issued  for  value. 

(c)  That  the  Referee  erred  in  failing  to  find  that 
the  said  mortgage  and  bonds,  and  especially  the 
bonds,  had  passed  into  the  hands  of  innocent  parties 
for  value. 

(d)  That  the  Referee  erred  in  his  refusal  to  grant 
a  new  trial  and  a  rehearing  of  said  matter,  and  in 
refusing  to  give  petitioner  an  opportunity  of  supple- 
menting the  testimony  already  in. 

(e)  That  the  Referee  erred  in  entering  an  order 
adjudging  and  decreeing  the  said  mortgage  and 
bonds  null  and  void,  the  contention  of  the  petitioner 
being  that  there  was  testimony  sufficient  to  make  a 
prima  facie  case  showing  that  the  mortgage  and 
bonds  were  valid  and  binding,  and,  furthermore,  that 
there  was  no  testimony  tending  to  show  that  the 
mortgage  was  void;  the  most  that  could  be  said,  in 
any  event,  was  that  there  was  a  failure  of  proof,  and 
no  [36]  affirmative  showing  of  the  invalidity  of 
the  mortgage. 

(f)  The  Referee  erred  in  denying  the  prayer  of 
the  petition  of  the  said  Washington  Trust  Company; 

Wherefore,  your  petitioner  respectfully  prays  that 
the  usual  record  of  the  proceedings  had  pursuant  to 
said  petition,  including  said  petition,  all  exhibits  and 
a  transcript  of  the  testimony  taken  down  and  used  in 
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connection  therewith,  and  the  final  orders  entered 
herein  on  June  17, 1913,  be  certified  for  review  to  the 
United  States  District  Court  for  the  Western  Dis- 
trict of  Washington,  Northern  Division,  for  such  pro- 
ceedings as  the  Court  may  deem  proper. 

JAMES  B.  MURPHY, 
Attorney  for  the  Washington  Trust  Company.     [37] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington^  Northern  Divi- 
sion, 

No.  4717. 

In  the  Matter  of  the  Washington  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

[Affidavit  of  James  B.  Murphy  Re  Petition  for 

Review,  etc.] 

State  of  Washington, 
County  of  King, — ss. 

I,  James  B.  Murphy,  Attorney  for  the  Petitioner 
mentioned  and  described  in  the  foregoing  petition, 
do  make  solemn  oath  and  state  that  the  foregoing 
petition  is  true  according  to  the  best  knowledge,  in- 
formation and  belief  of  affiant,  and  further  certifies 
that  the  said  petition,  in  his  opinion,  is  well  founded 
in  point  of  law,  and  that  it  is  not  interposed  for  de- 
lay. 

JAMES  B.  MURPHY. 
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Subscribed  and  sworn  to  before  me  this  Nineteenth 
day  of  June,  1913. 

JNO.  R.  WILSON, 
Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle,  said  County  and  State. 
Receipt  of   copy  of  the  within  Affidavit  and  Peti- 
tion for  Review  acknowledged  and  a  true  copy  re- 
ceived this  20th  day  of  June,  1913. 

J.  W.  RUSSELL, 
Attorney  for  Trustee  in  Bankruptcy. 

[Indorsed]:  Affidavit  and  Petition  for  Review. 
Filed  June  20th,  1913,  2:00  P.  M.  John  P.  Hoyt, 
Referee.  Filed  in  the  United  States  District  Court, 
Western  District  of  Washington,  July  9,  1913. 
Frank  L.  Crosby,  Clerk.     By  Deputy.     [38] 


[Opinion  of  Neterer,  D.  J.,  Filed  September  22, 1913.] 

United  States  District   Court,  Western  District  of 
Washington^  Northern  Division, 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY, 

Bankrupt. 

(Filed  Sept.  22,  1913.) 
JAMES  B.  MURPHY,  for  Petitioner. 
J.  W.  RUSSELL,  for  Trustee. 
NETERER,  District  Judge. 

This  matter  is  before  the  Court  on  the  petition  of 
the  Washington  Trust  Company,  in  which  it  states  in 
substance  that  on  the  9th  day  of  September,  1908,  the 
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Washington  Steel  &  Bolt  Company,  a  corporation, 
executed  and  delivered  its  first  mortgage  coupon 
bonds  to  the  amount  of  $400,000,  and  on  the  same  day 
and  simultaneously  therewith  made,  executed  and  de- 
livered its  mortgage  upon  all  of  its  property  both 
real  and  personal,  and  all  property  which  it  should 
thereafter  own  or  acquire,  including  real  and  per- 
sonal; that  the  mortgage  was  recorded  in  the  audit- 
or's office  in  Snohomish  County,  Washington;  that 
thereafter  and  prior  to  insolvency  there  was  certified 
by  the  Washington  Trust  Company  and  negotiated 
by  the  bankrupt  $53,100  of  the  bonds;  that  the  Bank 
of  Montreal,  a  corporation  doing  business  in  Spo- 
kane, is  the  owner  of  $47,900  of  said  bonds;  that  the 
bonds  provide  for  the  payment  of  interest  at  8%  per 
annum,  payable  semi-annually,  the  dates  of  payment 
being  March  1st  and  September  1st;  that  the  deed 
provided  upon  default  in  interest  for  a  period  of  six 
months  and  a  request  in  writing  signed  by  not  less 
than  one-third  of  the  owners  of  bonds  outstanding 
and  the  furnishing  of  adequate  security  for  costs  and 
expenses,  that  the  Trust  Company  should  proceed  to 
enforce  the  rights  of  the     [39]     bondholders  under 
the  mortgage;  that  default  has  been  made  upon  the 
interest  for  more  than  six  months;  that  the  bank  of 
Montreal  had  indemnified  the  Washington   Trust 
Company  against  costs  and  expenses,  and  had  di- 
rected it  to  proceed  in  the  foreclosure  of  said  mort- 
gage; that  the  mortgage  is  a  first  lien  upon  all  of  the 
property;  that  the  property  is  not  worth  as  much  as 
th€  indebtedness  due  on  the  mortgage,  and  it  asks 
that  it  be  permitted  to  foreclose  its  mortgage  upon 
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all  of  the  property  covered  by  it.  The  trustee  an- 
swers this  petition,  denies  the  making,  execution  and 
delivery  of  the  bonds,  admits  the  execution  and  de- 
livery of  the  mortgage  upon  the  real  and  personal 
property  and  the  recording  of  the  mortgage,  denies 
the  bonds  were  certified  by  the  Washington  Trust 
Company,  denies  that  the  Bank  of  Montreal  holds 
any  bonds  for  value,  admits  that  certain  bonds  were 
filed  by  the  bankrupt,  bearing  eight  per  cent  inter- 
est, with  conditions  of  default  as  alleged;  and  alleges 
that  no  bonds  were  regularly  issued  by  the  bankrupt 
as  required  by  the  terms  of  the  mortgage,  and  that 
all  bonds  issued  are  void;  and  that  the  mortgage  so 
far  as  it  embraces  personal  property  that  was  per- 
mitted to  be  disposed  of  by  the  mortgagee  for  its 
own  benefit  is  void.  The  answer  prays  that  the 
mortgage  be  held  of  no  effect,  and  that  all  of  the 
bonds  be  cancelled. 

This  matter  was  before  the  Court  heretofore  upon 
an  application  to  foreclose  the  jnortgage  in  another 
forum.  The  then  presiding  Judge  stated  that,  in  as 
much  as  there  is  a  dispute  as  to  the  property  actually 
covered  by  the  mortgage  and  as  to  the  validity  of  the 
mortgage  of  the  personal  property,  the  status  should 
be  settled  and  determined  in  the  bankrupt  court  as  it 
could  be  done  more  speedily  and  at  less  [40]  ex- 
pense to  the  parties  than  in  any  other  forum,  and  the 
matter  was  referred  to  the  referee  for  the  purpose  of 
determining  '^all  questions  relating  to  the  scope  and 
validity  of  the  mortgage,  and  when  these  questions 
are  determined,  the  trustee  must  elect  whether  he 
will  administer  the  equity  of  redemption  for  the 
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benefit  of  the  general  creditors,  or  surrender  the 
mortgaged  property  for  the  foreclosure. ' '  Pursuant 
to  the  suggestion  in  the  memoranda  decision  the 
referee  heard  testimony,  and  has  filed  his  decision, 
in  which  he  holds  that  the  validity  of  the  mortgage 
has  not  been  established,  and  that  the  authority  to 
negotiate  the  bonds  for  the  purpose  given  was  not  ap- 
parent, and  that  the  bonds  and  mortgage  are  of  no 
effect.  The  matter  is  now  before  this  Court  upon 
petition  for  a  review. 

It  is  first  contended  that  the  laws  of  the  State  of 
Washington  do  not  authorize  corporations  to  issue 
bonds  and  execute  mortgages  as  disclosed  by  the 
records  on  file.  Subdivision  3  of  Sec.  3683,  Rem.  & 
Bal.  Code,  provides  that  corporations  shall  have 
power  ''to  purchase,  hold,  mortgage,  sell  and  convey 
real  and  personal  property."  This  provision  of  the 
statute  it  seems  to  me  clearly  disposes  of  the  conten- 
tion as  to  the  power  of  the  corporation  to  execute  the 
mortgage. 

It  is  further  contended,  on  the  argument,  that 
there  was  no  testimony  before  the  Court  which  would 
show  the  authority  for  the  execution  of  the  mortgage 
by  the  officers.  The  certificate  attached  to  the  mort- 
gage acknowledging  its  execution  is  as  follows: 

''State  of  Washington, 
County  of  Spokane, — ss. 

On  this  1st  day  of  September  A.  D.  1908,  before  me 
personally  appeared  Alexander  McPhaden  to  me 
known  to  be  the  President  and  A.  G.  Pike  to  me 
known  to  be  the  Secretary  of  the  [41]  WASH- 
INGTON STEEL  &  BOLT  COMPANY,  the  corpora- 
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tion  that  executed  the  within  and  foregoing  instru- 
ment and  on  oath  acknowledged  the  said  instrument 
to  be  the  free  and  voluntary  act  and  deed  of  said  cor- 
poration for  the  uses  and  purposes  therein  men- 
tioned, and  on  oath,  each  for  himself  and  not  one  for 
the  other,  stated  that  he  was  authorized  to  execute 
said  instrument  and  the  seal  affixed  is  the  seal  of  the 
said  corporation. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  in  this  certificate  first 
above  written. 

[Notarial  Seal]  S.  F.  STREET, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Edmonds,  Washington. 

There  also  appears  the  following  oath : 

*^  State  of  Washington, 
County  of  Spokane, — ^ss. 

ALEXANDER  McPHADEN  and  A.  G.  PIKE, 
each  being  duly  sworn  on  oath  depose  and  say:  That 
they  are  respectively  the  President  and  Secretary  of 
the  Washington  Steel  &  Bolt  Company,  a  corporation 
that  executed  the  foregoing  instrument;  that  they 
signed  and  executed  the  same  on  behalf  of  the  Wash- 
ington Steel  &  Bolt  Company,  by  authority  of  the 
Board  of  Trustees  thereof,  and  they  make  this  affi- 
davit in  behalf  of  said  Washington  Steel  &  Bolt  Com- 
pany, because  it  is  a  corporation  and  they  personally 
acknowledge  the  facts;  that  said  instrument  as  a 
mortgage  of  personal  property,  was  made  in  good 
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faith  and  without  any  design  to  hinder,  delay,  or  de- 
fraud creditors. 

A.  McPHADEK 
A.  G.  PIKE. 

Subscribed  and  sworn  to  before  me  this  1st  day  of 
September,  A.  D.  1908. 

[Notarial  Seal]  S.  P.  STREET, 

Notary  Public,  in  and  for  the  State  of  Washington, 
Residing  at  Edmonds,  Washington." 

There  is  also  the  following  acknowledgment  on  the 
part  of  the  officers  of  the  Washington  Trust  Com- 
pany: 

^^  State  of  Washington, 
County  of  Spokane, — ss. 

On  this  9th  day  of  September,  1908,  before  me  per- 
sonally appeared  J.  Grier  Long,  Vice-President  and 
R.  L.  Webster  Secretary  of  the  Washington  Trust 
Company  of  Spokane,  Washington,  the  corporation 
that  executed,  as  Trustee,  the  within  and  foregoing 
instrument  and  acknowledged  the  said  instrument  to 
be  the  free  and  voluntary  act  and  deed  of  said  cor- 
poratioruf  or  the  uses  and  purposes  therein  mentioned 
and  on  oath  stated  that  they  were  authorized  to  exe- 
cute said  instrument  and  that  the  seal  affixed  is  the 
corporate  seal  of  said  corporation." 

In  witness  whereof  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  the  day  and  year  in  this 
certificate     [42]     first  above  written. 

[Notarial  Seal]  FRANK  J.  GUSE, 

Notary  Public,  in  and  for  the  State  of  Washington, 
Residing  at  Spokane,  Washington." 
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Attached  to  the  mortgage,  which  was  offered  in 
evidence,  is  the  following  certificate  by  the  county 
auditor  of  Snohomish  County : 

' '  State  of  Washington, 
County  of  Snohomish, — ss. 

I,  P.  T.  Lee,  Auditor  of  Snohomish  County,  State 
of  Washington  and  ex-officio  Recorder  of  Deeds  in 
and  for  said  County,  do  hereby  CERTIFY  the  above 
and  foregoing  to  be  a  true  and  correct  transcript  of 
a  mortgage  or  Deed  of  Trust  from  the  WASHING- 
TON STEEL  AND  BOLT  COMPANY  to  the 
WASHINGTON  TRUST  CO.  now  of  record  in  this 
office  in  volume  69  of  Mortgages  page  338,  and  also 
duly  filed  and  indexed  as  a  Chattel  Mortgage  under 
file  number  133386,  Records  of  said  Snohomish 
County,  Wash. 

Witness  my  hand  and  official  seal  this  11th  day  of 
March,  A.  D.  1913. 

P.  T.  LEE, 
County  Auditor  and  Ex-Officio  Recorder  of  Deeds  in 
and  for  said  County. 

By  John  Hangen, 

Deputy." 
Sec.  8796,  Rem.  &  Bel.  Code,  provides: 

'^  Copies  of  all  deeds  or  other  instruments  of 
writing ....  which  by  law  are  to  be  filed  or 
recorded  in  the  office  of  the  County  Auditor. . . . 
certified  by  the  auditor  under  official  seal,  shall 
be  admitted  as  prima  facie  evidence  in  all  of  the 
courts  of  this  state." 
Sec.  1260,  Rem.  &  Bal.  Code,  provides: 

'^Whenever  any. ..  .mortgage. ..  .shall  have 
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been  recorded  or  filed  in  pursuance  of  law, 

copies  of  record duly  certified  by  the  officer 

having  the  lawful  custody  thereof,  with  the  seal 
of  the  office  annexed. . .  .shall  be  received  in  evi- 
dence to  all  intents  and  purposes  as  the  originals 
themselves." 
The  supreme  court  of  Washington  holds  that  a 
certified  copy  of  a  mortgage  which  has  been  duly 
recorded  is  prima  facie  evidence  of  the  facts  recited 
in  the  certificate. 

Gardner  v.  Port  Blakely  Mill  Co.,  8  Wash.  1; 
Blewett  V.  Hash,  22  Wash.  536.     [43] 
The  Trustee  admitted  the  execution  of  the  mort- 
gage, which  carries  authenticity  of  the  corporate 
seal.     It  seems  to  be  well  settled  that  a  document 
signed  by  the  secretary  and  president  of  a  corpora- 
tion, with  corporate  seal  affixed,  is  prima  facie  evi- 
dence that  it  was  legally  executed.     Thompson  on 
'Corporations,  Vol.  4,  Sees.  51,  5§,  says  in  substance 
that  the  seal  of  a  corporation  when  established  car- 
ries with  it  presumptive  proof  of  everything  else 
which  is  necessary  to  the  validity  of  the  instrument. 
It  is,  however,  only  prima  facie  evidence,  and  the 
effect  of  it  is  to  shift  the  burden  of  proof  upon  the 
party  alleging  the  non-execution  and  to  require  him 
to  prove  by  clear  and  satisfactory  evidence  the  want 
of  authority  to  execute.     The  mortgage  being  exe- 
cuted by  the  president  and  secretary  and  having  af- 
fixed thereto  the  corporate  seal,  such  officers  must 
be  presumed  to  have  acted  within  their  corporate  au- 
thority, and  the  burden  of  proving  the  contrary  is  on 
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the  party  alleging  the  want  of  authority  or  non-exe- 
cution. 

Schallard  v.  Eel  River  Na.  Co.,  11  Pac.  590; 
Nevada  Nickel  Syndicate  v.  National  Nickel  Co., 
96  Fed.  133,148. 
As  to  the  issuance  of  the  notes  or  bonds,  the  testi- 
mony shows  that  $20,000^  of  these  bonds  were  deliv- 
ered to  McPhaden,  the  president,  in  payment  of  $18,- 
000  in  money  advanced  by  him  from  time  to  time  to 
the  corporation.  The  bonds  were  delivered  more 
than  four  months  prior  to  the  insolvency.  These 
bonds  were  delivered  by  McPhaden  to  the  Bank  of 
Montreal  at  Spokane;  the  consideration  for  all  of  the 
bonds  was  used  by  the  bankrupt  corporation. 
Thereafter  further  deliveries  of  bonds  were  made  to 
the  Bank  of  Montreal  to  the  amount  of  $24,500  and 
$3,400.  All  of  the  bonds  were  delivered  after  being 
certified  by  the  Washington  Trust  Company,  as  tes- 
tified by  [44]  witness  Ambrose,  and  were  deliv- 
ered as  stated  by  Pike — in  response  to  an  inquiry : 

^^Well,  at  this  latter  time  I  judge  the  board 
of  trustees  added  to  the  collateral  with  the 
Bank  of  Montreal,  $25,000  worth  of  additional 
security  they  already  had.  ...  It  is  a  mat- 
ter of  record  in  the  minute-book.  .  .  .  There 
was  a  motion  made  and  carried.  .  .  .  Motion 
of  board  ordered  the  Washington  Trust  Com- 
pany to  turn  them  over  to  the  bank." 

'  ^  Q.  I  will  ask  you  if  this  money  was  borrowed 
by  and  used  for  the  Washington  Steel  &  Bolt 
Company  or  borrowed  for  and  used  by  the  Wash- 
ington Steel  &  Bolt  Company.  A.  Every  cent  of 
it.    Q.  Were  you  and  Mr.  McPhaden  getting 
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this  money,  or  was  the  Washington  Steel  &  Bolt 

Company  getting  it  ?    A.  The  Washington  Steel 

&  Bolt  Company." 
This  shows  that  affirmative  action  was  taken  by  the 
board  of  trustees  upon  issuance  of  the  bonds,  and 
the  minute-book  being  lost,  such  oral  proof  was  prop- 
erly admitted. 

It  is  contended  that  the  $20,000  delivered  to  Mc- 
Phaden  for  an  indebtedness  due  to  him  was  imlaw- 
ful;  and  also  the  delivery  of  the  bonds  to  the  Bank 
of  Montreal  was  without  authority.  The  $20,000 
in  bonds  delivered  to  McPhaden  having  been  more 
than  four  months  prior  to  the  insolvency  of  the 
bankrupt  would  not  be  avoided  merely  because  it 
was  for  a  prior  existing  indebtedness,  nor  would  the 
delivery  of  the  $24,500  to  the  bank  of  Montreal  to 
pay  an  overdraft  for  moneys  which  were  being  re- 
ceived from  the  bank  and  used  by  the  Washington 
Steel  &  Bolt  Company  in  the  ordinary  course  of  busi- 
ness. The  money  having  been  received  by  the  cor- 
poration and  used  by  it  in  the  ordinary  course  of 
business  with  the  knowledge  of  its  officers  and  trus- 
tees, the  corporation  would  be  estopped  from  dis- 
claiming delivery  of  the  bonds,  and  such  facts  would 
operate  as  a  ratification  on  the  part  of  the  corpora- 
tion. 

Kirwin  v.  Washington  Match  Co.,  37  Wash.  285 , 

Porter  v.  Lassen  County  Land  &  Cattle  Co.,  59 
Pac.  563 ; 

Sells  V.  Eosedale  Grocery  &  Commission  Co.,  17 
So.  236 ; 

Indianapolis  Rolling  Mill  v.  St.  Louis  etc.  R., 
120  U.  S.  256.     [45] 
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The  testimony  discloses  that  at  a  meeting  of  the 
board  of  trustees,  at  which  there  were  present  at 
least  three  members— Pike,  McPhaden  and  Hall— 
the  officers  were  authorized  and  directed  to  deliver 
these  bonds  to  the  Bank  of  Montreal.  The  minutes 
of  that  meeting  perhaps  were  not  actually  prepared 
and  signed  at  the  meeting,  but  final  action  was  taken, 
and  the  mere  clerical  work  of  extending  the  min- 
utes into  the  record  was  left  open.  The  witness  was 
not  certain  that  this  was  the  meeting  where  that  was 
done,  but  there  was  one  meeting  of  the  board  at 
which  this  was  done.  Whether  it  was  or  not,  it  is 
immaterial ;  it  is  the  conjunctive  action  of  the  board 
assembled  for  the  purpose  which  operates  to  make 
a  lawful  meeting,  and  not  the  formal  entry  of  the 
action  that  was  taken.  I  am  unable  to  determine 
from  the  testimony  the  amount  of  the  bonds  that 
were  legally  issued.  Prom  the  testimony  presented, 
I  am  satisfied  that  the  $20,000  of  bonds  delivered 
to  McPhaden  in  payment  of  $18,000  in  money  ad- 
vanced are  valid  obligations  against  the  estate.  The 
fact  that  these  bonds  were  issued  for  ninety  cents 
on  the  dollar,  when  the  bankrupt  should  have  re- 
ceived ninety-five  cents  on  the  dollar,  would  not  in- 
validate the  bonds  in  the  hands  of  the  Bank  of  Mon- 
treal, an  innocent  holder.  A  liability  may  exist 
against  some  one  for  the  5%  difference.  I  think, 
under  the  testimony,  the  $27,500  additional  bonds 
delivered  to  the  Bank  of  Montreal  are  likewise  valid 
liens.  There  is  no  testimony  before  the  court  as  to 
the  other  bonds  that  are  claimed  to  have  been  issued, 
or  the  circumstances  under  which  such  issuance  was 
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made,  or  the  authority  by  which   they   were   nego- 
tiated. 

It  is  contended  that  the  mortgage  is  invalid  as  to 
the  after-acquired  property,  both  real  and  personal 
The  part  of  the  mortgage  intended  to  cover  after- 
acquired  property  is  as  follows:     [46] 

^*It  is  specially  declared  to  be  the  intent  and 
meaning  hereof,  that  this  mortgage  shall  em- 
brace and  cover  all  real  and  personal  property, 
including  all  leasehold  rights  hereafter  acquired, 
an  all  inventions,  patents,  patented,  rights, 
licenses  and  franchises  of  every  kind,  and  any 
and  all  other  property  of  every  nature,  kind, 
and  description  now  owned  or  hereafter  ac- 
quired by  the  Washington  Steel  &  Bolt  Com- 
pany, wheresoever  situated,  nevertheless,  pro- 
vided that  the  said  Washington  Steel  &  Bolt 
Company  shall  have  the  right  to  sell  in  the  usual 
course  of  trade  the  stock  and  manufactured 
products  of  said  Washington  Steel  &  Bolt  Com- 
pany, freed  from  any  lien  under  this  mortgage 
or  deed,  but  in  case  of  foreclosure  of  this  mort- 
gage, any  and  all  remaining  unsold  at  that  time 
shall  be  subject  to  the  lien  and  condition  of  this 
mortgage." 
Under  the  law  a  mortgage  may  be  so  framed  as 
to  cover  property  to  be  afterwards  acquired,  and  an 
equitable  lien  attaches  immediately  upon  its  acquisi- 
tion. 

27  Cyc.  1141-1142; 
20  Am.  &  Eng.  Enc.  of  Law,  916; 
5  Am.  &  Eng.  Enc.  of  Law,  and  cases  cited ; 
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12  Wall.  362  (United  States  v.  N.  O.  Ry.)  ; 
'       Central  Trust  Co.  v.  Kneeland,  138  U.  S.  414. 
Fosdick  V.  Schall,  99  U.  S.  285 ; 
Farmers'  Loan  &  Trust  Co.  v.  Denver,  etc.,  Co., 

126  Fed.  46; 
Knowles  Loom  Works  v.  Ryle,  97  Fed.  730; 
Boston  Safe-Deposit  &  Trust  Co.  v.  Bankers  & 
Merchants'  Tel.  Co.,  36  Fed.  288. 
I  think  the  mortgage  in  so  far  as  it  seeks  to  cover 
stock  and  manufactured  products  of  the  Washington 
Steel  &  Bolt  Company  is  invalid  as  to  creditors  and 
Trustee  in  Bankruptcy.     The  provisions  of  the  mort- 
gage would  not  be  sufficient  to  hold  the  stock  and 
manufactured  products  of  the  concern.     The  mort- 
gage is  valid  as  to  the  other  properties. 

The  conclusion  of  the  referee  holding  the  mort- 
gage herein  invalid  is  therefore  reversed. 

In  view  of  the  condition  of  the  record  and  the  fact 
that  all  parties  suggested  by  the  record  as  holding 
bonds  are  not  before  the  Court  except  through  the 
trustee,  and  some  holders  of  bonds  are  appearing 
by  counsel,  this  matter  will  be  remanded  to  the  ref- 
eree with  instructions  to  ascertain  [47]  the  amount 
and  status  of  all  bonds  and  report  to  the  Court,  to 
the  end  that  all  parties  may  receive  equal  protection. 

JEREMIAH  NETERER, 

Judge. 

[Indorsed]  :  Memo.  Filed  in  the  United  States 
District  Court,  Western  District  of  Washington, 
Sep.  22,  1913.  Frank  L.  Crosby,  Clerk.  By  B.  0. 
Wright,  Deputy.     [48] 
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In  the  District  Court  of  the  United  States  for 
the  Western  District  of  Washington,  Northern 
Division. 

No.  4717. 

In  the  Matter  of  the  WASHINGTON   STEEL   & 
BOLT  COMPANY,  a  Corporation, 

Bankrupt. 

Order  [Reversing  Order  of  Referee,  etc.]. 

BE  IT  REMEMBERED,  That  this  cause  came 
on  duly  and  regularly  for  argument  on  the  8th  day 
of  September,  1913,  upon  the  petition  of  the  Wash- 
ington Trust  Company  for  a  review  of  the  order 
and  decision  of  the  Honorable  John  P.  Hoyt,  Ref- 
eree, touching  the  validity  of  the  mortgage  executed 
and  delivered  by  the  Washington  Steel  &  Bolt  Com- 
pany on  September  9th,  1908,  and  the  bonds  secured 
by  same ;  and  the  Court,  having  heard  the  argument, 
and  becoming  fully  advised  in  the  premises  rendered 
and  filed  herein  on  September ,  1913,  a  memo- 
randum decision,  and  thereafter  a  petition  for  re- 
hearing was  filed  and  the  same  was  presented  and 
argued  to  this  court  on  September  13,  1913,  and  then 
denied, 

NOW  THEREFORE,  IT  IS  HEREBY  OR- 
DERED, CONSIDERED  AND  ADJUDGED,  That 
the  order  of  the  Referee  herein  sought  to  be 
reviewed  be  and  the  same  hereby  is  reversed,  and 
that  the  said  mortgage  be  and  the  same  hereby  is 
adjudged  and  decreed  a  valid  and  existing  lien  ac- 
cording to  its  tenor  upon  all  the  property  described 
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therein,  and  also  upon  all  property  acquired  by  said 
bankrupt  subsequent  to  the  execution  of  said  mort- 
gage, excepting,  however,  the  stock  of  raw  material 
obtained  for  manufacturing  purposes  and  the  manu- 
factured product  now  possessed  by  the  said  bank- 
rupt and  its  Trustees  and  as  to  said  stock  of  raw 
material  acquired  for  manufacturing  purposes  and 
the  manufactured  product  the  said  mortgage  is 
hereby  adjudged  [49]  and  decreed  to  be  invalid; 
and. 

This  matter  is  remanded  to  the  Referee  to  take 
proof  and  ascertain  the  status  of  each  of  the  bonds 
issued  under  said  mortgage  and  the  amount  due  and 
owing  upon  each  of  said  bonds  and  allow  such  items 
as  justified  by  evidence  and  report  his  findings 
thereon  to  this  court. 

The  Trustee  in  Bankruptcy  excepts  to  each  and 
every  part  hereof  except  that  portion  holding  the 
mortgage  invalid  as  to  the  raw  material  and  the 
manufactured  product  and  the  petitioner,  the  Bank 
of  Montreal,  excepts  to  that  portion  hereof  holding 
the  moi*tgage  invalid  as  to  such  raw  materials  and 
manufactured  products. 

Done  in  open  court  this  14th  day  of  November,  A.  D. 
1913. 

JEREMIAH  NETERER, 

Judge. 

Due  service  of  the  within  Order  and  Decree  ac- 
knowledged and  a  true  copy  received  this  29  day  of 
October,  1913. 

[Endorsed] :  Order  and  Decree.  Filed  in  the 
United  States  District  Court,  Western  District  of 
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Washington.     Nov.    14,    1913.     Frank    L.    Crosby, 
Clerk.     By  B.  O.  Wright,  Deputy.     [50] 


In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division, 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

Report  of  Referee. 

This  matter  having  been  taken  to  the  Court,  on  re- 
view, from  a  decision  of  the  Referee  holding  the 
trust  deed,  or  mortgage,  herein  invalid;  and  the 
Court  having  reversed  the  order  of  the  Referee,  and 
remanded  the  matter  to  the  Referee  ^  Ho  take  proof  and 
ascertain  the  status  of  each  of  the  bonds  issued  under 
said  mortgage  and  the  amount  due  and  owing  upon 
each  of  said  bonds  and  allow  such  items  as  justi- 
fied by  the  evidence  and  report  his  findings  thereon 
to  this  Court;  and  the  parties  hereto  having  appeared 
before  the  undersigned,  and  submitted  their  proofs 
and  allegations  touching  the  validity  of  said  bonds ; 
and  the  Referee  having  made  a  report  thereon;  and 
the  Court  having  referred  the  matter  back  to  the 
Referee  to  make  findings  of  fact  and  conclusions 
thereon,  I  make  the  following  Findings  of  Fact  and 
Conclusions  of  Law ; 

FINDINGS  OF  FACT. 
I. 

That  heretofore,  and  on  or  aboue  the  1st  day  of 
September,  1908,  the  bankrupt  herein,  WASHING- 
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TON  STEEL  &  BOLT  COMPANY,  a  corporation, 
made  its  certain  trust  deed,  or  mortgage,  to  secure 
an  issue  of  $200,000  of  bonds,  $75,000  of  which  bonds 
were  to  be  immediately  issued,  and  the  balance 
thereof  at  some  later  date  to  be  determined  by  the 
Trustees  of  said  corporation.  That,  among  other 
things,  said  mortgage,  or  trust  deed,  provided  that 
none  of  said  bonds  should  be  sold  or  disposed  of  at 
less  than  ninety-five  cents  on  the  dollar  of  their  face 
value,  which  provision  was,  by  the  terms  of  said  in- 
strument, made  a  condition  running  therewith,  as 
follows:     [51] 

^'ARTICLE  XIX. 

It  is  also  mutually  understood  and  agreed  that  as 
a  further  consideration  running  with  this  indenture 
that  any  bond  or  bonds  issued  under  or  secured  by 
this  indenture  shall  not  be  sold  or  disposed  of  directly 
or  indirectly  at  a  greater  discount  than  five  (5%) 
per  cent  thereof,  that  is  to  say,  said  bond  or  bonds 
shall  not  be  sold  or  disposed  of  for  less  than  ninety- 
five  (95)  cents  on  the  dollar,  of  the  par  or  face  value 
of  said  bonds. " 

IL 

That  said  trust  deed,  or  mortgage,  was  recorded 
in  the  office  of  the  Auditor  of  Snohomish  County, 
Washington,  on  the  15th  day  of  September,  1908. 
That  the  office  of  said  bankrupt  corporation  was 
located  at  Edmonds,  Snohomish  County,  Washing- 
ton, and  the  property  covered  by  said  trust  deed,  or 
mortgage,  was  situate  in  said  county. 

III. 

That  said  trust  deed,  or  mortgage,  further  provided 
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that  the  bonds  to  be  issued  thereunder  were  to  be 
750  in  number,  numbered  from  1  to  750,  inclusive. 
That  500  of  said  bonds  were  to  be  of  the  denomina- 
tion of  $100  each ;  that  200  thereof  was  to  be  of  the 
denomination  of  $500  each ;  and  that  50  thereof  were 
to  be  of  the  denomination  of  $1000  each. 

IV. 
That  the  bonds  issued  under  said  trust  deed,  or 
mortgage,  and  each  of  them,  irrespective  of  whether 
they  were  intended  as  $100  bonds;  $500  bonds;  or 
$1000  bonds,  were  in  the  following  form,  a  number 
being  inserted  after  the  '^No.,"  and  an  amount, 
^^100,"  ^^500,"  or  ^^000,"  after  the  ^^$5"  at  the  top: 

UNITED  STATES  OF  AMERICA. 
STATE  OP  WASHINGTON, 

No. 

WASHINGTON  STEEL  &  BOLT  COMPANY, 
Edmonds,  Washington. 
Pirst  Mortgage  Eight  Per  Cent  Gold  Bond.     [52] 

KNOW  ALL  MEN  BY  THESE  PRESENTS : 
That  WASHINGTON  STEEL  &  BOLT  COM- 
PANY, a  corporation  duly  organized  and  existing 
under  the  laws  of  the  State  of  Washington,  for  value 
received,  acknowledges  itself  indebted  to  the  bearer 
of  this  bond,  or  if  this  bond  be  registered  to  the  regis- 
tered holder  thereof  in  the  sum  of  One  Thousand 
($1000)  Dollars,  (or  Five  Hundred  ($500)  Dollars 
or  One  Hundred  ($100)  Dollars  as  the  case  may  be) 
which  it  hereby  promises  and  agrees  to  pay  in  United 
States  gold  coin  of  the  present  standard  of  weight 
and  fineness,  on  the  first  day  of  September,  1918, 
at   the   office  of  The  Washington   Trust   Company, 


Washington  Trust  Company  et  al,  57 

Trustee,  in  the  City  of  Spokane,  County  of  Spokane, 
State  of  Washington,  with  interest  thereon  from  the 
date  of  issue  or  sale  thereof  until  paid,  at  the  rate  of 
eight  (8%  )  per  centum  per  annum  payable  semi-annu- 
ally in  like  gold  coin  on  the  first  day  of  March  and  Sep- 
tember in  each  year  on  the  presentation  and  surrender 
of  the  coupons  annexed  hereto,  as  they  severally  be- 
come due ;  all  payments  upon  this  bond  both  principal 
and  interest  shall  be  made  without  deduction  for  any 
tax  or  taxes  that  said  Washington  Steel  &  Bolt  Com- 
pany may  be  required  to  pay  or  to  retain  therefrom 
by  any  present  or  future  laws  of  the  United  States  of 
America,  or  of  the  State  of  Washington,  said  Wash- 
ington Steel  &  Bolt  Company  hereby  covenanting 
and  agreeing  to  pay  any  and  all  such  tax  or  taxes. 

This  bond  is  one  of  a  series  of  Seven  Hundred  and 
Fifty  (750)  bonds,  all  of  the  same  tenor  and  date, 
munbered  consecutively  from  one  (1)  to  and  includ- 
ing the  number  Seven  Hundred  and  Fifty  (750). 
The  first  Five  Hundred  (500)  bonds  being  of  the 
denomination  of  One  Hundred  ($100)  Dollars  each, 
and  Two  Hundred  (200)  bonds  being  of  the  denomi- 
nation of  Five  Hundred  ($500)  Dollars  each  and 
Fifty  (50)  bonds  being  of  the  denomination  of  One 
Thousand  ($1000)  Dollars  each,  and  all  said  bonds 
with  the  coupons  thereto  attached,  are  equally  se- 
cured by  a  first  mortgage  or  deed  of  trust,  duly  exe- 
cuted and  delivered  by  the  said  Washington  Steel  & 
Bolt  Company  to  THE  WASHINGTON  TRUST 
COMPANY  in  Spokane,  County  of  Spokane,  State 
of  Washington,  as  Trustee,  subject  to  all  [53]  the 
provisions  and  conditions  therein,  bearing  even  date 
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with  this  bond  authorized  by  said  WASHINGTON 
STEEL  &  BOLT  COMPANY  to  be  issued  to  an, 
amount  not  exceeding  in  the  aggregate  the  principal 
sum  of  Two  Hundred  Thousand  ($200,000)  Dollars, 
nevertheless,  with  the  understanding  that  Seventy- 
five  Thousand  ($75,000)  Dollars  of  said  bonds  shall 
be  issued  and  placed  on  the  market  on  the  execution 
and  delivery  of  this  said  Indenture,  and  the  balance 
of  One  Hundred  and  Twenty-five  Thousand  ($125,- 
000)  Dollars  of  said  bonds  to  be  held  by  the  Trustee, 
and  not  issued  and  put  on  the  market  only  in  the 
event  and  at  such  time  in  the  future  as  the  Trustees 
of  said  Washington  Steel  &  Bolt  Company  may  deem 
to  be  for  the  best  interests  of  said  company,  and 
covering  and  conveying  all  real  property  and  per- 
sonal property  owned  by  said  WASHINGTON 
STEEL  &  BOLT  COMPANY,  and  particularly  de- 
scribed in  said  mortgage  and  to  which  reference  is 
herebv  made  for  the  nature  and  extent  of  the  secu- 
rity  and  rights  of  the  holders  of  these  bonds,  and  the 
terms  and  conditions  thereof,  which  is  duly  recorded 
in  the  office  of  the  County  Auditor  of  Snohomish 
County,  State  of  Washington;  in  case  default  shall 
be  made  and  shall  continue  for  six  (6)  months  in 
the  payment  of  any  interest  on  any  of  the  bonds 
secured  by  this  Indenture  the  principal  of  the  said 
bonds  with  all  the  interest  accrued  and  unpaid 
thereon,  shall  become  due  and  payable  at  the  election 
and  upon  declaration  of  the  owners  of  one-third  in 
amount  of  said  bonds,  then  outstanding. 

This  bond  may  pass  by  delivery  but  may  be  regis- 
tered as  to  the  number  thereof,  upon  the  transfer 
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book  of  the  TEUSTEE  at  its  office,  and  after  such 
registration  duly  certified  thereon  by  the  TRUSTEE 
this  bond  shall  be  transferred  only  on  said  books, 
unless  transfer  be  to  bearer,  when  it  shall  be  again 
transferred  by  delivery  subsequent  to  registration 
in  like  manner.  This  bond  shall  not  become  obliga- 
tory until  it  shall  have  been  authenticated  by  the 
certificate  of  the  Trustee  endorsed  hereon.     [54] 

No  recourse  shall  be  had  for  the  pajnuent  of  the 
principal  or  interest  of  this  bond,  against  any  indi- 
vidual incorporator,  stockholder,  officer  or  Trustee 
of  said  Washington  Steel  &  Bolt  Company,  and  any 
and  all  liabilities  of  incorporators,  stockholders,  trus- 
tees and  officers  of  the  said  Washington  Steel  &  Bolt 
Company  individually  being  hereby  released. 

IN  WITNESS  WHEREOF,  the  said  WASH- 
INGTON STEEL  &  BOLT  COMPANY  has  caused 
these  presents  to  be  signed  and  executed  in  its  corpo- 
rate name  by  its  President,  and  countersigned  by  its 
Secretary,  and  its  corporate  seal  hereto  affixed,  and 
the  coupons  for  interest  being  authenticated  by  the 
engraved  signature  of  its  Treasurer  to  be  attached 
hereon,  this  first  day  of  September,  1908,  all  pur- 
suant to  legal  authority  in  them  vested  to  that  end. 
WASHINGTON  STEEL  &  BOLT  COMPANY, 

By  A.  McPHADEN,  President. 
[L.  S.]  Attest:     A.  G.  PIKE,  Secretary." 

V. 

That  on  or  about  the  1st  day  of  September,  1908, 
by  the  direction  of  Washington  Steel  &  Bolt  Com- 
pany, the  bankrupt,  there  was  issued  to  A.  McPhaden 
by  The  Washington  Trust  Company,  trustee  under 
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said  trust  deed,  or  mortgage,  what  purported  to  be 
$23,000,  par  value,  of  said  bonds  in  payment  of  credits 
then  shown  by  the  books  of  said  Washington  Steel  & 
Bolt  Company  to  be  owing  to  said  McPhaden.  That 
said  McPhaden  was  then  a  stockholder  and  trustee  of 
said  corporation,  and  w^as  then  the  president  thereof. 
That  said  bonds  were  so  issued  to  said  McPhaden 
at  ninety  cents  on  the  dollar  of  their  purported  par 
value. 

VI. 

That  on  or  about  the  1st  day  of  September,  1908, 
by  the  direction  of  Washington  Steel  &  Bolt  Com- 
pany, the  bankrupt,  there  was  issued  to  A.  G.  Pike 
by  The  Washington  Trust  Company,  trustee  under 
said  trust  deed,  or  mortgage,  what  purported  to  be 
$2,900,  par  value,  of  said  bonds  [55]  in  payment 
of  credits  then  shown  by  the  books  of  said  Washing- 
ton Steel  &  Bolt  Company  to  be  owing  to  said  Pike. 
That  said  Pike  was  then  a  stockholder  and  trustee 
of  said  corporation,  and  was  then  the  secretary 
thereof.  That  said  bonds  were  so  issued  to  said  Pike 
at  ninety  cents  on  the  dollar  of  their  purported  par 
value. 

VII. 

That  there  were  issued  to  the  said  A.  McPhaden, 
from  time  to  time  thereafter,  other  of  said  bonds  of 
the  purported  par  value  of  $11,200.  That  all  such 
bonds  were  so  issued  by  said  trustee  by  the  direction 
of  the  officers  of  said  Washington  Steel  &  Bolt  Com- 
pany, and  in  each  instance  were  in  payment  of  credits 
shown  by  the  books  of  said  corporation  to  be  owing 
to  said  McPhaden,     That  all  such  bonds  were  so  is- 
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sued  to  said  McPhaden  at  ninety  cents  on  the  dollar 
of  their  purported  par  value,  and  that  during  all  such 
times  said  McPhaden  was  a  stockholder  and 
trustee  of  said  corporation,  and  was  the  president 
thereof. 

VIII. 
That  neither  the  said  McPhaden  or  the  said  Pike 
paid  any  other  or  different  consideration  for  said 
bonds,  or  any  of  them,  than  said  credits,  nor  did 
either  of  them  ever  pay  to  said  Washington  Steel  & 
Bolt  Company  any  greater  consideration  for  said 
bonds  than  said  ninety  cents  on  the  dollar  of  the  par 
value  thereof. 

IX. 
That  from  the  1st  day  of  May,  1909,  to  the  28th  day 
of  July,  1909,  both  dates  inclusive,  the  said  A.  Mc- 
Phaden and  the  said  A.  G.  Pike  made  and  executed 
their  four  certain  promissory  notes,  aggregating 
$20,000  in  amount,  payable  to  the  order  of  Washing- 
ton Steel  &  Bolt  Company,  as  follows : 

May     1,  1909,  one  note  f or  . .    . .  $10,000 

May    11,  1909,  one  note  for 5,000 

June  16,  1909,  one  note  for.    .    ..       2,500 
July   28,  1909,  one  note  for.    .    . .       2,500 
[56] 

That  said  notes  were  endorsed  by  said  Washington 
Steel  &  Bolt  Company  and  were  discounted  by  the 
Bank  of  Montreal,  and  the  proceeds  thereof  placed 
to  the  credit  of  Washington  Steel  &  Bolt  Company. 
That  as  collateral  to  the  said  notes  said  McPhaden 
and  Pike  placed  with  said  Bank  of  Montreal  the 
bonds  so  issued  to  said  Pike  and  $20,000  of  the  bonds 
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so  issued  to  said  McPhaden. 

X. 
That  no  part  of  said  notes  has  been  paid,  except 
that  interest  thereon  has  been  paid  to  December  23, 
1910. 

XL 

That  of  the  balance  of  said  bonds  so  issued  to  said 
McPhaden,  to  wit  $14,200  par  value,  $13,000  thereof 
were  turned  over  by  him  to  the  following  named  per- 
sons in  payment  of  debts  owing  them  by  him,  to  wit : 

C.  F.  Chapin,  Coeur  d'Alene,  Idaho $2,500 

Meta  McElroy,  Spokane,  Wash 2,000 

J.  H.  Osborne,  Chicago,  111 5,900 

Thomas  S.  Burley,  Seattle,  Wash 2,600 

That  the  balance  of  said  bonds  ($1,200')  were  not 
accounted  for,  and  no  testimony  was  given  concern- 
ing them. 

XII. 

That  said  Chapin,  McElroy  and  Burley  were,  at  the 
time  they  acquired  said  bonds  from  said  McPhaden, 
stockholders  in  said  Washington  Steel  &  Bolt  Com- 
pany, and  each  of  them  was  a  stockholder. 

XIII. 

That  on,  or  about,  the  20th  day  of  March,  1911,  a 
purported  resolution  of  the  board  of  trustees  of 
Washington  Steel  &  Bolt  Company  was  prepared 
and  sent  to  A.  G.  Pike,  secretary  and  treasurer  of 
said  corporation,  for  adoption  by  said  board.  That 
said  board  of  trustees  at  that  time  consisted  of  seven 
members.  That  no  meeting  of  said  board  was  called, 
nor  did  said  board  of  trustees  meet,  nor  did  they 
adopt  said  resolution.     That  said  Pike  signed  said 
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purported  resolution;  that  two  of  the  other  trustees 
— Ammon  and  Hall— were  telephoned  to  to  come 
[57]  to  the  office  of  the  company  to  sign  it.  That 
Ammon  went  to  the  office  and  signed  it  without  any 
other  trustee  being  present.  That  afterwards  Hall 
came  there  and  signed  it  in  presence  of  Ammon  only 
of  the  trustees,  and  that  it  was  taken  to,  and  signed 
by  two  of  the  other  trustees— Cosford  and  Ready^ — 
without  any  other  member  of  the  board  of  trustees 
being  present.  That  said  purported  resolution  pro- 
vided that  $25,000  of  '^unsold  bonds  be  placed  with 
the  Bank  of  Montreal  as  collateral  on  a. $20,000  loan 
that  this  company  owes."  That  upon  the  strength 
of  said  purported  resolution,  and  not  otherwise, 
there  was  issued  and  delivered  to  the  Bank  of  Mon- 
treal $25,000  of  the  bonds  of  Washington  Steel  & 
Bolt  Company,  the  bankrupt,  which  said  $25,000  of 
bonds  are  a  part  of  the  bonds  now  held  by  said  bank, 
and  upon  which  the  trustee.  The  Washington  Trust 
Company,  is  seeking  to  foreclose  said  trust  deed,  or 
mortgage.  That  the  only  debt  owed  by  said  bank- 
rupt to  said  bank  at  the  time  said  $25,000  of  bonds 
w^as  issued  to  it,  as  aforesaid,  was  that  evidences  by 
said  $20,000  notes,  and  there  was  no  other  or  differ- 
ent consideration  for  the  issuance  of  said  $25,000  of 
bonds,  or  any  of  them. 

XIV. 
That  there  was  never  a  legal  meeting  of  the  board 
of  trustees  of  said  Washington  Steel  &  Bolt  Com- 
pany. That  said  board  was  never  called  together  as 
provided  by  the  By-laws  of  said  corporation,  and  was 
never  legally  called  together.     That  there  was  never 
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any  pretense  of  said  board  meeting  after  April  30, 
1909.  That  none  of  the  trustees  of  said  corporation 
ever  took  the  oath  of  office  prescribed  by  law,  or  any 
oath  as  such  trustees. 

XV. 

That  said  Washington  Steel  &  Bolt  Company  was 
capitalized  at  $2,000,000.  That  $1,400,000  of  said 
stock  was  given  to  said  A.  McPhaden  in  payment  of 
a  certain  patent-right  known  as  the  ''Clino  Rail 
Joint  Patent.''  That  said  patent-right  was  never 
used,  by  or  attempted  to  be  used  by  said  corporation, 
the  bankrupt,  nor  did  it  demonstrate,  or  [58]  at- 
tempt to  demonstrate  its  value,  if  value  it  had.  That 
said  patent-right  was  not  worth  to  exceed  $4,500. 

XVI. 

That  at  all  times  said  McPhaden  owned  a  majority 
of  the  stock  of  said  Washington  Steel  &  Bolt  Com- 
pany, and  absolutely  controlled  its  officers  and  board 
of  trustees.  That  the  only  business  carried  on  by 
said  corporation  was  the  manufacture  and  sale  of 
bolts,  and  that  its  business  was  very  profitable  for  a 
time. 

CONCLUSIONS  OP  LAW. 
I. 

That  the  issuance  of  said  bonds  to  said  McPhaden 
and  Pike  was  ultra  vires  and  void,  and  the  issuance 
of  each  of  said  bonds  was  ultra  vires  and  void. 

II. 

That  none  of  said  bonds  were  enforcible  against 
the  bankrupt  in  the  hands  of  said  McPhaden  or  Pike. 

III. 

That  the  issuance  of  said  $25,000  of  bonds  to  the 
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Bank  of  Montreal  was  ultra  vires  and  void,  and  that 
said  bonds  are  unenforcible  against  said  bankrupt. 

IV. 
That  each  and  every  of  the  bonds  issued  by  Wash- 
ington Steel  &  Bolt  Company,  the  bankrupt,  was  and 
is  a  non-negotiable  instrument. 

V. 

That,  by  reason  of  the  reference  in  each  of  said 

bonds  to  the  trust  deed,  or  mortgage,  the  transferees 

thereof  took  the  same  with  knowledge  of  all  the 

terms  and  conditions  of  said  trust  deed,  or  mortgage. 

VI. 
That  none  of  the  holders  of  said  bonds  are  hona  fide 
holders  thereof,  or  holders  thereof  in  due  course. 

VII. 
That  each  and  every  of  the  outstanding  bonds  of 
said  Washington  Steel     [59]     &  Bolt  Company  is  a 
nullity. 

All  of  which  is  respectfully  submitted. 
Dated  July,  20, 1914.  ^  3^ 

JOHN  P.  HOYTf 
Referee. 
Receipt  of  a  copy  together  with  notice  of  presen- 
tation to  referee  at  2  o'clock  P.  M.  July  13,  1914  and 
due  service  hereof  admitted  this  13th  day  of  July, 
1914. 

JAMES  B.  MURPHY, 
Attorney  for  Petitioner. 
Sirs: 

You  will  please  take  notice  that  the  within  Find- 
ings of  Fact  and  Conclusions  of  Law  will  be  presented 
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to  the  Referee  for  signing  at  2  o'clock  P.  M.  July  13, 
1914. 

Yours,  etc., 

J.  W.  Russell, 
Atty.  for  Trustee. 
To  Jas.  B.  Murphy,  Esq., 

Atty.  for  Petitioner. 

[Indorsed] :  Findings  of  Fact  and  Conclusions  of 
Law.  Filed  July  20th,  1914,  2  P.  M.  John  P.  Hoyt, 
Referee. 

Filed  in  U.  S.  District  Court,  for  the  Western  Dis- 
trict of  Washington,  Northern  Division,  July  21, 
1914.     [60], 


[Order  of  Referee  Disallowing  Claim  of  Washington 

Trust  Co.  etc.] 

In   the   District   Court    of   the  United  States   for 
the  Western  District  of  Washington,  Northern 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

This  matter  having  been  taken  to  the  Court,  on  re- 
view, from  a  decision  of  the  Referee  holding  the  trust 
deed,  or  mortgage,  herein  invalid;  and  the  Court  hav- 
ing reversed  the  order  of  the  Referee,  and  remanded 
the  matter  to  the  Referee ' '  to  take  proof  and  ascertain 
the  status  of  each  of  the  bonds  issued  under  under  the 
mortgage  and  the  amount  due  and  owing  upon  each 
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of  said  bonds  and  allow  such  items  as  justified  by  the 
evidence  and  report  his  findings  thereon  to  this 
Court";  and  the  parties  hereto  having  appeared  be- 
fore the  undersigned,  and  submitted  their  proofs  and 
allegations  touching  the  validity  of  said  bonds;  and 
the  Referee  having  made  a  report  thereon;  and  the 
Court  having  referred  the  matter  back  to  the  Referee 
to  make  findings  of  fact  and  conclusions  thereon; 
and  such  findings  and  conclusions  having  been  made, 

Now,  on  motion  of  J.  W.  Russell,  attorney  for  the 
Trustee  herein, 

ORDERED,  that  the  prayer  of  the  petitioner  here- 
in, The  Washington  Trust  Company,  be,  and  the  same 
hereby  is  denied,  and  it  is  further 

ORDERED,  that  the  claim  of  said  petitioner,  The 
Washington  Trust  Company,  be,  and  the  same  hereby 
is  rejected,  disallowed  and  expunged  from  the  list  of 
claims  upon  the  record  in  this  case.  Exception  of 
Washington  Trust  Co.  allowed. 

Dated  July  20,  1914. 

JOHN  P.  HOYT, 
Referee.     [61] 

[Endorsed] :  Order  Disallowing  Claim.  Filed  July 
20th,  1914,  2  P.  M.  John  P.  Hoyt,  Referee.  Filed 
in  the  U.  S.  District  Court,  July  21,  1914.     [62] 


68  Edward  H,  Chavelle  et  al,  vs. 

[Exceptions  of  Washington  Trust  Co.  to  Report, 
Findings  of  Fact  and  Conclusions  of  Law  of 
Referee.] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington^  Northern  Divi- 
sion. 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

Comes  now  the  Washington  Trust  Company,  the 
petitioner  in  the  above  matter,  at  the  time  of  the 
signing  of  the  report  of  the  referee,  and  makes  the 
following  objections  and  exceptions  to  said  report 
and  the  Findings  of  Fact  and  Conclusions  of  Law 
made  by  said  referee. 

I. 

Said  Washington  Trust  Company  hereby  objects 
and  excepts  to  the  first  finding  of  fact  and  to  the 
whole  and  every  part  thereof  and  especially  to  that 
part  thereof  wherein  the  referee  finds  that  the  mort- 
gage or  trust  deed  therein  referred  to  was  executed 
on  the  first  day  of  September,  1906,  for  the  reason 
and  upon  the  grounds  that  the  said  finding  is  not  sup- 
ported by  the  proofs  and  is  contrary  thereto,  and  is 
against  the  weight  of  the  evidence  and  not  within  the 
scope  of  the  authority  of  the  referee. 

II. 

Said  Washington  Trust  Company  excepts  to  find- 
ing IV  and  to  the  whole  and  every  part  thereof  ex- 
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cept  the  copy  of  the  bond  as  therein  set  forth  as 
iUustrating  the  general  tenor  of  the  bonds  therein 
referred  to. 

III. 

Said  Washington  Trust  Company  excepts  to  find- 
ing V  made  by  the  said  referee  and  to  the  whole  and 
every  part  thereof,  and  especially  that  part  of  said 
finding  wherein  the  referee  finds  [63]  that  the 
bonds  therein  referred  to  were  delivered  to  Mc- 
Phaden  in  payment  for  credits  shown  by  the  books 
of  the  Washington  Steel  &  Bolt  Company  for  the 
reason  and  upon  the  grounds  that  the  said  finding  is 
not  supported  by  the  proofs  offered  and  is  contrary 
thereto  and  contrary  to  the  weight  of  the  evidence. 

IV. 

Said  Washington  Trust  Company  excepts  to  find- 
ing VI  and  the  whole  and  every  part  thereof  for  the 
reason  and  upon  the  ground  that  the  same  is  unsup- 
ported by  any  testimony  or  proof  and  is  contrary  to 
the  great  weight  of  the  same. 

V. 

Said  Washington  Trust  Co.  excepts  to  finding  VII 
and  to  the  whole  and  every  part  thereof  and  espe- 
cially to  that  part  thereof  wherein  the  referee  finds 
that  the  bonds  referred  to  therein  were  given  in  pay- 
ment of  credits  shown  by  the  books  of  the  corpora- 
tion to  be  owing  to  McPhaden  and  to  that  part  of  the 
said  finding  wherein  the  referee  finds  that  the  said 
McPhaden  was  during  all  of  said  time  a  trustee  and 
President  of  said  corporation,  for  the  reason  and 
upon  the  ground  that  the  same  is  unsupported  by  the 
testimony  and  contrary  thereto. 
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VI. 

Said  Washington  Trust  Company  excepts  to  find- 
ing VIII  and  to  the  whole  and  every  part  thereof  for 
the  reason  and  upon  the  ground  that  the  same  is  not 
supported  by  the  testimony  and  is  contrary  to  the 
testimony  offered  upon  the  trial. 

VII. 
Said  Washington  Trust  Company  excepts  to  find- 
ing IX  and  to  the  whole  and  every  part  thereof,  and 
especially  to  that  part  wherein  the  Eef  eree  finds  that 
the  notes  therein  referred  to  were  discounted  by  the 
Bank  of  Montreal  and  the  proceeds  thereof  placed  to 
the  credit  of  the  Washington  Steel  &  Bolt  Company, 
and  [64]  especially  excepts  to  that  part  of  said 
finding  wherein  the  Referee  finds  that  as  collateral 
to  said  notes,  bonds  issued  to  McPhaden  &  Pike  were 
pledged  to  secure  the  payment  thereof. 

VIII. 
Said  Washington  Trust  Company  excepts  to  find- 
ing XI  and  to  the  whole  and  every  part  thereof  for 
the  reason  and  upon  the  grounds  that  the  same  is 
not  supported  by  any  testimony  and  is  contrary  to 
the  great  weight  thereof. 

Said  Washington  Trust  Company  excepts  to  find- 
ing XII  and  to  the  whole  and  every  part  thereof  for 
the  reason  and  upon  the  ground  that  the  same  is  un- 
supported by  any  testimony  and  is  contrary  to  the 
testimony  offered  upon  the  trial. 

IX. 
Said  Washington  Trust  Company  excepts  to  find- 
ing XIII  and  to  the  whole  and  every  part  thereof  for 
the  reason  and  upon  the  ground  that  the  same  is  un- 
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supported  by  any  testimony  and  is  contrary  to  the 
testimony  offered  upon  the  trial. 

X. 

Said  Washington  Trust  Company  excepts  to  find- 
ing XIV  and  to  the  whole  and  every  part  thereof 
for  the  reason  and  upon  the  ground  that  the  same  is 
unsupported  by  any  testimony  and  is  contrary  to 
the  testimony  offered  upon  the  trial. 

XI. 

Said  Washington  Trust  Company  excepts  to  find- 
ing XV  and  to  the  whole  and  every  part  thereof 
for  the  reason  and  upon  the  ground  that  the  same  is 
unsupported  by  any  testimony  and  is  contrary  to 
the  testimony  offered  upon  the  trial. 

XII. 

Said  Washington  Trust  Company  excepts  to  find- 
ing XVI  and  to  the  whole  and  every  part  thereof 
for  the  reason  and  upon  the  ground  that  the  same  is 
unsupported  by  any  testimony  and  is  contrary  to 
the  testimony  offered  upon  the  trial.    l[65]' 

XIV. 

Said  Washington  Trust  Company  excepts  to  con- 
clusion I  made  by  said  referee  for  the  reason  and 
upon  the  ground  that  it  is  unjustified  by  the  findings 
of  the  Referee  and  because  there  was  no  testimony 
offered  upon  the  trial  justifying  said  conclusion. 

XV. 

Said  Washington  Trust  Company  excepts  to  con- 
clusion II  made  by  the  Referee  for  the  reason  and 
upon  the  ground  that  it  is  unjustified  by  the  findings 
of  the  Referee  and  because  there  was  no  testimony 
offered  upon  the  trial  justifying  said  conclusion. 
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XVI. 

The  Washington  Trust  Company  excepts  to  con- 
clusion III  for  the  reason  and  upon  the  ground  that 
it  is  unjustified  by  the  findings  of  the  Referee  and 
because  there  was  no  testimony  offered  upon  the 
trial  justifying  said  conclusion. 

XVII. 

The  Washington  Trust  Company  excepts  to  con- 
clusion IV  for  the  reason  and  upon  the  ground  that 
it  is  unjustified  by  the  findings  of  the  Referee  and 
because  there  was  no  testimony  offered  upon  the 
trial  justifying  said  conclusion. 

XVIII. 

The  Washington  Trust  Company  excepts  to  con- 
clusion V  for  the  reason  and  upon  the  ground  that 
it  is  unjustified  by  the  findings  of  the  Referee  and 
because  there  was  no  testimony  offered  upon  the 
trial  justifying  said  conclusion. 

XIX. 

The  Washington  Trust  Company  excepts  to  con- 
clusion VI  for  the  reason  and  upon  the  ground  that 
it  is  unjustified  by  the  findings  of  the  Referee  and 
because  there  was  no  testimony  offered  upon  the 
trial  justifying  said  conclusion.     [66] 

XX. 

The  Washington  Trust  Company  excepts  to  con- 
clusion VII  for  the  reason  and  upon  the  ground  that 
it  is  unjustified  by  the  findings  of  the  Referee  and 
because  there  was  no  testimony  offered  upon  the  trial 
justifying  said  conclusion. 

JAMES  B.  MURPHY, 
Attorney  for  Washington  Trust  Company. 
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The  foregoing  objections  and  exceptions,  at  the 
tune  of  the  signing  of  the  Referee's  report  this  day 
signed  herein,  were  duly  and  regularly  made  and  pre- 
sented and  the  said  objections  and  exceptions  are 
hereby  allowed. 

Dated  this  20th  day  of  July,  1914. 

JOHN  P.  HOYT, 
Referee. 
[Endorsed]:   Exceptions.     Filed  July  20,  1914   2 
P.   M.    John  P.  Hoyt,  Referee.    Filed  TJ.  S.  Dis- 
tn<;t    Court,    Jul.    21,    1914.     Frank    L.    Crosby 
Clerk.     [67] 


In  the  District  Court  of  the  United  States  in 
and  for  the  Western  District  of  Washington, 
Northern  Division. 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 
Exceptions  to   Order  Disallowing  Claim   [of 

Washington  Trust  Co.]. 
Comes  now  the  Washington  Trust  Company,  and 
having  heretofore  reserved  its  exceptions  to  the 
order  entered  herein  on  the  20th  day  of  July,  1914, 
hereby  formally  excepts  to  the  whole  and  every  part 
of  said  order,  and  especially  to  that  part  of  said 
order  wherein  the  motion  of  J.  W.  Russell,  Attorney, 
is  granted,  and  the  prayer  of  the  petition  of  the 
Washington  Trust  Company  is  denied  and  wherein 
the  said  Referee  orders  that  the  claim  of  the  Wash- 
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ington  Trust  Company  be  rejected  and  disallowed  and 
expunged  from  the  list  of  claims  upon  record  in  that 
case. 

JAMES  B.  MURPHY, 
Attorney  for  Washington  Trust  Company. 
The  foregoing  exceptions  were  duly  and  regularly 
presented,  and  are  hereby  allowed. 
Dated  this  20th  day  of  July,  1914. 

JOHN  P.  HOYT, 

Referee. 

[Indorsed] :  Exceptions  to  Order  Disallowing 
Claim.  Filed  in  the  United  States  District  Court, 
Western  District  of  Washington.  July  21,  1914. 
Frank  L.  Crosby,  Clerk.  By  S.  E.  Leitch,  Dep- 
uty.    [68] 


[Petition  of  Washington  Trust  Co.  for  Review 
of  Findings  of  Fact  and  Conclusions  of  Law  and 
Judgment  of  July  20, 1914.] 

In  the  District  Court  of  the  United  States  for 
the  Western  District  of  Washington,  Northern 
Division, 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

PETITION  FOR  REVIEW. 

To  the  Honorable  Referee  in  Bankruptcy: 

Your  petitioner,  the  Washington  Trust  Com- 
pany, feeling  itself  aggrieved  by  the  Endings  of 
Fact   and   Conclusions  of  Law  and  Judgment   ren- 
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dered  in  the  above-entitled  cause  by  you,  on  the  20th 
day  of  July,  1914,  touching  the  validity  of  the  bonds 
involved  in  the  above-entitled  matter,  hereby  peti- 
tions for  a  review  of  all  matters  touching  or  in  any 
way  concerning  or  relating  to  the  validity  of  said 
bonds  and  the  amount  due  thereon  by  the  above- 
entitled  court  and  the  judge  thereof,  and  as  grounds 
for  review  your  petitioner  respectfully  represents  as 
follows : 

I. 

That  heretofore,  to  wit,  on  the  6th  day  of  July, 
1914,  the  above-entitled  court  referred  this  matter 
back  to  the  Eeferee  to  make  Findings  of  Fact,  Con- 
clusions of  Law  and  to  enter  an  order  or  judgment 
thereon  touching  the  validity  of  the  bonds  and  the 
amount  due  thereon  and  concerning  the  circum- 
stances said  bonds  were  negotiated  under  an  order 
previously,  to  wit,  on  the  14th  day  of  November, 
1913,  entered  herein,  and  that  the  said  Referee,  on 
the  20th  day  of  July,  1914,  filed  his  Findings,  Con- 
clusions of  Law  and  Judgment  herein,  declaring  the 
said  bonds  void  and  disregarded  the  principles  of 
law^  announced  as  the  law  of  the  case  by  the  above- 
entitled  court,  and  neglected  to  make  findings  of  fact 
concerning  the  amounts  due  upon  said  bonds  and  the 
circumstances  under  which  they  were  sold.     [69] 

II. 

That  your  petitioner  feels  itself  aggrieved  by  the 
said  Findings  of  Fact,  Conclusions  of  Law  and  order 
or  judgment,  and  desires  the  correctness  thereof,  and 
of  the  whole  and  every  part  thereof  to  be  reviewed 
by  the  Judge  of  the  District  Court  for  the  Western 
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District  of  Washington,  Northern  Division,  and  your 
petitioner  contends  that  the  said  findings,  conclu- 
sions and  order  or  judgment  of  the  Referee  are  erro- 
neous, and  that  the  said  Referee  committed  error  in 
the  following  particulars : 

1.  That  said  Referee  erred  in  disregarding  the 
law  as  announced  by  the  Court  for  his  guidance  in 
determining  the  validity  of  the  said  bonds,  and  in 
taking  evidence  pertaining  thereto. 

2.  That  the  said  Referee  erred  in  failing  and  neg- 
lecting and  refusing  to  make  findings  of  fact  touch- 
ing the  amount  due  upon  said  bonds. 

3.  That  the  Referee  erred  in  failing,  neglecting 
and  refusing  to  make  any  findings  of  fact  concerning 
the  status  of  each  bond  issued  under  said  mortgage 
and  the  amount  due  thereon. 

4.  That  the  said  Referee  erred  in  making  Finding 
I,  and  especially  in  finding  that  the  mortgage  therein 
referred  to  was  made  on  or  about  the  first  day  of 
September,  1908. 

5.  That  said  Referee  erred  in  failing  and  neglect- 
ing and  refusing  to  find  that  the  said  mortgage  was 
executed  on  or  about  the  9th  day  of  September,  1908, 
instead  of  the  first  day  of  September,  1908. 

6.  That  the  said  Referee  erred  in  making  Finding 
IV  and  in  making  the  whole  and  every  part  thereof 
except  as  to  the  general  tenor  of  the  bonds,  the  form 
of  which  is  set  forth  therein. 

7.  That  the  said  Referee  erred  in  making  his 
Finding  V  and  in  making  the  whole  and  every  part 
thereof,  and  erred  in  finding  in  said  fifth  paragraph 
of  said  findings  that  the  bonds  therein  referred   to 
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were  delivered  to  McPhaden  in  payment  for  credits 
shown  [70]  by  the  books  of  the  Washington  Steel 
&  Bolt  Company. 

8.  That  the  said  Referee  erred  in  failing  and  re- 
fusing to  find  that  the  said  McPhaden  paid  cash  into 
the  treasury  of  the  said  Bank  for  all  the  bonds  that 
were  issued  to  him,  and  in  failing  and  neglecting  to 
find  that  the  Washington  Steel  &  Bolt  Company  re- 
ceived and  used  the  money  paid  in  by  McPhaden  and 
in  failing  and  refusing  to  find  that  McPhaden  paid 
the  money  into  the  said  treasury  for  the  purpose  of 
purchasing  bonds  therewith,  and  that  the  said  Wash- 
ington Trust  Company  received  the  said  money 
knowing  that  it  was  paid  in  by  said  McPhaden  on  ac- 
count of  bonds  to  be  delivered  to  him,  and  that  the 
said  Referee  further  erred  in  finding  that  the  bonds 
were  issued  to  McPhaden  for  ninety  cents  (90^)  on 
the  dollar  and  in  failing  and  refusing  to  find  that  the 
bonds  were  sold  to  McPhaden  for  ninety-five  cents 
(95^)  on  the  dollar  and  that  McPhaden  was  allowed 
five  percent  (5%)  commission. 

9.  That  the  said  Referee  erred  in  making  the 
sixth  finding  of  fact  and  the  whole  and  every  part 
thereof,  and  in  finding  that  the  stock  issued  to  A.  G. 
Pike  was  issued  to  him  in  payment  of  credits  then 
appearing  in  his  favor  on  the  books  of  the  Washing- 
ton Steel  and  Bolt  Company,  and  further  erred  in 
finding  that  the  said  bonds  were  issued  to  the  said 
Pike  at  ninety  cents  (90^)  on  the  dollar  of  their 
par  value  instead  of  ninety-five  per  cent  (95%)  of 
their  par  value,  five  per  cent  (5%)  being  allowed  as 
a  conomission. 
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10.    That  the  said  Referee  erred  in  making   the 
seventh  finding  of  fact  and  in  making  the  whole  and 
every  part  thereof.     The  said  Referee  further  erred 
in  finding  that  the  bonds  in  said  paragraph  VII  re- 
ferred to  were  in  each  instance  issued  in  the  pay- 
ment of  credits  shown  by  the  books  of  the  said  cor- 
poration to  be  owing  to  the  said  McPhaden,  and  in 
finding  that  the  said  bonds  were  issued  to  McPhaden 
at  (90^)  ninety  cents  on  the  dollar  and  that  the  said 
McPhaden  was  at  all  of  the  time  the  President  and 
Trustee  of  the  said  company,  and  erred  in  failing  to 
find  that  the  said  bonds  were  in  reality  directly    [71] 
sold  to  the  present    holders    thereof    through  Mc- 
Phaden, and  in  failing  and  refusing  to  find  that  the 
said  bonds  were  issued  to  McPhaden  for  cash  pay- 
ments made  by  him  for  the  express  purpose  of  pur- 
chasing bonds  therewith  and  in  failing  to  find  that 
the  said  bonds  were  issued  to  McPhaden  for  ninety- 
five  cents  (95^)  on  the  dollar  instead  of  ninety  cents 
(90^)  Five  cents  (5^)  being  allowed  him  for  a  com- 
mission for  selling  said  bonds,  and  in  further  failing 
and  refusing  to  find  that  the  said  McPhaden  was  not, 
during  all  of  said  time,  the  President  and  Trustee  of 
the  said  Washington  Trust  Company. 

11.  That  the  said  Referee  further  erred  in  mak- 
ing the  eighth  finding  of  fact  and  in  making  the 
whole  and  every  part  thereof,  and  in  failing  and  re- 
fusing to  find  that  the  said  McPhaden  and  Pike  re- 
ferred to  therein  did  pay  cash  for  all  the  bonds  issued 
to  them  or  either  of  them,  and  that  they  were  sold  to 
the  said  McPhaden  and  Pike  at  ninety-five  cents 
(95^)  of  their  par  value,  and  that  McPhaden  and 
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Pike  were  allowed  the  usual  commission  of  five  cents 
(5^)  in  addition  thereto. 

12.     That  the  said  Referee  erred  in  making  the 
ninth  finding  of  fact  and  the  whole  and  every  part 
thereof,  and  in  finding  that  McPhaden  and  Pike  ex- 
ecuted their  promissory   notes   to   the   Washington 
Steel  &  Bolt  Company   and   that   the   Washington 
Steel  &  Bolt  Company  discounted  said  notes  at  the 
Bank  of  Montreal,  and   the    said   Referee    further 
erred  in  failing  and  refusing  to  find  from  the  testi- 
mony in  that  connection  that  the  said  Washington 
Steel  &  Bolt  Company,  prior  to  the  execution  of  the 
notes  therein,  referred  to,  had  arranged  for  a  line 
of  credit  with  the  Bank  of  Montreal  to  the  extent  of 
Twenty  Thousand   Dollars    ($20,000.00),  and   pro- 
vided for  a  loan  in  that  sum  and  that  the   Bank  of 
Montreal  required,  in  addition   to   the    credit    and 
standing  of  the  said  Washington  Steel  &  Bolt  Com- 
pany, that  McPhaden  and  Pike  should  execute  and 
deliver  their  promissory   note   to   the   Washington 
Steel  &  Bolt  Company  and  the  Washington  Steel  & 
Bolt  Company  should  in  turn  endorse  it  to  the  Bank 
[72]     of  Montreal  and  that  the  bonds  therein  re- 
ferred to  should  be  deposited  with  the  Bank  of  Mon- 
treal, each  and  all,  as  security  for  the  sole  and  only 
purpose  of  money  loaned  to   the   said   Washington 
Steel  &  Bolt  Company  and  further  erred  in  failing 
and  refusing  to  find  that  the  notes  and  the  bonds  re- 
ferred to  in  said  paragraph  were  delivered  to  the 
Bank  of  Montreal  as  collateral  security  for  advances 
and  loans  made  to  the  Washington  Steel  &  Bolt  Com- 
pany, and  not  otherwise,  and  in  failing  to  find  the 
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correct  amount  of  bonds  deposited  with  the  Bank  of 
Montreal  by  the  said  Pike  d  and  the  said  McPhaden 
as  such  security. 

13.  That  the  said  Referee  further  erred  in 
making  Finding  XI  and  in  making  the  whole  and 
every  part  thereof,  and  in  finding  that  the  bonds 
issued  to  McPhaden  were  turned  over  by  him  to  the 
persons  therein  named,  and  in  failing  and  refusing 
to  find  in  that  particular  that  the  said  Chapin,  Mc- 
Elroy  and  Burley  purchased  their  bonds  from  the 
Washington  Steel  &  Bolt  Company  through  Mc- 
Phaden, and  that  they  paid  therefor  One  Hundred 
cents  (lOOff)  on  the  dollar.  ' 

14.  That  the  said  Referee  erred  in  making  his 
Finding  XII  and  in  making  the  whole  and  every  part 
thereof,  in  finding  that  the  said  Chapin,  McElroy  and 
Burley  were,  at  the  time  they  acquired  the  bonds 
therein  referred  to,  stockholders  of  the  Washington 
Steel  &  Bolt  Company. 

15.  That  the  said  Referee  erred  in  making  Find- 
ing XIII  and  in  making  the  whole  and  every  part 
thereof,  and  in  failing  and  refusing  to  find  that  the 
said  Board  of  Trustees  met,  considered  and  passed 
the  resolutions  therein  referred  to,  and  in  failing  and 
refusing  to  find  that  the  bonds  in  said  paragi'aph  re- 
ferred to  were  not  duly  and  regularly  issued  and  law- 
fully and  with  authority  delivered  by  the  Washing- 
ton Trust  Company  to  the  said  Bank  of  Montreal 
pursuant  to  resolutions  of  the  Board  of  Trustees  of 
the  Washington  Steel  &  Bolt  Company  duly  and 
regularly  made. 

16.     That  the  said  Referee  erred  in   making   his 
fourteenth  finding  of  fact  and  in  making  the  whole 
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and  every  part  thereof  and  in  finding  that  there  was 
never  a  legal  meeting  of  the  Board  of  [73]  Trus- 
tees of  the  Washington  Steel  &  Bolt  Company  and  in 
finding  that  the  Board  was  never  called  together,  as 
provided  by  the  by-laws  of  the  said  corporation  and 
was  never  legally  called  together  and  in  further  find- 
ing that  there  was  never  any  pretense  of  said  Board 
meeting  after  April  30,  1909,  and  in  further  finding 
that  none  of  the  trustees  of  said  corporation  ever 
took  the  oath  of  office  as  prescribed  by  law  or  the 
oath  as  trustees,  and  failing  and  refusing  to  find  that 
the  trustees  of  said  corporation  met  as  such,  consid- 
ered their  action  and  knowingly  and  intelligently 
voted  upon  all  the  issues  and  matters  pertaining  to 
said  bonds  referred  to  in  said  paragraph. 

17.  That  the  said  Referee  further  erred  in 
making  the  fifteenth  Finding  of  Fact,  and  the  whole 
and  every  part  thereof,  the  same  being  unnecessary 
and  irrelevant  to  the  issue  and  unsupported  by  the 
testimony. 

18.  The  said  Referee  erred  in  making  Finding 
XVI,  and  in  making  the  whole  and  every  part 
thereof,  and  in  finding  that  the  said  McPhaden  abso- 
lutely controlled  its  officers  and  the  Board  of  Trus- 
tees, and  in  failing  and  refusing  to  find  that  the  said 
Board  of  Trustees  acted  intelligently  and  according 
to  its  best  judgment. 

19.  That  the  said  Referee  erred  in  making  the 
first  conclusion  of  law  and  in  failing  and  neglecting 
to  conclude  that  the  bonds  therein  referred  to  were 
legal  and  lawfully  made  and  issued  and  that  each  of 
the  said  bonds  is  valid. 

20.  That  the  said  Referee  erred  in  concluding  that 
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none  of  the  bonds  were  enf orcible  against  the  Bank- 
rupt in  the  hands  of  McPhaden  and  Pike  and  in  fail- 
ing and  neglecting  to  conclude  that  the  said  bonds 
and  each  of  them  were  enforcible  against  the  said 
Bankrupt  in  the  hands  of  McPhaden. 

21.  That  the  said  Referee  erred  in  making  his 
third  conclusion  of  law  and  in  concluding  that  the 
issuance  of  said  Twenty-five  Thousand  Dollars 
($25,000.00)  of  bonds  to  the  Bank  of  Montreal  was 
null  and  void  [74]  and  that  the  said  bonds  were 
unenforcible  against  said  Bankrupt  and  in  failing 
and  refusing  to  conclude  that  the  said  bonds  therein 
referred  to  were  valid  and  binding  upon  the  said 
Bankrupt  and  enforcible. 

22.  That  the  said  Referee  erred  in  deducing  his 
fourth  conclusion  and  in  concluding  therein  that 
each  and  every  of  the  bonds  issued  by  the  Washing- 
ton Steel  &  Bolt  Company  was  and  is  a  nonnegotiable 
instrument,  and  in  failing  and  refusing  to  conclude 
that  each  and  every  of  said  bonds  was  negotiable. 

23.  That  the  said  Referee  erred  in  making  his 
fifth  conclusion  of  law  and  in  concluding  therein  that 
by  reason  of  the  reference  in  each  of  said  bonds  to 
the  trust  deed  or  mortgage,  the  transferees  thereof 
took  the  same  with  knowledge  of  all  the  terms  or  con- 
ditions of  the  trust  deed  or  mortgage. 

24.  That  the  said  Referee  erred  in  making  his 
sixth  conclusion  of  law  and  in  concluding  therein 
that  none  of  the  holders  of  said  bonds  were  bona  fide 
holders  thereof  nor  holders  thereof  in  due  course, 
and  in  failing  and  refusing  to  conclude  and  find  that 
each   of  the  holders   of  said  bonds  was   bona  fide 
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holders  thereof  for  value  in  in  due  course  and  without 
notice  of  any  irregularity  or  defect. 

25.  That  the  said  Referee  erred  in  making  his 
seventh  conclusion  of  law  and  in  concluding  that 
each  and  every  of  the  outstanding  bonds  of  the 
Washington  Steel  &  Bolt  Company  is  a  nullity,  and 
in  failing  and  refusing  to  find  that  each  and  every 
of  the  outstanding  bonds  of  the  Washington  Steel 
&  Bolt  Company  is  a  valid  and  binding  obligation 
upon  the  said  bankrupt  and  secured  by  the  trust 
deed  in  said  findings  referred  to,  and  that  the  same 
is  enforcible  against  the  said  Bankrupt  and  that  the 
said  security  described  in  the  said  trust  deed  is  ac- 
knowledged holden  therefor. 

26.  That  the  said  Referee  failed  and  neglected  to 
find  that  the  Bank  of  Montreal  loaned  to  the  Wash- 
ington Steel  &  Bolt  Company  in  the  ordinary  course 
of  business,  the  sum  of  Twenty-five  Thousand  [75] 
Seven  Hundred  Fifty  Dollars  ($25,750.00),  and 
there  still  remains  due  and  unpaid  to  said  Bank  the 
sum  of  Twenty  Thousand  Nine  Hundred  Ninety-four 
&  61/100  ($20,994.61)  Dollars  principal,  and  interest 
of  approximately  Three  Thousand  Six  Hundred 
Eleven  &  96/100  Dollars  ($3611.96). 

27.  That  the  said  Referee  erred  in  failing  to  con- 
clude that  there  was  deposited  as  security  for  the 
payment  of  said  money  so  loaned  to  the  Washington 
Steel  &  Bolt  Company  Forty-seven  Thousand  Nine 
Hundred  Dollars  ($47,900.00)  as  par  value  of  the 
bonds  in  said  findings  referred  to,  which  bonds  are 
numbered  as  follows : 

Nos.  702,  704,  705,  708,  to  716,  both  inclusive ;  718  to 
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732,  both  inclusive,  being   27   bonds   of  $1,000 

each; 
Nos.  661,  663,  667  and  671,  both  inclusive ;  647  to  690, 

both  inclusive,  695  and  699,  being  26  bonds  of 

$500.  each; 
Nos.  291  to  300,  both  inclusive,  being   10  bonds   of 

$100  each; 
Nos.  665,  662,  672  and  673,  being  four  bonds  of  $500 

each; 
Nos.  703  and  707,  being  two  bonds  of  $1,000  each; 
Nos.  399  to  407,  both  inclusive,  being  9  bonds  of  $100. 

each ; 
Nos.  691  to  694,  both  inclusive,  being  4  bonds  of  $500. 

each. 

28.  That  the  said  Eef eree  erred  in  failing  and  re- 
fusing to  find  that  interest  is  in  arrears  upon  each  of 
said  bonds  from  September  1,  1908. 

29.  That  the  said  Referee  erred  in  failing  and  re- 
fusing to  find  that  C.  F.  Chapin  of  Coeur  d'Alene, 
Idaho,  was  the  owner  of  three  bonds  numbered  696  to 
696  inclusive  purchased  in  1908  and  two  bonds  pur- 
chased April  2, 1909,  all  five  bonds  of  the  par  value  of 
$500.00  each,  a  total  par  value  of  Twenty-five  Hun- 
dred Dollars  ($2500.00). 

30.  That  the  said  Referee  erred  in  failing  and  re- 
fusing to  find  that  Mrs.  Meta  McElroy  was  the  true 
and  lawful  owner  of  bonds  numbered  700  and  706, 
one  of  the  value  of  One  Thousand  Dollars  ($1000.) 
and  one  of  the  value  of  Five  Hundred  Dollars 
($500.00)  purchased  on  September  26,  1908,  and 
bonds  numbered  439,  440,  441,  442,  446,  of  the  par 
value  of  One  Hundred  Dollars  each,  purchased  on 
June  16,     [76]     1909,  six  semi-annual  payments  of 
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interest  having  been  paid  on  each  bond,  total 
par  value  of  which  was  Two  Thousand  Dollars 
($2000.00). 

31.  That  the  said  Eeferee  erred  in  failing  and  re- 
fusing to  find  that  J.  H.  Osborne  of  Chicago,  Illi- 
nois, was  the  true  and  lawful  owner  of  bonds  pur- 
chased in  the  fall  of  1909,  eight  bonds  being  of  the 
par  value  of  Five  Hundred  Dollars  ($500.00)  each 
and  thirty  bonds  being  of  the  par  value  of  One  Hun- 
dred Dollars  ($100.00)  each,  making  a  total  par 
value  of  Seven  Thousand  Dollars,  and  that  interest 
is  in  arrears  thereon  from  the  first  day  of  September, 
1911. 

32.  That  the  said  Eeferee  erred  in  failing  and  re- 
fusing to  find  that  Thos.  S.  Burley  is  the  owner  of 
bonds  numbered  443,  444,  445,  498,  499,  500,  701  and 
717,  purchased  September  14,  1908,  two  of  the  par 
value  of  One  Thousand  Dollars  ($1000.00)  and  six 
bonds  of  the  par  value  of  One  Hundred  ($100.00),  a 
total  par  value  of  Two  Thousand  Six  Hundred  Dol- 
lars, and  that  interest  is  in  arrears  thereon  from  the 
first  day  of  September,  1912. 

33.  That  the  Referee  erred  in  granting  Motion  to 
J.  W.  Russell,  attorney  for  the  Trustee,  for  an  order 
denying  the  prayer  of  the  petition  of  the  Washing- 
ton Trust  Company. 

34.  That  the  said  Referee  erred  in  ordering  that 
the  prayer  of  said  petition,  the  Washington  Trust 
Company,  be  denied  and  in  refusing  to  enter  an  order 
granting  the  prayer  of  the  said  petition. 

35.  That  the  said  Referee  erred  in  entering  an 
order  rejecting  and  disallowing  and  expunging  from 
the  list  of  claims  upon  the  record  in  this  case   the 
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claim  of  the  Washington  Trust  Company. 

36.  That  said  Referee  erred  in  refusing  to  allow 
said  claim  according  to  the  prayer  and  contention  of 
the  said  Washington  Trust  Company.     [77] 

37.  That  the  said  Referee  erred  in  adjudging 
bonds  herein  referred  to  binding  obligations  upon 
the  said  Bankrupt  and  in  fixing  the  amount  thereof, 
and  in  entering  a  decree  directing  the  foreclosure 
thereof. 

38.  That  the  said  Referee  erred  in  failing  and  re- 
fusing to  adjudge  that  the  bonds  held  by  the  Bank 
of  Montreal  of  the  par  value  of  Forty-seven  -Thou- 
sand Nine  Hundred  Dollars  ($47,900.00),  which 
bonds  are  described  as  follows: 

^^Nos.  702,  704,  705,  708  to  716,  both  inclusive;  718 

to  732,  both  inclusive,  being  27  bonds  of  $1,000 

each; 
Nos.  661,  668,  667  to  671,  both  inclusive;  674  to  690, 

both  inclusive;  695  and  690,  being  26  bonds  of 

$500  each ; 
Nos.  291  to  300,  both  inclusive,  being  10  bonds  of 

$100  each ; 
Nos.  665,  662,  672,  and  673,  being  four  bonds  of  $500 

each; 
Nos.  703  and  708,  being  two  bonds  of  $1,000  each ; 
Nos.  399  to  407,  both  inclusive,  being  9  bonds  of  $100 

each ; 
Nos.  691  to  694,  both  inclusive,  being  four  bonds  of 

$500  each"; 
were  held  by  them  in  good  faith  for  valuable  consid- 
eration, acquired  in  the  due  course  of  business,  and 
that  there  was  due  thereon  the  sum  of  Forty-seven 


Washington  Trust  Company  et  ah  87 

Thousand  Nine  Hundred  Dollars  ($47,900.00),  with 
interest  from  the  first  day  of  September,  1908. 

39.  That  the  said  Referee  erred  in  failing  and  re- 
fusing to  adjudge  that  the  bonds  held  by  C.  F.  Chapin 
of  Coeur  d'Alene,  Idaho,  arid  described  as  follows: 
Nos.  696  to  698,  inclusive,  purchased  in  1908,  and 
two  bonds  purchased  April  2,  1909,  of  the  par  value 
of  Five  Hundred  Dollars  ($500.00)  each,  a  total  par 
value  of  Twenty-five  Hundred  Dollars  ($2500.00) 
being  five  bonds  in  all,  were  acquired  by  the  said  C.  F. 
Chapin  in  due  course  for  valuable  consideration  and 
without  notice  of  any  equities  existing  against  them. 

40.  That  the  said  Referee  erred  in  failing  and 
refusing  to  adjudge  that  the  bonds  held  by  Mrs.  Meta 
McElroy  and  described  as  follows:  Nos.  700  to  706, 
one  of  the  value  of  One  Thousand  Dollars  [78] 
($1,000.00)  and  one  of  the  value  of  Five  Hundred 
Dollars  ($500.00)  purchased  on  September  26,  1908, 
and  bonds  numbered  439,  440,  441,  442,  446  of  the  par 
value  of  One  Hundred  Dollars  each  purchased  on 
June  16,  1909,  six  semi-annual  payments  of  interest 
having  been  paid  on  each  bond,  total  par  value  of 
which  was  Two  Thousand  Dollars  ($2,000.00),  being 
seven  bonds  in  all,  were  acquired  by  the  said  Mrs. 
Meta  McElroy  in  due  course  for  valuable  considera- 
tion and  without  notice  of  any  equities  existing 
against  them. 

41.  That  the  said  Referee  erred  in  failing  and  re- 
fusing to  adjudge  that  the  bonds  held  by  J.  H.  Os- 
borne of  Chicago,  111.,  and  described  as  follows :  Eight 
bonds  of  the  par  value  of  Five  Hundred  Dollars 
($500.00)  each  and  thirty  bonds  of  the  par  value  of 
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One  Hundred  Dollars  ($100.00)  each,  purchased  in 
the  fall  of  1909,  of  the  total  par  value  of  Seven  Thou- 
sand Dollars,  with  interest  in  arrears  thereon  from 
the  first  day  of  September,  1911,  were  acquired  by  the 
said  J.  H.  Osborne  in  due  course,  for  valuable  con- 
sideration and  without  notice  of  any  equities  exist- 
ing against  them. 

42.  That  the  said  Referee  erred  in  failing  and  re- 
fusing to  adjudge  that  the  bonds  held  by  Thos.  S. 
Burley  and  described  as  follows :  Nos.  443,  444,  445, 
498,  499,  500,  701  and  717,  purchased  September  14, 
1908,  two  of  the  par  value  of  One  Thousand  Dollars 
($l,000.00i)  and  six  bonds  of  the  par  value  of  One 
Hundred  Dollars  ($100.00),  a  total  par  value  of  Two 
Thousand  Six  Hundred  Dollars  ($2,!60O.0O)  with  in- 
terest in  arrears  thereon  from  the  first  day  of  Sep- 
tember, 1912,  were  acquired  by  the  said  Thos.  S. 
Burley  in  due  course,  for  valuable  consideration  and 
without  notice  of  any  equities  existing  against  them. 

43.  That  the  said  referee  erred  in  failing  and  re- 
fusing to  enter  a  judgment  directing  the  foreclosure 
of  the  said  mortgage  and  the  sale  of  all  the  real 
property  described  therein,  and  all  the  personal  prop- 
erty save  and  except  that  executed  from  the  lien 
by  the  previous  judgment  of  this  Court,  and  direct- 
ing the  application  of  proceeds  to  the  payment  of  the 
claim  of  the  Washington  Trust  Company,  as  repre- 
sented by  said  bonds,  to  the  exclurton  of  all  other 
sums. 

44.  That  the  said  Referee  erred  in  neglecting  and 
failing  to  prepare  Findings  of  Fact  and  Conclusions 
of  Law  himself,  and  in  referring  the  matter  of  pre- 
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paring  Findings  of  Fact  and  Conclusions  of  Law 
and  decree  or  judgment  to  the  attorneys  for  the 
Bankrupt  lierein.     [79] 

WHEREFORE :  Your  petitioner  respectfully  prays 
that  this  Court  review  the  Findings  of  Fact,  Con- 
clusions of  Law  and  Order  and  Decree  of  the  Referee, 
and  that  this  Court  proceed  to  make  Findings  of 
Fact,  Conclusions  of  Law,  and  to  enter  a  decree  in 
accordance  with  the  opinion  of  the  Court  heretofore 
rendered  herein,  and  in  accordance  with  the  evidence 
heretofore  taken  in  this  cause  and  considered  by  the 
Referee,  and  that  your  petitioner  have  such  other 
and  further  relief  as  this  Court  may  deem  consistent 
with  the  record  as  the  same  is  certified  to  this  Court 
by  the  said  Referee  and  as  the  record  shall  appear, 
and  your  petitioner  further  prays  that  the  said 
Referee  certify  to  this  Court  for  review  all  the  tes- 
timony and  matters  herein  pertaining  to  said  cause, 
which  shall  in  any  way  affect  the  same. 

JAMES  B.  MURPHY, 
Attorney  for  Washington  Trust  Company.     [80] 

State  of  Washington, 
County  of  King. 

I,  James  B.  Murphy,  Attorney  for  petitioner,  men- 
tioned and  described  in  the  foregoing  petition,  do 
make  solemn  oath,  and  state  that  the  foregoing  peti- 
tion is  true  according  to  my  best  knowledge,  infor- 
mation and  belief,  and  further  certify  that  said  peti- 
tion, in  my  opinion,  is  well  founded  in  point  of  law, 
and  that  it  is  not  interposed  for  delay. 

JAMES  B.  MURPHY. 
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Subscribed  and  sworn  to  before  me  this  37th  day 
of  July,  1914. 

[Seal]  JNO.  R.  WILSON, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle,  County  and  State  Aforesaid. 
Due  service  of  the  within  Petition  for  Review  ac- 
knowledged, and  a  true  copy  received  this  27th  day 
of  July,  1914. 

J.  W.  RUSSELL, 
Attorney  for  Trustee. 

[Endorsed] :  Petition  for  Review.  Filed  July 
27th,  1914,  2  P.  M.  John  P.  Hoyt,  Referee.  Filed 
in  the  U.  S.  District  Court.    Jul.  31,  1914.     [81]    • 


In  the  District  Court  of  the  United  States  in  and  for 
the  Western  District  of  Washington,  Northern 
Division. 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

Stipulation  [Re  Testimony]. 
THIS  WITNESSETH  That  it  was  orally  stipu- 
lated upon  the  taking  of  the  testimony  in  the  above 
matter  that  all  testimony  previously  taken  herein 
should  be  considered  by  the  Eeferee  in  making  his 
Findings  and  Conclusions  and  Order,  and  that  all  the 
testimony  heretofore  taken  upon  previous  hearings 
should  be  considered,  together  with  the  testimony 
taken  upon  the  last  hearing. 
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Dated  this  29th  day  of  July,  1914. 

J.  M.  RUSSELL, 
Attorney  for  the  Trustee  in  Bankruptcy. 
JAMES  B.  MURPHY, 

Attorney  for  the  Washington  Trust  Co. 

[Indorsed] :  Stipulation.  Filed  July  30th,  1913, 
at  10  A.  M.  John  P.  Hoyt,  Referee.  Filed  U.  S. 
District  Court  Jul.  31,  1914.  Frank  L.  Crosby, 
Clerk.     [82] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington^  Northern  Di- 
vision, 

IN  BANKRUPTCY— No. . 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
CO.,  a  Corporation, 

Bankrupt. 

Petition    [of   Trustee    in   Bankruptcy   for   Order 
Directing  Sale  of  Certain  Property,  etc.] 

The  petition  of  Edward  H.  Chavelle  respectfully 
shows  and  alleges; 

L 

That  your  petitioner  was  heretofore  appointed 
trustee  in  bankruptcy  of  all  the  property  of  the  above 
bankrupt,  and  has  duly  qualified  as  such  by  filing 
his  bond  in  this  court  for  the  faithful  performance 
of  his  duties,  and  is  now  acting  as  such  trustee. 

II. 

That  your  petitioner  has  taken  possession  of  all 
the  property  of  said  bankrupt,  which  includes  the 
following  described  real  estate  and  personal  estate 
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located  at  Edmonds,  in  the  County  of  Snohomish 
and  State  of  Washington : 

All  that  certain  tract  or  parcel  of  land,  with  the 
buildings  thereon  erected,  and  all  machinery  con- 
nected with  or  attached  to  said  building  and  property 
situated  in  the  Town  of  Edmonds,  County  of  Snoho- 
mish and  State  of  Washington,  bounded  as  follows ; 

Beginning  at  the  point  of  intersection  of  section 
line  between  sections  Twenty-three  (23)  and  Twenty- 
six  (26),  Township  Twenty-seven  (27)  North,  Range 
Three  (3)  East  of  W.  M.,  with  the  center  line  of  the 
Great  Northern  Railroad  right  of  way ;  thence  angle 
west  to  south  48  degrees,  46  minutes  (magnetic  course 
south  40  degrees,  56  minutes  west),  along  the  center 
line  of  the  Great  Northern  right  of  way,  339/5  feet ; 
thence  angle  right  46  degrees,  17  minutes  a  [83] 
distance  of  69.18  feet  to  the  true  place  of  beginning. 
Thence  same  course  395.8;  thence  angle  left  64  de- 
grees, 25  minutes,  290.58  feet;  thence  angle  left  115 
degrees,  35  minutes  269.72  feet ;  thence  angle  left  46 
degrees,  17  minutes  362.5  feet  to  the  place  of  begin- 
ning, containing  2.004  acres,  also  all  the  abutting 
tide  lands  in  front  of  the  above  described  premises 
amounting  to  about  six  (6)  acres  or  about  (8)  acres 
in  all,  and  any  other  real  estate  that  may  be  hereafter 
acquired  by  said  Washington  Steel  &  Bolt  Company, 
together  with  all  and  singular  the  tenements,  here- 
ditaments and  appurtenances  thereunto  belonging, 
or  in  any  wise  appertaining,  all  buildings,  permanent 
fixtures  or  mechanical  constructions,  and  all  ma- 
chinery now  incorporated  into  the  real  estate,  or  any 
other  building,  fixtures  or  machinery  hereafter  se- 
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cured  by  said  Washington  Steel  and  Bolt  Company, 
and  placed  upon  said  described  real  estate,  or  any  real 
estate  hereafter  acquired  by  said  Washington  Steel 
&  Bolt  Company,  and  all  riparian  or  other  rights 
connected  therewith.  And  upon  the  same  considera- 
tions, said  Washington  Steel  &  Bolt  Company  hereby 
sells,  transfers  and  assigns  to  said  Trustee,  and  its 
successors  in  trust,  the  personal  property  of  said 
Washington  Steel  &  Bolt  Company,  all  being  situate 
in  or  used  with  said  company's  plant  and  bolt  factory 
or  shops  and  any  other  buildings  now  situate,  and 
being  upon  the  above  described  land,  or  hereafter  at 
any  time  during  the  life  of  this  mortgage,  that  may  be 
placed  upon  said  above-described  land  or  premises, 
and  particularly  known  as  the  Washington  Steel  & 
Bolt  Company's  factory  and  plant,  to  wit: 

One  Ajax  hot  pressed  nut  machine  16  ton. 

One  Acme  nut  tapper  2. 

One  Acme  nut  tapper  1. 

One  Alligator  Shear. 

One  Acme  heading  and  forging  machine  1.     [84] 

One  Acme  heading  and  forging  machine  2. 

One  Acme  threading  machine  2. 

One  Acme  threading  machine  1. 

One  Acme  pointing  machine. 

One  70  h.  p.  boiler  Erie  City  manufacture. 

One  60  h.  p.  Engine. 

$6,000  worth  of  dies,  in  die  houses  on  above  de- 
scribed real  estate. 

One  burring  machine,  water  works,  hose,  elec- 
tric lights,  plant.  A  complete  oil  pumping  station 
wdth  heaters,  double  strainer,  together  with  pipings 
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and  Rockwell  oil  burners  for  boiler,  and  also  one 
three-ton  tumbler.  Blacksmithing  outfit  such  as 
vices,  anvils,  emery  stands,  tongs,  hammers,  drills, 
punches,  etc.  All  leather  endless  belting  and  any 
other  belting  owned  and  used  by  said  Washington 
Steel  &  Bolt  Company  in  and  about  its  said  bolt  fac- 
tory. All  pulleys  owned  by  said  Washington  Steel 
&  Bolt  Company  used  in  and  about  said  bolt  plant, 
all  of  the  same  being  of  steel  material.  All  roller 
bearings  for  shaftings  120  feet  or  more  long.  All 
office  furniture  and  fixtures  among  other  things  in- 
cluding desk,  filing  cabinet,  typewriter,  steam-heat- 
ing apparatus,  situate  and  being  in  the  office  of  said 
company,  which  said  office  building  is  now  located 
upon  the  above-described  real  estate;  together  with 
all  and  singular  the  tenements,  hereditaments  and 
appurtenances  belonging  to  said  property;  and  the 
reversion,  remainders,  tolls,  income,  rents,  issue  and 
profits  thereof  including  all  chattels,  fixtures,  fur- 
nishings, machinery,  tools,  and  every  other  estate, 
right,  title  and  interest  property  and  other  appur- 
tenances of  said  Washington  Steel  &  Bolt  Company, 
a  corporation,  bankrupt. 

III. 

That  heretofore,  on  the day  of 191 — , 

an  involuntary  petition  in  bankruptcy  was  filed 
herein  against  the  above-named  bankrupt,  and  there- 
tofore, and  prior  to  the  date  of  the  filing  of  said 
[85]  petitioner,  to  wit,  on  the  1st  day  of  September, 
1908,  said  bankrupt,  for  and  in  consideration  of  the 
alleged  sum  of  two  hundred  thousand  dollars 
($200,000.00),  made  and  executed  and  delivered  a  cer- 
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tain  pretended  trust  deed  or  mortgage  alleged  to 
cover  all  the  above-described  property,  to  the  Wash- 
ington Trust  Company,  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Washington,  which  said  pretended  trust  deed  or 
mortgage  was  made  for  the  purpose  of  securing  an 
issue  of  two  hundred  thousand  dollars  ($200,000.00) 
of  the  bonds  of  said  Washington  Steel  &  Bolt  Com- 
pany. 

IV. 

That,  as  your  petitioner  is  informed  and  verily  be- 
lieves, no  bonds  were  ever  regularly  issued  under 
said  pretended  trust  deed  or  mortgage.  That  cer- 
tain bonds,  amounting  in  the  aggregate  to  the  sum  of 
sixty-four  thousand  seven  hundred  dollars  ($64,- 
700.00)  are  now  outstanding  and  claimed  by  the 
holders  thereof  to  be  valid.  That,  as  your  petitioner 
is  informed  and  verily  believes,  a  great  majority  of 
said  outstanding  bonds,  if  not  all  of  them,  were  issued 
without  consideration,  and  that  the  same  are  abso- 
lutely void.  That  your  petitioner's  belief  as  to  the 
invalidity  of  said  outstanding  bonds  is,  in  a  measure, 
based  upon  the  testimony  of  certain  of  the  officers 
of  said  bankrupt  corporation  taken  herein  before 
the  Referee,  which  said  testimony  is  hereby  referred 
to  and  made  a  part  of  this  petition.  That  the  ques- 
tion of  the  validity  of  said  outstanding  bonds,  and 
each  of  them,  will  be  litigated  by  your  petitioner, 
and  that  such  litigation  will  take  a  long  time.  That 
the  care  of  said  property  is  a  burden  to  your  peti- 
tioner. 
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V. 

That  heretofore  and  by  order  of  this  Court,  all  of 
said  property  heretofore  described  was  duly  ap- 
praised   at    the     sum     of    Dollars     [8©] 

($ )  for  the  personalty,  and  Dollars 

($ )  for  the  real  estate,  and  your  petitioner  is 

informed  and  does  verily  believe,  that  said  property, 
if  sold  by  your  petitioner  subject  to  the  lien  of  the 
mortgage  above  mentioned  will  not  realize  any  equity 
whatsoever  by  reason  of  the  fact  that  said  property 
is  not  worth  the  amount  of  said  outstanding  bonds, 
and  no  one  interested  in  property  of  this  character 
would  purchase  said  property  subject  to  it. 

,    VI. 

That  your  petitioner  has  examined  and  caused  to 
be  examined  several  witnesses,  to  all  of  which  testi- 
mony your  petitioner  upon  the  hearing  of  the  appli- 
cation herein  begs  leave  to  refer  and  from  which  said 
examination  the  facts  as  hereinbefore  alleged  do  more 
particularly  and  at  length  appear. 

VII. 

That  your  petitioner,  in  the  performance  of  his 
duties  as  said  trustee,  is  desirous  of  immediately  dis- 
posing of  all  the  property  of  the  bankrupt  herein, 
and  in  order  to  do  so  most  advantageously  to  the  in- 
terest of  the  creditors  of  the  said  bankrupt,  does 
verily  believe  that  said  property  should  be  sold  free 
of  and  from  the  lien  of  said  mrogtage,  which  said 
mortgage  in  detail  covers  all  of  said  property  as  here- 
inbefore described,  and  which  was  made,  executed 
and  delivered  on  said  1st  day  of  September,  1908, 
by  said  Washington  Steel  &  Bolt  Company,  a  cor- 
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poration,  bankrupt  herein,  for  the  sum  of  two  hun- 
dred thousand  dollars  ($200,000.00)  and  which  was 
thereafter  and  on  the  16th  day  of  September,  1908, 
at  11:15  o'clock  A.  M.,  duly  recorded  in  volume  69 
of  mortgages,  at  page  338,  in  the  office  of  the 
auditor  of  Snohomish  County,  State  of  Washington. 

VIII. 

That,  in  so  far  as  your  petitioner  has  been  able  to 
ascertain,  the  outstanding  bonds  of  the  said  Wash- 
ington Steel  &  Bolt  Company  [87]  are  held  by  the 
following  named  persons,  firms  and  corporations, 
viz. : 

Washington  Trust  Company,  Spokane,  Washing- 
ton. 

Bank  of  Montreal,  Spokane,  Washington. 

C.  F.  Chapin,  Coeur  d'Alene,  Idaho. 

R.  J.  Danson,  Spokane,  Washington. 

J.  H.  Osborne,  Chicago,  111. 

A.  McPhaden,  c/o  A.  C.  Gunn,  Burke  Bldg., 
Seattle,  Wash. 

A.  G.  Pike,  Seattle,  Washington. 

WHEREFORE,  your  petitioner  respectfully 
prays  for  an  order  herein  directing  your  petitioner  as 
Trustee  of  the  Washington  Steel  &  Bolt  Co.,  to  sell 
according  to  law,  the  property  mentioned  and  de- 
scribed in  said  mortgage  and  in  this  petition  fully 
set  forth,  at  public  auction  in  the  manner  prescribed 
by  the  Acts  of  Congress  relating  to  Bankruptcy  and 
the  general  orders  of  the  Supreme  Court,  free  of 
and  from  the  lien  of  said  mortgage,  together  with 
such  other  free  or  different  relief  as  is  meet  and 
equitable  in  the  premises; 
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And  your  petitioner  will  ever  pray,  etc. 
Dated  at  Seattle,  in  said  District,  this  9tli  day  of 
December,  1913. 

EDWARD  H.  CHAVELLE, 

Petitioner. 
J.  W.  RUSSELL, 

Attorney  for  Petitioner. 
Postoffice  Address,  714  Lowman  Building,  City  of 
Seattle,  King  County,  Washington. 

State  of  Washington, 
County  of  King, — ss. 

Edward  H.  Chavelle,  being  first  duly  sworn,  on 
oath  deposes  and  says:  That  he  is  the  petitioner 
named  in  the  foregoing  petition;  that  he  has  read 
the  foregoing  petition,  knows  the  contents  thereof, 
and  the  same  are  true,  as  he  verily  believes. 

EDWARD  H.  CHAVELLE.     [88] 

Subscribed  and  sworn  to  before  me  this  9th  day 
of  December,  1913. 

[Seal]  S.  G.  CLIMENSON, 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 

[Endorsed] :  Petition.  Filed  Dec.  10,  1913.  11 
a.  m.  John  P.  Hoyt,  Referee.  Filed  U.  S.  Court 
July  31, 1914.     [89] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

IN  BANKRUPTCY— No.  4717. 

In  the  Matter  of  the  WASHINGTON  STEEL  & 
BOLT  COMPANY, 

Bankrupt. 
Answer  to  Petition  [of  Trustee  in  Bankruptcy  for 
Order  Directing  Sale  of  Certain  Property,  etc.]. 

Comes  now  the  Washington  Trust  Company  and 
for  answer  to  the  petition  filed  herein  for  the  sale  of 
property  of  said  bankrupt  corporation  denies  and 
says  as  follows : 

I. 

Referring  to  paragraph  III  of  said  petition,  this 
respondent  denies  that  said  mortgage  is  a  pretended 
mortgage  only,  and  further  controverting  said  fact 
avers  that  the  said  mortgage  is  valid  and  has  been  so 
decreed  to  be  by  the  Judge  of  the  above-entitled  court 
in  this  proceeding. 

II. 

Referring  to  paragraph  IV  of  said  petition,  this 
respondent  denies  each  and  every  allegation  therein 
contained,  and  further  controverting  said  paragraph 
avers  that  all  the  bonds  issued  under  said  trust  deed 
exceeding  the  amount  named  in  said  paragraph  are 
valid  and  binding  obligations  upon  the  said  bankrupt 
and  secured  by  the  mortgage  in  said  petition  re- 
ferred to,  and  that  the  said  bonds  have  been  adjudged 
valid  by  the  above-entitled  court ;  the  only  question 
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remaining  being  the  amount  due  thereon. 

III. 

Referring  to  paragraph  VII  of  said  petition,  re- 
spondent [90]  denies  each  and  every  allegation 
therein  contained. 

And  for  a  further  affirmative  defense  to  said 
petition,  the  Washington  Trust  Company  represents 
as  follows : 

I. 

That  the  total  value  of  all  the  property  covered  by 
said  mortgage  and  referred  to  in  said  petition  does 
not  exceed  the  sum  of  Ten  thousand  ($10,000)  dol- 
lars, as  your  petitioner  is  informed  and  verily  be- 
lieves, and  that  there  are  valid  bonds  outstanding 
secured  by  the  mortgage  upon  said  property,  exceed- 
ing Sixty-four  thousand  seven  hundred  ($64,700) 
dollars. 

II. 

That  proceedings  are  now  pending  and  are  at  issue, 
much  testimony  has  been  taken  and  the  taking  of 
testimony  will  soon  be  concluded  in  a  proceeding 
instituted  by  the  Washington  Trust  Company  for  the 
foreclosure  of  said  mortgage,  and  that  a  decree  of 
foreclosure  may  be  expected  within  thirty  (30)  days. 

III. 

That  the  mortgagee  has  the  right  in  bidding  upon 
said  property  at  said  foreclosure  sale  to  use,  for  the 
purpose  of  bidding,  the  bonds  which  are  being  fore- 
closed, and  that  each  bondholder  has  the  right  to  use 
his  bonds  in  making  his  bid;  that  to  have  the  said 
property  sold  on  the  eve  of  the  entry  of  a  decree  of 
foreclosure  would  defeat  the  objects  and  purpose  of 
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said  foreclosure  suit  and  would  deprive  this  respond- 
ent and  the  bondholders  of  the  fruits  of  their  said 
foreclosure  and  from  the  right  to  use,  in  bidding  at 
said  sale,  the  mortgage  and  bonds. 

IV. 

That  the  said  property  has  been  standing  unused 
for years,  and  that  the  same  will  not  deterior- 
ate and  will  not  depreciate  in  value  until  the  rainy 
season  begins  again     [91]     in  the  fall. 

V. 

That  the  general  creditors  of  the  Washington  Steel 
&  Bolt  Company  have  no  interest  or  equity  in  the  said 
lands  and  premises,  because  the  amount  due  under 
said  trust  deed  exceeds  the  value  of  all  the  property 
covered  thereby,  and  that  the  less  that  is  obtained 
for  the  said  property  the  greater  will  be  the  loss  to 
the  creditors;  that  if  the  said  Washington  Trust 
Company  is  permitted  to  use  the  said  bonds  in  said 
sale  a  very  much  larger  sum  will  be  realized  through 
the  proceeds  thereof. 

Wherefore,  this  respondent  prays  that  the  petition 
filed  herein  by  the  trustee  of  the  above-named  bank- 
rupt for  the  sale  of  said  property  be  denied. 

JAMES  B.  MURPHY, 
Attorney  for  Washington  Trust  Co. 

State  of  Washington, 
County  of  King, — ss. 

James  B.  Murphy,  being  first  duly  sworn,  on  oath 
deposes  and  says :  That  he  is  the  attorney  for  Wash- 
ington Trust  Company,  the  respondent  named  in  the 
foregoing  answer,  and  makes  this  verification  in  its 
behalf  for  the  reason  that  none  of  its  officers  is  now 
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present;  that  he  has  read  the  foregoing  answer 
knows  the  contents  thereof  and  believes  the  same  to 
be  true. 

JAMES  B.  MUEPHY, 

Subscribed  and  sworn  to  before  me  this  11th  day  of 
April,  A.  D.  1914. 

JNO.  R.  WILSON, 
Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 
Copy  of  the  within  answer  received  this  11th  day  of 
April,  1914. 

J.  W.  RUSSEL, 
Attorney  for  Trustee. 

[Indorsed]  :  Answer  to  Petition.  Filed  April  13, 
1914.  2  p.  m.  John  P.  Hoyt,  Referee.  Filed  U.  S. 
Court  July  31, 1914.     [92] 


[Order    of    Referee    Directing    Sale    of    Certain 

Property,  etc.] 

In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division. 

No.  4717. 
In    the    Matter    of    WASHINGTON    STEEL    & 
BOLT  COMPANY,  a  Corporation, 

Bankrupt. 

ORDER  DIRECTING  SALE  FREE  AND  CLEAR 

OF  LIENS. 

An  order  having  been  heretofore  made  herein  re- 
quiring the  Washington  Trust  Company,  and  all 
creditors  of  the  above-named  bankrupt,  to  show  cause 
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before  this  court,  at  the  office  of  Hon.  John  P.  Hoyt, 
Eeferee,  why  an  order  should  not  be  made  herein, 
directing  that  all  the  property,  now  in  the  possession 
of  said  Trustee  and  mentioned  and  described  in  the 
petition  filed  therefor,  be  sold  in  the  manner  pre- 
scribed by  the  acts  of  Congress  relating  to  bankruptcy 
and  the  General  Orders  of  the  Supreme  Court  of  the 
United  States,  free  of  and  from  the  lien  of  the  mort- 
gage held  by  the  Washington  Trust  Company,  and 
free  of  and  from  all  liens,  and  why  the  proceeds  aris- 
ing of  and  from  said  sale  should  not  be  held  by  the 
said  Trustee  subject  to  the  lien  of  said  mortgage 
(provided  the  same  was  held  a  valid  and  subsisting 
lien),  to  all  intents  and  purposes  as  though  the  said 
property  had  not  been  sold ;  subject  to  the  final  order, 
judgment  and  decree  of  this  Court  as  to  the  validity, 
bona  fides  and  extent  of  the  said  mortgage,  and  for 
other  and  further  relief. 

Now,  upon  reading  and  filing  the  said  order  to  show 
cause ;  and  upon  the  petition  of  Edward  H.  Chavelle, 
Trustee,  theretofore  filed  herein;  and  upon  the  peti- 
tion in  bankruptcy  herein,  the  testimony  taken  under 
said  petition  and  the  answer  of  the  said  the  Washing- 
ton Trust  Company. 

And  after  hearing  counsel  for  the  Trustee  in  favor 
thereof,  and  counsel  for  said  The  Washington  Trust 
Company  in  opposition  thereto — the  creditors  of  said 
bankrupt  having  appeared  and  urged  the  granting 
of  the  prayer  of  said  petition — and  it  appearing  to 
the  [93]  satisfaction  of  this  Court  that  the  best 
interests  of  the  creditors  of  the  said  bankrupt  above- 
named  will  be  subserved  by  the  granting  of  said  ap- 
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plication,  and  for  divers  other  reasons  that  the  said 
application  is  proper,  it  is  hereby 

OEDERED,  ADJUDGED  and  DECREED  that 
Edward  H.  Chavelle,  as  Trustee  of  Washington  Steel 
&  Bolt  Company,  Bankrupt,  be,  and  hereby  is  au- 
thorized, directed  and  permitted  to  sell  and  dispose 
of,  in  the  manner  and  mode  prescribed  by  the  acts  of 
Congress  relating  to  bankruptcy  and  the  General 
Orders  of  the  Supreme  Court  of  the  United  States, 
all  of  the  property  of  the  Washington  Steel  &  Bolt 
Company,  bankrupt,  situate  and  located  at  Edmonds, 
Snohomish  County,  Washington,  and  more  particu- 
larly described  in  a  certain  indenture  of  mortgage 
heretofore  made  by  Washington  Steel  &  Bolt  Com- 
pany to  the  Washington  Trust  Company  to  secure  an 
issue  of  $200,000  of  bonds,  dated  September  1,  1908, 

and  recorded  on  the day  of  September,  1908,  in 

Book of  M'ortgages  at  page ,  in  the  office 

of  the  Auditor  of  Snohomish  County,  Washington. 

And  it  further  Ordered,  Adjudged  and  Decreed 
that  the  said  Edward  H.  Chavelle,  as  Trustee,  be,  and 
he  thereby  is  authorized,  directed  and  permitted  to 
sell  and  dispose  of  the  said  property  in  said  mortgage 
more  particularly  mentioned  and  described,  free  of 
and  from  the  lien  thereof,  and  that  the  proceeds  aris- 
ing from  the  sale  of  said  property  be  held  by  the  said 
Trustee  subject  to  the  lien  of  said  mortgage,  as  if  said 
property  had  not  been  sold,  subject  to  the  final  order, 
judgment  and  decree  of  this  Court  adjudicating  the 
validity,  bona  fides  and  extent  of  the  said  mortgage. 

Dated  July  28,  1914. 

JOHN  P.  HOYT, 
Referee  in  Bankruptcy. 
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Receipt  of  a  copy  and  due  service  hereof  admitted 
this  28th  day  of  July  1914. 

JAMES  B.  MURPHY,  M.  B.  S. 

Attorney  for  Petitioner. 

[Endorsed]  :  Order  directing  sale  free  and  clear 
of  liens.  Filed  July  28,  1914,  at  2  o'clock  P.  M. 
John  P.  Hoyt,  Referee.  Piled  in  the  TJ.  S.  District 
Court,  Western  District  of  Washington,  Jul.  31, 1914. 
Frank  L.  Crosby,  Clerk.     [94] 


[Petition  of  Washington  Trust  Co.  for  Review  of 
Order  of  Referee  in  Bankruptcy  of  July  28, 1914.] 

In  the  District  Court  of  the  United  States,  in  and  for 
the  Western  District  of  Washington,  Northern 
Division. 

No.  4717. 

In  the  Matter  of  the  WASHINGTON  STEEL  & 
BOLT  COMPANY,  a  Corporation, 

Bankrupt, 

PETITION  FOR  REVIEW. 

To  the  Honorable  Referee  in  Bankruptcy : 

COMES  NOW  your  petitioner,  the  Washington 
Trust  Company,  and  feeling  itself  aggrieved  by  the 
order  entered  herein  on  the  28th  day  of  July,  1914, 
directing  and  authorizing  the  Trustee  in  Bankruptcy 
to  sell  the  property  of  the  above-entitled  Bankrupt 
free  and  clear  of  the  encumbrance  of  the  mortgage  or 
trust  deed  executed  by  the  Washington  Steel  &  Bolt 
Company  to  the  Washington  Trust  Company,  under 
date  of  September  1,  1908,  which  deed  was  delivered 
on  September  9,  1908,  hereby  petitions  for  a  review 
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of  the  whole  and  every  part  of  said  order  and  all 
matters  touching  or  concerning  the  same,  and  as 
grounds  for  review  your  petitioner  respectfully  rep- 
resents as  follows : 

I. 
That  the  Referee  in  Bankruptcy  erred  in  reciting 
that  the  creditors  of  said  Bankrupt  appeared  and 
urged  the  granting  of  the  prayer  of  the  petition  of 
the  trustee  in  Bankruptcy  for  the  sale  of  said  prop- 
erty. 

II. 
That  the  said  Referee  in  Bankruptcy  erred  in  re- 
citing that  it  appeared  satisfactorily  to  the  court  that 
the  best  interests  of  the  creditors  of  the  said  Bank- 
rupt would  be  subserved  by  the  granting  of  said 
petition  to  sell  said  property.     [95] 

III. 
That  the  said  Referee  in  Bankruptcy  erred  in 
ordering,  adjudging  and  decreeing  that  the  Bankrupt 
be  authorized  and  directed  and  permitted  to  sell  and 
dispose  of  the  property  of  the  Washington  Steel  & 
Bolt  Company  located  at  Edmonds,  more  particu- 
larly described  in  the  said  trust  deed  and  mortgage. 

IV. 
That  the  said  Referee  in  Bankruptcy  erred  in  or- 
dering, adjudging  and  decreeing  that  Edward  H. 
Chavelle,  as  Trustee  of  the  said  bankrupt  and  its 
estate,  be  authorized  and  directed  and  permitted  to 
sell  and  dispose  of  said  property  free  from  any  lien  of 
the  mortgage  and  trust  deed  herein  referred  to,  and 
directing  that  the  said  lien,  if  any  there  be,  attach  to 
the  proceeds  of  said  sale. 
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V. 

That  the  said  Referee  in  Bankruptcy  erred  in 
denying  the  prayer  of  the  said  petitioner  for  the  sale 
of  the  property. 

VI. 

That  the  said  Referee  in  Bankruptcy  erred  in  pass- 
ing upon  said  petition  before  the  validity  of  said 
mortgage  was  finally  determined,  thus  prejudicing 
the  rights  of  the  mortgagee  in  bidding  at  said  sale 
and  denying  it  the  fruits  of  its  recovery  if  the  mort- 
gage and  bonds  were  found  valid. 

WHEREFORE,  your  petitioner  prays  that  the 
Honorable  Referee  in  Bankruptcy  certify  to  the 
above-entitled  court  for  review  the  testimony,  mat- 
ters and  things  pertaining  to  and  relating  to  the 
hearing  of  the  said  petition  for  the  sale  of  said  prop- 
erty, and  that  the  court  review  the  same  and  reverse 
said  order,  and  that  your  petioner  have  such  other 
and  further  relief  as  the  court  may  deem  meet  and 
equitable. 

JAMES  B.  MURPHY, 

Attorney  for  Washington  Trust  Company.     [96] 

State  of  Washington, 
County  of  King, — ss. 

James  B.  Murphy,  attorney  for  the  above-entitled 
petitioner  named  in  the  foregoing  petition,  does  make 
solemn  oath  and  states  that  the  foregoing  petition  is 
true  according  to  his  best  knowledge  and  information, 
and  believes  and  further  certifies  that  said  petition, 
in  his  opinion,  is  well  founded  in  point  of  law  and 
that  it  is  not  interposed  for  delay. 

JAMES  B.  MURPHY, 
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Subscribed  and  sworn  to  before  me  this  30th  day 
of  July,  1914. 

[Seal]  W.  D.  LANE, 

Notary  Public  in  and  for  the  State  of  Washington, 
Eesiding  at  Seattle,  County  and  State  Aforesaid. 

[Endorsed] :  Petition  for  Review.  Filed  July 
31st,  1914,  9  A.  M.  John  P.  Hoyt,  Referee.  Piled 
July  31, 1914.     U.  S.  District  Court.     [97] 


[Opinion  of  Neterer,  D.  J.,  Filed  September  5, 1914.] 

United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  4717. 

In  the  Matter  of  the  WASHINGTON  STEEL  & 
BOLT  COMPANY, 

Bankrupt, 

Filed  Sept.  15, 1914. 

ON  PETITION  TO  REVIEW  ORDER  OF 
REFEREE,  ORDER  MODIFIED. 

James  B.  Murphy,  For  Petitioner. 

J.  W.  Russel,  For  Trustee. 
NETERER,  District  Judge : 

This  case  has  been  before  the  Court  on  two  or 
three  prior  occasions,  and  the  last  hearing  was  upon  a 
petition  to  review  the  order  of  the  Referee  in  which 
he  held  the  mortgage  in  issue  to  be  invalid.  The 
court  reversed  the  order  of  the  Referee  and  held  the 
mortgage  valid  because  it  was  regularly  signed  by  the 
Secretary  and  President  of  the  corporation  and  au- 
thenticated by  the  corporate  seal  which  was  affixed, 
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and  its  execution  was  admitted  by  the  trustee.  As  to 
the  issuance  of  the  bonds,  the  Court  expressed  some 
view  of  the  bonds  under  the  testimony  submitted,  but 
said : 

^^I  am  unable  to  determine  from  the  testimony  the 
amount  of  the  bonds  that  were  legally  issued,"  and 
remanded  the  same  to  the  Referee,  with  instructions, 
^Ho  ascertain  the  amount  and  status  of  all  bonds 
and  report  to  the  Courts  to  the  end  that  all  parties 
may  receive  equal  protection." 

The  testimony  has  been  submitted  to  the  Referee 
by  all  contending  parties  as  to  the  legal  status  of  the 
bonds.  Upon  the  conclusion  of  the  hearing,  the 
Referee  held  that  none  of  the  bonds  had  been  legally 
issued;  that  they  were  invalid  and  therefore  not 
claims  against  the  bankrupt  estate,  and  also  entered 
an  order  directing  the  property  to  be  sold  free  and 
clear  of  all  indebtedness.  This  order  and  the  order 
[98]  holding  the  bonds  invalid,  are  before  the  court 
at  this  time. 

From  a  consideration  of  all  of  the  evidence  pre- 
sented I  am  of  the  opinion  that  $23,400.00  of  bonds 
issued  to  McPhaden,  and  the  $2,900.00  of  bonds  is- 
sued to  Pike,  issued  for  past  indebtedness  to  Pike 
and  McPhaden  for  monies  advanced  by  them  to  the 
corporation  long  prior  to  the  date  of  the  bonds,  and 
transferred  to  the  Bank  of  Montreal  as  collateral 
security  for  money  paid  to  the  company,  are  liabili- 
ties to  the  extent  of  the  advances.  There  were  also 
regularly  issued:  to  C.  F.  Chapin,  $2,500.00;  Meta 
McElroy,  $2,000.00;  J.  H.  Osborne,  $5,900.00;  and 
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Thomas  S.  Burley,  $2,600.00.  The  bonds  issued  to 
these  last-named  parties  were  upon  considerations 
paid  by  these  several  parties  to  McPhaden  who  paid 
that  money  to  the  Washington  Steel  &  Bolt  Com- 
pany which  he  was  representing,  and  it  was  used  by 
this  company  in  the  regular  course  of  business,  and 
all  benefits  arising  from  such  payments  accrued  to 
the  corporation.  These  several  parties  having  thus 
paid  their  money  upon  the  faith  and  credit  of  these 
bonds  and  the  mortgage,  should  not  now  be  deprived 
of  the  benefits  accruing  by  reason  of  such  security, 
after  the  corporation  had  used  their  money,  some  of 
which,  perhaps,  now  representing  some  of  the  assets. 
The  contention  that  the  bonds  are  void  because  of  the 
fact  that  a  commission  was  paid  to  the  person  nego- 
tiating the  bonds  cannot  be  well  founded  as  against 
the  parties  who  paid  ninety-five  cents  on  the  dollar, 
which  the  testimony  shows  these  several  parties  did, 
except  as  to  the  bank  holding  the  bonds  issued  to  Mc- 
Phaden and  Pike  as  collateral  security. 

The  $25,000.00  bonds  issued  to  the  Bank  of  Mon- 
treal as  collateral  security,  I  do  not  think  are  a  valid 
claim.  The  bonds  were  delivered  without  any  au- 
thority, either  fact  [99]  or  law.  There  is  no  tes- 
timony before  the  Court  that  the  delivery  of  these 
bonds  was  ever  authorized  in  a  legal  manner,  and  if 
a  proper  resolution  had  been  passed,  the  authority 
under  which  the  bonds  were  executed  did  not  compre- 
hend the  issuance  of  bonds  for  any  such  purpose. 

I  think  the  findings  and  conclusions  of  the  Referee 
should  be  modified  in  so  far  as  they  relate  to  the 
$23,400.00  of  bonds  issued  to  McPhaden,  and  the 
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bonds  issued  to  C.  F.  Chapin,  Meta  McElroy,  J.  H. 
Osborne,  Thomas  S.  Burley  and  Pike.  I  think  that 
the  property  should  be  sold,  and  the  proceeds  applied 
to  the  payment  of  the  claims  of  the  Bank  of  Mon- 
treal, to  the  extent  of  its  interest  in  the  McPhaden 
and  Pike  bonds  held  as  collateral,  and  also  the  bonds 
of  Chapin,  McElroy,  Osborne  and  Burley,  less  such 
proportion  of  the  expenses  as  should  be  paid  by  said 
interests  in  this  bankruptcy  proceeding,  and  the  bal- 
ance, if  any,  less  expenses  of  administration,  to  be 
distributed  among  the  general  creditors,  as  provided 
by  the  Bankruptcy  Act. 
Let  an  order  be  presented. 

JEREMIAH  NETERER, 

Judge. 

[Indorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Sep.  15, 
1914.  Frank  L.  Crosby,  Clerk.  By  S.  E.  Leitch, 
Deputy.     [100] 


[Order  Modifying  Order  of  Referee  of  July  20, 1914, 

etc.]. 

In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division. 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

ORDER  ON  REVIEW  FROM  ORDER  OF 

REFEREE. 

This  matter  having  been  brought  before  the  refe- 
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ree  by  the  petition  of  The  Washington  Trust  Com- 
pany for  leave  to  foreclose  a  certain  mortgage,  exe- 
cuted by  the  bankrupt,  outside  of  the  bankruptcy 
court ;  and  therefore  having  granted  leave  to  so  fore- 
close upon  terms;  and  the  petitioner,  The  Washing- 
ton Trust  Company,  having  taken  a  review  from  said 
order;  and  this  Court  having  reversed  said  order,  di- 
rected the  mortgage,  if  valid,  to  be  foreclosed  in  the 
bankruptcy  court,  and  send  the  matter  back  to  the 
referee  to  take  proofs  as  to  the  validity  of  said  mort- 
gage and  the  bonds  issued  thereunder;  and  proofs 
having  been  offered  before  the  referee  as  to  the  valid- 
ity of  said  mortgage,  but  not  as  to  the  validity  of  said 
bonds ;  and  said  referee  having  made  and  entered  an 
order  declaring  said  mortgage  invalid ;  and  the  peti- 
tioner. The  Washington  Trust  Company,  having 
taken  a  review  from  said  order  to  this  court ;  and  this 
court  having  held  said  mortgage  valid,  reversed  said 
order ;  and  sent  the  matter  back  to  the  Referee  to  take 
proof  as  to  the  validity  of  said  bonds,  and  to  make 
findings  and  conclusions  thereon;  and  said  Referee 
having  taken  such  proofs,  and  having  made  findings 
and  conclusions  thereon,  and  having  made  and  en- 
tered an  order  on  the  20th  day  of  July,  1914,  declar- 
ing all  of  said  bonds  invalid,  and  rejecting,  disallow- 
ing and  expunging  the  claim  of  the  petitioner,  the 
Washington  Trust  Company,  based  thereon,  from  the 
records;  and  said  petitioner  having  filed  exceptions 
to  said  findings  and  conclusions,  and  having  taken  a 
review  from  said  order  to  this  Court ;  and  the  matters 
raised  by  said  review  having  been  heard  and  consid- 
ered by  this  court. 
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IT  IS  ORDERED  that  said  report  and  order  of 
July  20,  1914,  be,  and  the  same  hereby  is,  modified  to 
the  extent  of  holding  that  $1,000  of  the  bonds  held 
by  C.  F.  Chapin,  and  the  $2,000  of  bonds  held  by  Meta 
[101]  McElroy,  and  the  $7,000  of  bonds  held  by 
J.  H.  Osborne  are  valid,  and  as  so  modified  said 
order  is  hereby  confirmed. 

The  trustee  in  bankruptcy  duly  excepts  to  such 
modification,  and  his  exception  is  hereby  allowed. 

And  the  property  covered  by  said  mortgage  having 
been  ordered  sold  free  and  clear  from  the  lien  thereof. 

IT  IS  HEREBY  FURTHER  ORDERED  that 
the  proceeds  thereof  be  paid  to  Washington  Trust 
Co.  on  account  of  the  claims  of  said  Chapin,  McElroy 
and  Osborne,  less  such  proportion  of  the  expenses 
and  costs  as  should  be  paid  by  said  interests  in  this 
proceeding,  and  that  the  balance  thereof,  if  any,  less 
expenses  of  administration,  be  distributed  among  the 
creditors,  as  provided  by  the  Act. 

Oct.  16,  1914. 

JEREMIAH  NETERER, 

Judge. 

Receipt  of  a  copy  and  due  service  hereof  admitted 
this  14th  day  of  October,  1914. 

JAMES  B.  MURPHY, 
Attorney  for  Petitioner. 

[Indorsed] :  Order  on  Review  from  Referee's  Or- 
der. Filed  in  the  United  States  District  Court, 
Western  District  of  Washington,  Oct.  16,  1914,  Oct. 
16,  1914.  Frank  L.  Crosby,  Clerk.  By  B.  E.  S., 
Deputy.     [102] 
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[Order  Confirming  Order  of  Referee  of  July  28, 1914, 

etc.]. 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division, 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

ORDER  ON  REVIEW  FROM  REFEREE'S 

ORDER. 

This  matter  having  been  brought  before  the  referee 
upon  the  petition  of  the  Trustee  for  leave  to  sell  the 
property  of  the  bankrupt  estate  free  and  clear  from 
the  mortgage  thereon ;  and  the  Referee  having  made 
and  entered  an  order  on  the  28th  day  of  July,  1914, 
granting  leave  to  the  Trustee  to  so  sell  said  property 
free  and  clear ;  and  the  Washington  Trust  Company 
having  taken  a  review  from  said  order  to  this  Court ; 
and  the  matters  raised  by  said  review  having  been 
heard  and  considered  by  this  Court. 

IT  IS  ORDERED  that  said  order  of  the  referee 
be,  and  the  same  is,  hereby  confirmed. 

And  it  is  hereby  further  ORDERED  that  no  bid 
for  said  property  be  accepted  until  its  acceptance  is 
authorized  by  this  court. 

Oct.  16,  1914. 

JEREMIAH  NETERER, 

Judge. 
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Receipt  of  a  copy  and  due  service  hereof  admitted 
this  14th  day  of  October,  1914. 

JAS.  B.  MURPHY, 
Attorney  for  Petitioner. 

[Indorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington.  Oct.  16, 
1914.  Frank  L.  Crosby,  Clerk.  By  B.  E.  S.,  Dep- 
uty.    [103] 


[Form  of  Decree  Proposed  by  Washington  Trust  Co. 
and  Refusal  of  Court  to  Sign  Proposed  Decree, 
etc.]. 

In  the  District  Court  of  the  United  States  in  and  for 
the  Western  District  of  Washington^  Northern 
Division, 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 

COMPANY,  a  Corporation, 

Bankrupt. 

PROPOSED  DECEEE  AND  REFUSAL  OF 
COURT  TO  SIGN  SAME. 

THE  WASHINGTON  TRUST  COMPANY  re- 
quests the  incorporation  in  the  Order  of  the  Court, 
each  (severally),  of  the  following  provisions: 

This  matter  having  been  presented  to  this  Court, 
upon  the  petition  to  review  the  Findings  and  Con- 
clusions and  Judgment  of  the  Referee  in  passing 
upon  the  validity  of  the  bonds  issued  by  the  Wash- 
ington Steel  &  Bolt  Company,  which  judgment  was 
entered  by  the  Referee  on  July  20,  1914,  and  upon 
petition  for  the  review  of  the  Order  of  the  Referee 
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on  July  28,  1914,  made  herein,  directing  a  sale  of  the 
mortgaged  property  for  cash,  free  and  clear  of  the 
encumbrance  of  said  mortgage,  and  the  Court  having 
duly  considered  the  said  petitions  and  the  arguments 
made  in  support  thereof,  and  becoming  fully  advised 
in  the  premises ;  Now,  therefore, 

1.  IT  IS  HEREBY  ORDERED,  ADJUDGED 
and  DECREED  that  the  said  Findings  made  by  the 
Referee  herein,  and  the  whole  of  said  Findings,  as 
well  as  the  Conclusions  deduced  therefrom,  be  and 
the  same  are  overruled,  vacated  and  set  aside,  and 

2.  IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED  that  said  Order  and  Judgment,  and 
the  whole  thereof,  entered  herein  by  the  said  Referee, 
holding  that  the  bonds  issued  by  the  above  Bankrupt 
were  void  and  of  no  effect,  and  denying  the  prayer 
of  the  Washington  Trust  Company,  and  holding  that 
the  claim  of  the  Washington  Trust  Company  be  re- 
jected and  disallowed  and  expunged  from  the  list 
[104]  of  claims,  which  order  was  entered  on  July 
20,  1914,  be  and  the  same  is  hereby  vacated  and  set 
aside,  and 

3.  IT  IS  FURTHER  ORDERED,  ADJUDGED 
AND  DECREED  that  the  order  entered  herein  on 
July  28,  1914,  by  the  said  Referee  directing  and  or- 
dering a  sale  of  the  property  of  the  Washington  Steel 
&  Bolt  Company  for  cash,  free  and  clear  of  the  en- 
cumbrance of  said  mortgage,  be  and  the  same  is 
hereby  overruled  and  set  aside. 

4.  IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED  that  those  certain  bonds  filed  as  ex- 
hibits herein  on  behalf  of  the  Bank  of  Montreal  and 
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numbered  661  and  663,  667  to  671,  each  inclusive ;  674 
to  600,  each  inclusive ;  695  and  699,  being  twenty-six 
(26)  bonds  of  the  denomination  of  $500.00  each  and 
of  the  total  par  value  of  $13,000.00 ;  bonds  numbered 
702  and  704,  being  two  bonds  of  the  denomination  of 
$1,000.00  each,  making  a  total  par  value  of  $2,000.00 ; 
bonds  numbered  291  to  300,  each  inclusive,  being  ten 
bonds  of  the  denomination  of  $100.00  each,  making 
a  total  par  value  of  $1,000.00;  bonds  numbered  399 
to  407,  each  inclusive,  being  nine  bonds  of  the  de- 
nomination of  $100.00  each,  making  a  total  par  value 
of  $900.00 ;  bonds  numbered  691  to  694,  each  inclusive, 
being  four  bonds  of  the  denomination  of  $500.00  each, 
making  a  total  par  value  of  $2,000.00;  bonds  num- 
bered 665,  666,  '672,  673,  being  four  bonds  of  the  de- 
nomination of  $500.00  each,  making  a  total  of 
$2,000.00;  bonds  numbered  703  and  707  being  two 
bonds  of  the  denomination  of  $1,000.00  each,  making 
a  total  par  value  of  $2,000.00,  all  of  which  bonds  are 
held  by  the  Bank  of  Montreal  and  are  of  the  total 
par  value  of  $22,900.00,  are,  as  to  the  Bank  of  Mon- 
treal, valid  and  existing  obligations  of  the  Washing- 
ton Steel  &  Bolt  Company,  and  secured  by  the  trust 
deed  hereinafter  described  to  the  extent  of  the  money 
due  from  the  Washington  Steel  &  Bolt  Company  to 
the  Bank  of  Montreal,  a  corporation.     [105] 

5.  IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED,  for  the  apportionment  and  distri- 
bution of  the  property  or  proceeds  of  the  sale  herein- 
after provided  for  as  between  the  holders  of  bonds, 
that  the  bonds  held  by  the  Bank  of  Montreal  rep- 
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resent     an     indebtedness,     including     interest,     of 
$31,012.66. 

6.  IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED  that  those  certain  bonds  in  the  pos- 
session of  the  Bank  of  Montreal  issued  by  the  Wash- 
ington Steel  &  Bolt  Company  and  numbered  705,  708 
to  716,  each  inclusive,  and  718;  to  732,  each  inclusive, 
making  25  bonds  each  of  the  denomination  of 
$1,000.00,  making  a  total  par  value  of  the  sum  of 
$25,000.00,  which  bonds  are  those  delivered  direct  by 
the  Washington  Steel  &  Bolt  Company  to  said  bank, 
are  valid  and  existing  obligations  of  the  Washington 
Steel  &  Bolt  Company  as  security  for  the  indebted- 
ness of  said  Washington  Steel  &  Bolt  Company  to 
said  Bank  of  Montreal. 

7.  IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED,  for  the  purpose  of  apportioning  the 
proceeds  of  said  sale  among  the  Bank  of  Montreal 
and  the  owners  of  the  other  bonds,  that  the  said  bonds 
last  hereinbefore  described  shall  be  estimated  at  their 
face  value  of  $25,000:00  and  accrued  interest  amount- 
ing to  the  sum  of  $ . 

8.  IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED  that  there  is  now  due  and  owing 
from  the  Washington  Steel  &  Bolt  Company  to  the 
Bank  of  Montreal  the  full  and  just  sum  of  $20,000.00, 
together  with  the  interest  thereon  at  the  rate  of  eight 
per  cent  (8%),  per  annum  from  the  23d  day  of  De- 
cember, 1910,  making  a  total  to  this  date  of  principal 
and  interest  of  the  sum  of  $26,033.30,  and  that  the 
said  indebtedness  is  secured  by  the  bonds  hereinbe- 
fore mentioned  and  held  to  be  valid. 
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9.  IT  IS  FURTHER  ORDERED,  CONSID- 
ERED AND  DECREED  that  J.  H.  Osborne  is  the 
owner  of  the  following  bonds  of  said  issue,  which 
bonds  are  upon  file  as  exhibits  herein ;  numbers  410  to 
438,  each  inclusive,  being  29  bonds  of  the  denomina- 
tion of  $100.00  each,  making  a  total  par  value  of 
$2,900.00 ;  bonds  numbered  655  [106]  to  660,  each 
inclusive,  being  six  bonds  of  the  denomination  of 
$500.00  each,  making  a  total  par  value  of  $3,000.00, 
bond  numbered  409  of  the  denomination  of  $100,00, 
bonds  numbered  653  and  654  of  the  denomination  of 
$500.00  each,  making  a  total  par  value  of  $1,100.00, 
making  a  grand  par  value  total  of  $7,000.00;  that  in- 
terest has  been  paid  on  the  bonds  held  by  the  said 
Osborne  as  aforesaid  to  the  first  day  of  March,  1912, 
and  to  no  later  date,  and  that  there  is  now  due  and 
owing  to  the  said  Osborne,  represented  by  said  bonds, 
the  sum  of  $7,000.00,  together  with  interest  thereon 
at  the  rate  of  8%  per  annum  from  the  first  day  of 
March,  1912,  making  a  total  to  this  date  of  principal 
and  interest  of  the  sum  of  $8,446.17. 

10.  IT  IS  FURTHER  ORDERED,  AD- 
JUDGED and  DECREED  that  C.  P.  Chapin  is  the 
owner  of  the  following  described  bonds  of  said  issue, 
to  wit:  bonds  numbered  696  to  698,  each  inclusive, 
being  three  bonds  of  the  denomination  of  $500.00 
each  and  representing  a  total  par  value  of  $1,500.00, 
and  bonds  numbered  662  and  664,  being  two  bonds 
of  the  denomination  of  $500.00  each,  totaling  $1,000, 
and  making  a  grand  total  of  $2,500.00,  that  interest 
on  said  bonds  belonging  to  the  said  Chapin  has  been 
paid  to  September  1,  1911,  and  to  no  later  date,  and 
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that  there  is  now  due  and  owing  on  account  of  said 
bonds  to  the  said  Chapin  from  the  said  Washington 
Steel  &  Bolt  Company  the  sum  of  $2,500.00,  together 
with  interest  thereon  at  the  rate  of  eight  per  cent 
(8%)  per  annum  from  the  first  day  of  September, 
1911,  making  a  total  due  to  the  said  Chapin  on  this 
date  of  the  sum  of  $3,116.66. 

11.  IT  IS  FURTHER  ORDERED,  CONSID- 
ERED, ADJUDGED  and  DECREED  that  Meta  Mc- 
Elroy  is  the  owner  of  the  following  bonds  of  said 
issue,  to  wit :  bond  numbered  700  of  the  par  value  of 
$500.00,  bond  numbered  706  of  the  par  value  of 
$1,000.00,  bonds  numbered  439'  to  442,  each  inclusive, 
being  four  bonds  of  the  par  value  of  $100.00  each, 
making  a  total  of  $400.00,  and  bond  numbered  446 
of  the  par  [107]  value  of  $100.00,  making  a  grand 
total  of  $2,000.00,  and  that  there  is  now  due  and  ow- 
ing from  the  said  Washington  Steel  &  Bolt  Company 
to  the  said  Meta  McElroy,  on  account  of  the  execu- 
tion and  delivery  of  the  said  bonds,  the  sum  of 
$2,000.00,  together  with  the  interest  thereon  at  the 
rate  of  eight  per  cent  (8%)  per  annum  from  the  first 
day  of  September,  1911,  making  a  total  due  to  the 
said  Meta  McElroy  on  this  date  of  the  sum  of 
$2,493.33. 

12.  IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED  that  Thomas  S.  Burley  is  the  owner 
of  the  following  bonds  of  said  issue,  to  wit;  bonds 
numbered  443  to  445,  each  inclusive,  being  three 
bonds  of  the  par  value  of  $100.00'  each,  totaling 
$300.00',  and  bonds  498  to  500,  each  inclusive,  being 
three  bonds  of  the  par  value  of  $100.00  each,  totaling 
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$300.00,  and  bonds  701  and  717,  being  two  bonds  of 
the  par  value  of  $1,000.00  each,  totaling  $2,000.00, 
making  a  grand  total  of  $2,600.00'  par  value,  that 
interest  has  been  paid  upon  said  bonds  to  the  first  day 
of  September,  1911,  and  to  no  later  date,  and  that 
there  is  now  due  and  owing  the  said  Burley  from  the 
said  Washington  Steel  &  Bolt  Company,  on  account 
of  the  execution  and  delivery  of  the  said  bonds,  the 
sum  of  $2,600.00,  with  interest  thereon,  at  the  rate  of 
eight  per  cent  (8%)  per  annum  from  the  first  day  of 
September,  1911,  making  the  sum  due  at  this  date  of 
$3,241.33. 

13.  IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED  that  the  bonds  held  by  the  bank  of 
Montreal,  and  particularly  described  in  Paragraph  4 
hereof,  are  hereby  established  as  a  valid,  existing 
obligation  of  the  said  Washington  Steel  and  Bolt 
Company,  and  secured  by  that  certain  trust  deed  and 
mortgage  hereinbefore  held  valid,  signed  by  the 
Washington  Steel  &  Bolt  Company  under  date  of 
September  1,  1908,  and  acknowledged  under  date  of 
September  9,  1908,  and  recorded  in  the  Auditor's 
office  of  Snohomish  County,  State  of  Washington,  in 
Volume  69  of  Mortgages,  at  Page  388,  Record  of 
Mortgages  of  said  Snohomish  County. 

14.  IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED  THAT  THE  [108]  bonds  held  by 
the  Bank  of  Montreal,  and  particularly  described  in 
Paragraph  6  hereof,  are  hereby  established  as  a 
valid,  existing  obligation  of  the  said  Washington 
Steel  &  Bolt  Company  and  secured  by  that  certain 
trust  deed  and  mortgage  hereinbefore  held  valid, 
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signed  by  the  Washington  Steel  &  Bolt  Company 
under  date  of  September  1,  1908,  and  acknowledged 
under  date  of  September  9,  1908,  and  recorded  in 
the  Auditor's  office  of  Snohomish  County,  State  of 
"Washington,  in  Volume  69  of  Mortgages,  at  Page 
388,  Eecord  of  Mortgages  of  said  Snohomish  County. 

15.  IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED  that  the  bonds  held  by  J.  H.  Osborne, 
and  particularly  described  in  Paragraph  9  hereof,  are 
hereby  established  as  a  valid,  existing  obligation  of 
the  said  Washington  Steel  &  Bolt  Company  and 
secured  by  that  certain  trust  deed  and  mortgage 
hereinbefore  held  valid,  signed  by  the  Washington 
Steel  &  Bolt  Company  under  date  of  September  1, 
1908,  and  acknowledged  under  date  of  September  9, 
1908,  and  recorded  in  the  Auditor's  office  of  Snoho- 
mish County,  State  of  Washington,  in  Volume  69  of 
Mortgages  at  Page  388,  Record  of  Mortgages  of  said 
Snohomish  County. 

16.  IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED  that  the  bonds  held  by  C.  F.  Chapin, 
and  particularly  described  in  Paragraph  10  hereof, 
are  hereby  established  as  a  valid,  existing  obligation 
of  the  said  Washington  Steel  &  Bolt  Company  and 
secured  by  that  certain  trust  deed  and  mortgage 
hereinbefore  held  valid,  signed  by  the  Washington 
Steel  &  Bolt  Company  under  date  of  September  1, 
1908,  and  acknowledged  under  date  of  September  9, 
1906,  and  recorded  in  the  Auditor's  office  of  Snoho- 
mish County,  State  of  Washington,  in  Volume  69  of 
Mortgages,  at  Page  388,  Record  of  Mortgages  of  said 
Snohomish  County. 
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17.  IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED  that  the  bonds  held  by  Meta  Mc- 
Eh'oy,  and  particularly  described  in  Paragraph  11 
hereof,  are  hereby  established  as  a  valid,  existing 
[109]  obligation  of  the  said  Washington  Steel  & 
Bolt  Company  and  secured  by  that  certain  trust  deed 
and  mortgage  hereinbefore  held  valid,  signed  by 
the  Washington  Steel  &  Bolt  Company  under  date 
of  September  1,  1908,  and  acknowledged  under  date 
of  September  9,  1908,  and  recorded  in  the  Auditor's 
office  of  Snohomish  County,  State  of  Washington,  in 
Volume  69  of  Mortgages,  at  Page  388,  Record  of 
Mortgages  of  said  Snohomish  County. 

18a.  IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED  that  the  bonds  held  by  Thomas  S. 
Burley,  and  particularly  described  in  Paragraph  12 
hereof,  are  hereby  established  as  a  valid,  existing 
obligation  of  the  said  Washington  Steel  &  Bolt  Com- 
pany and  secured  by  that  certain  trust  deed  and 
mortgage  hereinbefore  held  valid,  signed  by  the 
Washington  Steel  &  Bolt  Company  under  date  of 
September  1,  1908,  and  acknowledged  under  date  of 
September  9,  1908,  and  recorded  in  the  Auditor's 
office  of  Snohomish  County,  State  of  Washington,  in 
Valume  69  of  Mortgages,  at  Page  388,  Record  of 
Mortgages  of  said  Snohomish  County. 

18b.  IT  IS  FURTHER  ORDERED,  CONSID- 
ERED and  ADJUDGED  that  the  Trustee  must  elect 
whether  he  wdll  administer  the  equity  of  redemption 
in  the  property  for  the  benefit  of  general  creditors  or 
surrender  the  mortgaged  property  for  foreclosure. 

If  the  Court  refuses  to  incorporate  18b  in  its  Order, 
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we  further,  without  prejudice  to  urging  our  right  to 
have  said  paragraph  inserted,  propose  the  incorpora- 
tion of  the  following : 

19.  IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED  that  the  personal  property  referred 
to  herein,  particularly  described  as  follows,  to  wit: 

One  Agax  Pressed  nut  machine  16  ton. 

One  Acme  nut  tapper  2. 

One  Acme  nut  tapper  1. 

One  Aligator  Shear. 

One  Acme  heading  and  forging  machine  1. 

One  Acme  heading  and  forging  machine  2. 

One  Acme  threading  machine  2. 

One  Acme  threading  machine  1. 

One  Acme  pointing  machine. 

One  70'  H.P.  boiler  Erie  City  manufacture. 

One  60  H.  P.  engine. 

$6,000.00  worth  of  dies,  in  die  houses  on  below  de- 
scribed real  estate.  One  Burring  machine.  Water- 
works, hose,  electric  light  plant.  A  complete  oil 
pumping  station  with  heaters,  double  strainer,  to- 
gether with  pipings  and  Rockwell  oil  burners  for 
boiler,  and  also  one  three  ton  tumbler.  Blacksmith- 
ing  outfit  such  as  vises,  anvils,  emery  stands,  tongs, 
hammers,  drills,  punches,  etc.  All  leather  endless 
belting,  and  any  other  belting  owned  and  used  by 
said  Washington  Steel  &  Bolt  Company  in  and  about 
its  said  bolt  factory.  All  pulleys  owned  by  said 
Washington  Steel  &  Bolt  Company  used  in  and  about 
said  bolt  plant,  all  of  the  same  being  of  steel  material. 
All  roller  bearings  for  shaftings  120  feet  or  more 
long.    All    office    furniture     [110]       and   fixtures, 
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among  other  things,  including  desk,  filing  cabinet, 
typewriter,  steam  heating  apparatus,  situate  and  be- 
ing in  the  office  of  said  company,  which  said  office 
building  is  now  located  upon  the  above-described  real 
estate. 

Two  hot  blast  furnaces.  One  oil  tank,  capacity 
500  barrels.  Platfomi  scales.  Also  one  United 
States  patent  known  as  the  Climo  Rail  Joint  Patent 
#755848,  issued  on  the  29th  of  March,  1904,  together 
with  all  rights  and  privileges  thereto  connected  or 
in  anywise  belonging,  also  one  United  States  Patent 
#740257,  known  as  the  Owen-Shaw  Nut  and  Bolt 
Locks,  together  with  all  rights  and  privileges 
thereto  belonging. 

And  all  other  personal  property  of  every  name  and 
nature  now  owned  and  possessed  by  the  Washington 
Steel  &  Bolt  Company  except  the  cash  which  is  in 
the  hands  of  the  Trustee  in  Bankruptcy  as  proceeds 
of  the  sale  of  certain  manufactured  stock  and  raw 
material. 

And  the  real  property  herein  referred  to,  situated 
in  Snohomish  County,  State  of  Washington,  and 
particularly  described  as  follows: 

^^  Beginning  at  the  point  of  intersection  of  section 
line  between  sections  twenty-three  (23)  and  twenty- 
six  (26), Township  twenty-seven  (27)  North,  Range 
Three  (3)  East  of  W.  M.,  with  the  center  line  of  the 
Great  Northern  Railroad  right  of  way;  thence  angle 
west  to  south  48  degrees  46  minutes  (magnetic  course 
south  40  degrees  56  minutes  west),  along  the  center 
line  of  the  Great  Northern  right  of  way,  339.5  feet; 
thence  angle  right  46  degrees  17  minutes  a  distance 
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of  69.18  feet  to  the  true  place  of  beginning.  Thence 
same  course  395.8  feet.  Thence  angle  left  64  de- 
grees, 25  minutes,  290.58  feet;  thence  angle  left  115 
degrees  33  minutes  362.5  feet  to  the  place  of  begin- 
ning, containing  2.004  acres,  also  all  the  abutting  tide 
lands  in  front  of  the  above  described  premises 
amounting  to  about  six  (6)  acres,  or  about  eight  (8) 
acres  in  all,  situated  in  the  County  of  Snohomish, 
State  of  Washington." 

^ ^Beginning  at  a  point  on  the  westerly  line  of  the 
right  of  way  of  the  Seattle  &  Montana  Railway  Right 
of  Way  852  feet  south  of  the  intersection  of  said 
Right  of  Way  and  the  south  line  of  Section  Twenty- 
three  (23)  Township  Twenty-seven  (27)  North 
Range  Three  (3)  East  and  running  thence  north 
(250)  two  hundred  fifty  feet;  thence  S.  87  degrees  13' 
W.  to  the  shore  of  Puget  Sound.  Thence  southerly 
along  the  shore  of  Puget  Sound  to  a  point  bearing  S. 
87  degrees  13'  W.  of  the  place  of  beginning;  thence  N. 
87  degrees  13'  E.  to  the  place  of  beginning,  being  a 
strip  of  land  250  feet  in  length  North  and  South  along 
said  Right  of  Way  and  extending  to  the  shore  of 
Puget  Sound. 

Also  all  that  portion  of  tideland  Lot  No.  1  in  front 
of  Section  26,  Tp.  27,  R.  3  E.  in  front  of  the  town  of 
Edmonds  and  more  particularly  described  as  fol- 
lows: The  first  class  tidelands  lying  in  front  of  the 
following  described  upland;  Beginning  at  a  point  on 
the  westerly  line  of  the  right  of  way  of  the  Seattle 
and  Montana  Railway  right  of  way  952  feet  south 
of  the  intersection  of  said  right  of  way  and  the 
south  line  of  Sec.  23,  Tp.  27,  N.  R.  3  E.  and  running 
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thence  North  250  feet;  thence  south  87  degrees  13' 
W.  to  the  shore  of  Puget  Sound;  thence  southerly 
along  the  shore  of  Puget  Sound  to  a  point  bearing 
S.  87  degrees  13'  W  from  the  place  of  beginning, 

being  «■  strip  ei  kftd  ^§0  feet  m  length  thence  N.  87 
degrees  13'  east  to  the  place  of  beginning,  being  a 
strip  of  land  250  feet  in  length  north  and  south 
along  said  right  of  way.  Said  portion  of  tideland 
Lot  No.  1  being  bounded  by  the  Government 
Meander  Line  and  the  [111]  river  Harbor  line 
and  the  N.  and  S.  boundary  line  of  above  upland 
description  produced  out  in  the  same  direction  to  the 
river  harbor  line  containing  0.99  acre  more  or  less, 
according  to  the  official  map  on  file  in  the  office  of 
the  Commissioner  of  Public  Lands  at  Olympia, 
Washington." 

and  all  other  real  property  or  interest  in  real  prop- 
erty which  the  said  Washington  Steel  &  Bolt 
Company  owns,  be  sold  by  the  Trustee  in  Bank- 
ruptcy in  accordance  with  the  practice  of  this  Court, 
and  that  the  proceeds  of  said  sale  shall  be  applied, 
first  to  such  portion  of  the  expenses  in  this  bank- 
ruptcy proceeding  as  should  be  paid  by  the  holders 
of  the  said  bonds,  then  in  payment  of  the  proper 
charges  of  said  Washington  Trust  Company,  and 
then  to  the  satisfaction  of  the  bonds  held  by  the 
Bank  of  Montreal  to  the  extent  of  the  indebtedness 
of  the  Washington  Steel  &  Bolt  Company  as  ad- 
judged herein  and  to  the  payment  and  satisfaction  of 
the  bonds  held  by  the  said  Osborne,  Chapin,  McElroy 
and  Burley,  paying  proportionately  on  all  valid 
bonds. 
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20.  IT  IS  FURTHER  ORDERED,  CONSID- 
ERED, ADJUDGED  and  DECREED  that  any  bal- 
ance remaining  after  the  application  of  the  proceeds 
of  said  sale,  as  set  out  in  the  preceding  paragraph, 
shall  be  paid  to  A.  McPhaden  and  A.  Gr.  Pike,  accord- 
ing to  their  respective  interests  in  the  bonds  held  by 
the  Bank  of  Montreal. 

21.  IT  IS  FURTHER  ORDERED,  CONSID- 
ERED, ADJUDGED  and  DECREED  that  any 
holder  or  holders  of  the  bonds  or  coupons  secured  by 
this  mortgage,  according  to  the  terms  of  this  decree, 
if  successful  as  bidder  or  bidders  at  said  sale,  may, 
after  first  paying  in  enough  to  cover  all  proper  and 
lawful  charges  and  demands  which  may  be  made 
by  the  Trustee,  the  Washington  Trust  Company,  in- 
cluding its  compensation  and  the  compensation  of 
its  attorneys,  and  also  paying  in  such  portion  of  the 
expenses  of  this  bankruptcy  proceeding  as  should  be 
paid  by  the  holders  of  said  bonds,  use  such  bonds  and 
coupons  to  apply  toward  the  payment  of  the  pur- 
chase money,  reckoning  and  computing  the  said 
bonds  and  coupons  at  a  sum  equal  to  and  not  ex- 
ceeding that  which  would  be  payable  to  such  bond- 
holder or  holders  as  such  out  of  the  net  proceeds  of 
such  sale  if  made     [112]     for  cash. 

22.  IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED  that  the  Washington  Tfust  Com- 
pany may,  as  trustee  for  the  holders  of  said  bonds, 
with  their  consent,  after  first  paying  in  money  suffi- 
cient to  cover  such  portion  of  the  expenses  of  this 
bankruptcy  proceeding  as  should  be  paid  by  the 
bondholders,  become  a  bidder  at  said  sale  and  may 
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use,  in  making  settlement  for  and  in  payment  of  the 
purchase  money  to  account  to  the  Trustee  in  Bank- 
ruptcy, any  and  all  of  the  bonds  or  coupons  secured 
by  said  mortgage  and  held  valid  by  this  decree,  and 
may  use  and  apply  the  same  in  and  toward  the  pay- 
ment of  the  purchase  money  reckoning  and  comput- 
ing said  bonds  and  coupons  at  a  sum  equal  to  and 
not  exceeding  that  which  would  be  payable  out  of 
the  net  proceeds  of  said  sale,  were  the  purchase  price 
paid  in  cash,  to  the  holders  of  such  used  bonds. 

23.  IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED,  inasmuch  as  the  proper  portion  of 
the  expenses  of  this  bankruptcy  proceeding  to  be 
paid  by  the  holders  of  the  bonds  is  not  ascertained, 
or  fixed,  that  all  bidders  at  said  sale  should  be  re- 
quired to  pay  the  sum  of  $ ,  portion  of  the  bid 

to  cover  any  and  all  possible  proper  charges  and  ex- 
penses, and  any  amount  remaining  of  said  sum  not 
used  in  the  payment  of  proper  charges  and  expenses, 
shall  be  applied  as  other  parts  of  the  bid  are  directed 
to  be  applied  according  to  the  terms  of  this  decree, 
and  in  the  event  that  the  successful  bidder  is  some 
one  other  than  the  Washington  Trust  Company  and 
a  holder  of  bonds,  such  bidder  shall  pay  in,  at  least, 

the   sum  of  $ in   cash  to  cover  the  lawful 

charges,  including  compensation  and  compensation 
of  its  attorneys,  of  the  said  Washington  Trust  Com- 
pany. 

DONE  in  open  court  this  day  of  October, 

1914. 

Judge.     [113] 
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The  provisions  of  the  foregoing  Order  or  Decree 
were,  at  the  time  of  the  signing  of  the  Order  herein 
pertaining  to  this  subject  matter,  separately  pre- 
sented to  the  Court,  and  a  separate  request  was 
made  as  to  each  provision  hereof,  to  have  it  em- 
bodied in  the  Order,  and  that  the  Court  considered 
separately  each  of  the  foregoing  provisions  and  de- 
clined to  embody  each  or  any  thereof  in  its  Decree 
or  Order  and  the  attorney  for  the  Washington  Trust 
Company  duly  and  at  the  time  excepted  to  the 
Court's  refusal  so  to  do  as  to  each  paragraph  and 
provision  and  excepted  to  the  Court's  refusal  to 
embody  Paragraphs  numbered  1,  2,  3,  4,  5,  6,  7,  8,  9, 
10,  11,  12,  13,  14,  15,  16,  17,  18,  19,  20,  21,  22.  23,  and 
his  exceptions  as  to  each  paragraph  or  provision  is 
hereby  allowed. 

DONE  in  open  court  this  16th  day  of  October,  1914. 

JEREMIAH  NETERER, 

Judge. 

[Endorsed]:  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington.  Oct.  16, 
1914.  Prank  L.  Crosby,  Clerk.  By  B.  E.  S.,  Deputy. 
[114] 


In  the  District  Court  of  the  United  States  in  and  for 
the  Western  District  of  Washington,  Northern 
Division. 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 
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Exceptions  [of  Washington  Trust  Co.  to  Approval 
of  Findings  and  Report  of  Referee.] 
COMES  NOW  the  Washington  Trust  Company, 
by  its  Attorney,  the  undersigned,  at  the  time  of  the 
signing  of  the  Order  by  the  above-entitled  court, 
passing  upon  the  Petition  of  said  Washington  Trust 
Company,  reviewing  the  Findings  and  Report  of  the 
Referee  in  this  matter,  which  Findings  and  Report 
were  made  by  the  Referee  on  July  20',  1914,  and  ex- 
cepts to  the  Court's  ruling  as  follows: 

I. 
The  Washington  Trust  Company  excepts  to  the 
Court's  refusal  to  sustain  its  exception  and  objec- 
tion made  to  Finding  I  of  said  Referee. 

II. 
The  Washington  Trust  Company  excepts  to  the 
refusal  of  the  Court  to  sustain  its  exception  to  Find- 
ing V  of  said  Referee  and  the  whole  and  every  part 
thereof. 

III. 
The  Washington  Trust  Company  excepts  to  the 
Court's  refusal  to  specifically  sustain  its  exceptions 
and  objection  to  Finding  VI  of  the  Referee. 

IV. 
The  Washington  Trust  Company  excepts  to  the 
Court's  refusal  to  specifically  sustain  its  exceptions 
and  objection  to  Finding  VII  made  by  said  Referee. 
[115] 

V. 
The  Washington  Trust  Company  excepts  to  the 
Court's  refusal  to  specifically  sustain  its  exception 
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to  Finding  VIII  made  by  said  Referee. 

VI. 
The  Washington  Trust  Company  excepts  to  the 
Court's  refusal  to  specifically  sustain  its  exception 
to  Finding  IX  made  by  said  Referee. 

VII. 
The  Washington  Trust  Company  excepts  to  the 
Court's  refusal  to  specifically  sustain  its  exception 
to  Finding  XI  made  by  said  Referee. 

VIII. 
The  Washington  Trust  Company  excepts  to  the 
Court's  refusal  to  specifically  sustain  its  exception 
to  Finding  XII  made  by  said  Referee. 

IX. 
The  Washington  Trust  Company  excepts  to  the 
Court's  refusal  to  specifically  sustain  its  exception 
to  Finding  XIII  made  by  said  Referee. 

X. 
The  Washington  Trust  Company  excepts  to  the 
Court's  refusal  to  specifically  sustain  its  exception 
to  Finding  XIV  made  by  said  Referee. 

XI. 
The  Washington  Trust  Company  excepts  to  the 
Court's  refusal  to  specifically  sustain  its  exception 
to  Finding  XV  made  by  said  Referee. 

XII. 
The  Washington  Trust  Company  excepts  to  the 
Court's  refusal  to  specifically  sustain  its  exception 
to  Finding  XVI  made  by  said  Referee.     [116] 

XIII. 
The  Washington  Trust  Company  excepts  to  the 
Court's  refusal  to  specifically  sustain  its  exception 
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to  Finding  XVII  made  by  said  Referee. 

XIV. 
The  Washington  Trust  Company  excepts  to  the 
refusal  of  the  Court  to  sustain  each  and  every  ex- 
ception and  objection  made  and  contained  in  the 
Petition  of  the  Washington  Trust  Company  for  the 
review  of  the  Report  of  the  Referee  made  on  July 
20, 1914,  and  the  order  of  the  Referee  during  the  sale 
of  the  property  made  by  said  Referee  on  July  28, 

1914. 

-J 

XV. 

The  Washington  Trust  Company  excepts  to  the 
whole  and  every  part  of  the  order  entered  by  the 
above-entitled  court  on  the  16th  day  of  October, 
1914,  and  specifically  to  that  part  of  said  order 
wherein  and  whereby  the  Court  confirms  the  report 
and  order  of  the  said  Referee,  which  it  reviewed, 
except  as  in  said  order  modified. 

XVI. 

The  said  Washington  Trust  Company  further  ex- 
cepts to  that  part  of  the  order  directing  the  proceeds 
of  the  sale  to  be  applied  upon  the  claims  of  Chapin, 
McElroy  and  Osborne,  omitting  any  claims  which 
the  Washington  Trust  Company  may  have  for  its 
services  as  trustee,  and  its  costs  and  commissions 
and  expenses  in  the  prosecution  in  the  above-en- 
titled action. 

XVII. 

The  said  Washington  Trust  Company  excepts  to 
that  portion  of  said  decree  subjecting  the  proceeds 
of  the  sale  of  said  property  to  a  portion  of  the  ex- 
penses and  costs  of  the  said  Bankruptcy  proceed- 
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ings  and  excepts  to  every  part  of  said  order  direct- 
ing the  sale  of  the  said  property.     [117] 

XVIII. 

The  Washington  Trust  Company  further  excepts 
to  the  Court's  refusal  to  specifically  sustain  its  ob- 
jections and  exceptions  to  Conclusion  I  made  by 
said  Referee. 

XIX. 

The  Washington  Trust  Company  further  excepts 
to  the  Court's  refusal  to  specifically  sustain  its  ob- 
jections and  exceptions  to  Conclusion  II  made  by 
said  Referee. 


The  Washington  Trust  Company  further  excepts 
to  the  Court's  refusal  to  specifically  sustain  its  ob- 
jections and  exceptions  to  Conclusion  III  made  by 
said  Referee. 

XXI. 

The  Washington  Trust  Company  further  excepts 
to  the  Court's  refusal  to  specifically  sustain  its  ob- 
jections and  exceptions  to  Conclusion  IV  made  by 
said  Referee. 

XXII. 

The  Washington  Trust  Company  further  excepts 
to  the  Court's  refusal  to  specifically  sustain  its  ob- 
jections and  exceptions  to  Conclusion  V  made  by 
said  Referee. 

XXIII. 

The  Washington  Trust  Company  further  excepts 
to  the  Court's  refusal  to  specifically  sustain  its  ob- 
jections and  exceptions  to  Conclusion  VI  made  by 
said  Referee. 
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XXIV. 

The  Washington  Trust  Company  further  excepts 
to  the  Court's  refusal  to  specifically  sustain  its  ob- 
jections and  exceptions  to  Conclusion  VII  made  by 
said  Referee. 

JAMES  B.  MURPHY, 
Attorney  for  Washington  Trust  Company.     [118] 

The  foregoing  exceptions  were,  at  the  time  of  the 
signing  of  the  Order  herein,  considered  by  the  Court, 
and  said  exceptions  were  allowed. 

Oct.  16,  1914.  j 

JEREMIAH  NETERER,        i 

Judge. 

[Endorsed]:  Exceptions.  Filed  in  the  United 
States  District  Court,  Western  District  of  Washing- 
ton. Oct.  16,  1914.  Frank  L.  Crosby,  Clerk.  By 
B.  E.  S.,  Deputy.     [119] 


In  the  District  Court  of  the  United  States  in  and 
for  the  Western  District  of  Washington,  North- 
ern Division, 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

Exceptions   [of  Washington   Trust   Co.   to   Order 
Confirming  Order  of  Referee  Ee  Sale  of  Prop- 
erty, etc.]. 
COMES  NOW  the  Washington  Trust  Company,  as 
Trustee,  and  hereby  excepts  to  the  Order  entered  by 
the  above-entitled  court  this  day,  wherein  said  court 
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confirmed  the  Order  of  the  Referee  directing  a  sale 
of  the  property  involved  in  the  above-entitled  pro- 
ceeding, and  further  excepts  to  the  whole  and  everj^ 
part  of  said  Order. 

JAMES  B.  MURPHY, 
Attorney  for  Washington  Trust  Company. 
The  foregoing  Exception  was  duly  presented  and 
taken  at  that  time  of  the  signing  of  the  Order  herein 
referred  to,  and  the  exceptions  allowed. 
Dated  this  16th  day  of  October,  1914. 

JEREMIAH  NETERER, 

Judge. 

[Endorsed] :  Exceptions.  Filed  in  the  United 
States  District  Court,  Western  District  of  Washing- 
ton. Oct.  16,  1914.  Prank  L.  Crosby,  Clerk.  By 
B.  E.  S.,  Deputy.     [120] 


[Petition  ftor  and  Order  Allowing  Appeal  of  Trustee.] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

•      No.  4717. 

In  the  Matter  of  WASHINOTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

PETITION  FOR  APPEAL  AND  ORDER  AL- 
LOWING APPEAL. 

The  Trustee  of  the  above-named  bankrupt,  Edward 
H.  Chavelle,  considering  himself  as  such  trustee, 
and  the  estate  of  said  bankrupt,  aggrieved  by  so  much 
of  the  final  order  and  judgment  herein,  made  and  en- 
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tered  herein  on  the  16th  day  of  October,  1914,  as 
modifies  the  report  and  order  made  by  the  referee 
herein  on  the  20th  day  of  July,  1914,  to  the  extent 
of  holding  that  $10,000  of  the  bonds  issued  by  the 
Washington  Steel  &  Bolt  Company,  the  above-named 
bankrupt,  viz. :  $1,000  of  those  held  by  C.  F.  Chapin; 
the  $2,000  held  by  Meta  McElroy ;  and  the  $7,000  al- 
leged to  be  held  by  J.  H.  Osborne,  are  valid,  does 
hereby  appeal  from  that  portion  of  said  final 
order  and  judgment  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  for  the  rea- 
sons set  forth  in  the  assignment  of  errors  filed  here- 
with, and  prays  that  this,  his  petition  for  appeal  may 
be  allowed,  and  that  a  transcript  of  the  record,  pro- 
ceedings and  papers  upon  which  said  final  order  and 
judgment  was  made,  duly  authenticated,  may  be  sent 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Dated  October  26, 1914. 

J.  W.  RUSSELL, 

Attorney  for  Trustee  in  Bankruptcy. 
The  foregoing  petition  for  appeal  is  granted,  and 
the  appeal  allowed. 

Dated  October  26,  1914. 

JEREMIAH  NETERER, 
United  States  District  Judge  for  Said  District  and 
Division.     [121] 
I  hereby  accept  due  and  timely  service  of  the  fore- 
going petition  for  appeal  this  26th  day  of  October, 

1914. 

JAMES  B.  MURPHY, 

Attorney    for    Petitioner,  The   Washington    Trust 

Company. 
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[Endorsed] :  Petition  for  Appeal  and  Order  Al- 
lowing Appeal.  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington.  Oct.  26, 
1914.  Prank  L.  Crosby,  Clerk.  By  B.  E.  S.  Deputy. 
[122] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  4717. 

In  the  Matter  of  WASHINOTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

Assignment  of  Errors  [of  Trustee.] 

The  trustee  of  the  above-named  bankrupt,  by 
J.  W.  Russell,  his  attorney,  makes  and  files  the  fol- 
lowing assignment  of  errors,  in  connection  with  his 
petition  for  appeal  herein,  dated  October  26,  1914, 
and  alleges  that  so  much  of  the  final  order  and  judg- 
ment herein,  entered  on  the  16th  day  of  October, 
1914,  as  modifies  the  report  and  order  made  by  the 
referee  herein  on  the  20th  day  of  July,  1914,  by  hold- 
ing and  deciding  that  $10,000  of  the  bonds  issued  by 
said  bankrupt,  viz. :  $1,000  of  those  held  by  C.  P. 
Chapin ;  the  $2,000  held  by  Meta  McElroy ;  and  the 
$7,000  alleged  to  be  held  by  J.  H.  Osborne,  are  valid, 
is  erroneous  in  the  following  particulars,  to  wit : 

I. 

The  Court  erred  in  holding  and  adjudging  that 
any  of  the  bonds  issued  by  said  bankrupt  are  valid. 


Washington  Trust  Company  et  al.  139 

II. 

The  Court  erred  in  holding  and  adjudging  that 
$1,000  of  the  bonds  issued  by  said  bankrupt,  and  held 
by  C.  F.  Chapin,  are  valid. 

III. 
The   Court  erred  in  holding  and   adjudging  that 
the  $2,000  of  the  bonds  issued  by  said  bankrupt,  and 
held  by  Meta  McElroy,  are  valid. 

IV. 
The   Court  erred  in  holding  and   adjudging  that 
$7,000  of  the  bonds  issued  by  said  bankrupt,  and  al- 
leged to  be  held  by  J.  H.  Osborne,  are  valid.     [123] 
Dated  October  26, 1914. 

J.  W.  EUSSELL, 
Attorney  for  Trustee  in  Bankruptcy. 

I  hereby  accept  due  and  timely  service  of  the  fore- 
going Assignment  of  Errors. 
Dated  October  26,  1914. 

JAMES  B.  MURPHY, 
Attorney    for    Petitioner,  The   Washington    Trust 
Company. 

[Endorsed] :  Assignment  of  Errors.  Piled  in  the 
United  States  District  Court,  Western  District  of 
Washington.  Oct.  26,  1914.  Frank  L.  Crosby, 
Clerk.     By  B.  E.  S.,  Deputy.     [124] 
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[Petition    for    and    Order    Allowing    Appeal    of 
Washington  Trust  Co.] 

In  the  District  Court  of  the  United  States  in  and  for 
the  Western  District  of  Washington^  Northern 
Division, 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

PETITION  AND  ORDER  FOR  APPEAL. 
COMES  NOW  the  Washington  Trust  Company,  a 
corporation,  feeling  itself  aggrieved  by  the  two  final 
orders  and  judgments  made  and  entered  in  the  above- 
entitled  court  and  cause,  on  the  16th  day  of  October, 
1914,  wherein  and  whereby  the  said  court,  in  one  of 
said  orders,  among  other  things,  confirmed  the  order 
of  the  Referee  entered  July  28,  1914,  directing  that 
the  property  of  the  Washington  Steel  &  Bolt  Com- 
pany, the  above-named  bankrupt,  be  sold  by  the  Trus- 
tee in  Bankruptcy,  and  wherein  and  whereby  the  said 
court,  in  the  other  order  confirmed  in  part  the  report, 
findings  and  judgment  of  the  referee  entered  July 
20,  1914,  and  adjudged  certain  bonds  issued  by  the 
Washington  Steel  &  Bolt  Company  valid,  to  the  ex- 
clusion of  other  bonds,  and  in  effect  held  other  bonds 
issued  by  the  Washington  Steel  &  Bolt  Company  void, 
and  sustained  and  confirmed  in  part  the  findings, 
conclusions  and  order  of  the  referee  holding  bonds 
of  the  said  bankrupt  void,  which  order  was  entered 
on  July  20,  1914,  by  the  referee,  and  refused  to  hold 
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certain  bonds  issued  by  the  Washington  Steel  &  Bolt 
Company  valid,  and  refused  to  adopt  the  provisions 
proposed  by  the  Washington  Trust  Company  as  ap- 
propriate parts  of  its  final  order  and  judgment,  and 
refusing  to  permit  the  bondholders  to,  in  any  wise 
or  to  any  extent,  use  their  bonds  in  answering  their 
bids  at  any  sale  had  of  said  property,  does  hereby 
appeal  from  each  of  said  orders  and  judgments,  and 
from  the  whole  and  every  part  of  each  of  said  judg- 
ments and  orders,  excepting  only  that  part  holding 
certain  bonds  valid,  and  from  the  [125]  various 
and  several  orders  entered  in  said  cause  prior  to  said 
final  orders  and  judgments  materially  affecting  the 
rights  of  the  Washington  Trust  Company,  to  the  Cir- 
cuit Court  of  Appeals  of  the  United  States  for  the 
Ninth  Circuit,  for  the  reasons  and  upon  the  grounds 
set  forth  in  the  assignment  of  errors  which  is  filed 
herein,  and  prays  that  this  petition  for  said  appeal 
may  be  allowed,  and  that  a  transcript  of  the  record, 
proceedings  and  papers,  upon  which  the  said  final 
order  and  decree  was  made,  duly  authenticated,  be 
sent  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Your  petitioner  further 
prays  that  an  order  be  made  fixing  the  amount  of  se- 
curity to  be  given  and  furnished  for  said  appeal. 

JAMES  B.  MURPHY, 
Solicitor  for  Washington  Trust  Company. 

[Order   Fixing   Amount   of   Bond   on   Appeal   of 
Washington  Ttust  Co.] 

The  foregoing  petition  for  appeal  is  granted  and  an 
appeal  is  allowed,  and  the  amount  of  the  bond  upon 
said  appeal  is  hereby  fixed  at  the  sum  of  $1,000,  which 
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bond  when  executed,  conditioned  as  provided  by  law 
and  the  rules  of  the  Circuit  Court  of  Appeals,  shall 
be  a  cost  bond. 

JEREMIAH  NETERER, 

Judge. 
Due  service  of  the  within  Petition  and  Order  ac- 
knowledged and  a  true  copy  received  this  24th  day 
of  Oct.,  1914. 

J.  W.  RUSSELL, 
Attorney  for  Trustee  in  Bankruptcy. 

[Endorsed] :  Petition  and  Order  for  Appeal. 
Filed  in  the  United  States  District  Court,  Western 
District  of  Washington.  Oct.  26,  1914.  Frank  L. 
Crosby,  Clerk.     By  B.  E.  S.,  Deputy.     [126] 


In  the  District  Court  of  the  United  States  in  and  for 

the  Western  District  of  Washington,  Northern 

Division. 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 
Assignment  of  Errors  [of  Washington  Trust  Co.]. 

COMES  NOW  the  Washington  Trust  Company,  a 
corporation,  by  its  attorney,  the  undersigned,  and  in 
connection  with  its  petition  on  appeal  herein  from  the 
final  orders,  and  decrees  entered  in  the  above-entitled 
action  on  October  16,  1914,  and  from  all  other  orders 
in  said  proceeding  affecting  the  substantial  rights  of 
the  said  Washington  Trust  Company,  and  as  assign- 
ments of    error   upon   which  it   will  rely  upon  the 
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prosecution  of  its  appeal,  says  that  in  said  record  and 
proceeding  there  is  manifest  error  in  this,  to  wit : 

I. 

The  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Division, 
erred  in  holding  that  the  bonds  amounting  to  $22,- 
900.00'  held  by  the  Bank  of  Montreal  and  taken  by  it 
as  security  for  the  payment  of  the  loan  made  to  the 
Washington  Steel  &  Bolt  Company,  at  the  time  of  the 
making  of  said  loan,  void,  and  in  refusing  to  hold 
each  of  said  bonds  valid  and  secured  by  the  trust 
deed  given  for  that  purpose.  The  said  Court  further 
erred  in  refusing  to  adopt  Paragraph  IV  of  the  pro- 
visions for  decree  proposed  by  the  Washington  Trust 
Company. 

II. 

The  said  Court  erred  in  holding  that  the  bonds  of 
the  Washington  Steel  &  Bolt  Company  afterwards' 
taken  by  the  Bank  of  Montreal,  amounting  to  the 
par  value  of  $25,000.00,  were  void,  and  in  refusing 
to  hold  the  same  valid  and  in  refusing  to  adopt 
[127]  as  part  of  its  decree  or  order  Paragraph  VI 
of  the  proposed  provisions  of  the  Washington  Trust 
Company. 

III. 

The  said  Court  erred  in  holding  $1,500.00  par  value 
of  the  bonds  of  the  Washington  Steel  &  Bolt  Com- 
pany held  by  C.  F.  Chapin,  void  and  of  no  effect,  and 
in  failing  and  refusing  to  hold  the  said  bonds  valid 
and  in  failing  and  refusing  to  adopt  Paragraph  X 

of  the  provisions  for  decree  proposed  by  the  Wash- 
ington Trust  Company. 
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IV. 

The  said  Court  erred  in  holding  in  effect  that  the 
bonds  of  the  Washington  Steel  &  Bolt  Company  held 
by  Thomas  F.  Burley  were  null  and  void,  and  in  fail- 
ing and  refusing  to  hold  the  said  bonds  amounting  to 
the  par  value  of  $2,600.00  valid,  and  in  failing  and 
refusing  to  adopt  and  incorporate  in  its  decree  Para- 
graph XII  proposed  by  the  Washington  Trust  Com- 
pany as  an  appropriate  part  of  the  order  of  said 
Court. 

V. 

The  said  Court  erred  in  ordering  and  directing 
a  sale  of  the  property  of  the  Washington  Steel  & 
Bolt  Company,  and  in  refusing  the  bond  holders  of 
the  said  company  the  right  or  privilege  to  use  in 
bidding  for  said  property  their  bonds  in  proportion 
to  the  net  amount  of  the  proceeds  of  said  sale  which 
would  ultimately  be  turned  back  to  any  bond  holder 
as  a  bidder  at  said  sale,  and  in  failing  and  refusing 
to  adopt  Paragraph  XXI  of  the  provisions  for  de- 
cree proposed  by  the  Washington  Trust  Company. 

VI. 

The  said  Court  erred  in  refusing  to  grant  the 
Washington  Trust  Company  leave  to  foreclose  its 
mortgage  according  to  the  prayer  of  its  petition,  and 
in  refusing  to  require  the  trustee  in  bankruptcy,  after 
the  mortgage  was  held  valid,  to  elect  whether  he 
would  administer  upon  the  equity  of  redemption  of 
the  property  covered  by  said  mortgage  for  the  benefit 
of  general  creditors,  or  [128]  surrender  the  prop- 
erty for  mortgage  foreclosure. 
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VII. 

The  said  Court  erred  in  the  order  entered  October 
16,  1914,  in  directing  that  there  should  be  deducted 
from  the  proceeds  of  the  sale  such  proportion  of  the 
expenses  and  costs  as  should  be  paid  by  the  interests 
represented  by  the  Washington  Trust  Company. 

VIII. 

The  said  Court  erred  in  refusing  to  sustain  the  ex- 
ceptions of  the  Washington  Trust  Company  to  the 
order  entered  by  the  Referee  on  the  28th  day  of  July, 
1914,  and  erred  in  confirming  said  order. 

IX. 

The  said  Court  erred  in  holding  in  its  final  order 
certain  of  the  bonds  invalid  and  void,  which  it  pro- 
nounced valid  in  its  memorandum  opinion. 

X. 

The  said  Court  erred  in  refusing  to  specifically  or 
at  all,  sustain  Exception  No.  1  of  the  Washington 
Trust  Company  to  the  Referee's  Report  and  Find- 
ings. 

XI. 

The  said  Court  erred  in  refusing  to  specifically, 
or  at  all,  sustain  Exception  No.  2  of  the  Washington 
Trust  Company  to  the  Referee's  Report  and  Find- 
ings. 

XII. 

The  said  Court  erred  in  refusing  to  specifically,  or 
at  all,  sustain  Exception  No.  3  of  the  Washington 
Trust  Company  to  the  Referee's  Report  and  Find- 
ings. 

XIII. 

The  said  Court  erred  in  refusing  to  specifically,  or 
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at  all,  sustain  Exception  No.  4  of  the  Washington 
Trust  Company  to  the  Referee's  Report  and  Find- 
ings. 

XIV. 

The  said  Oourt  erred  in  refusing  to  specifically,  or 
at  all,  sustain  Exception  No.  5  of  the  Washington 
Trust  Company  to  the  Referee's  Report  and  Find- 
ings.    [129] 

XV. 

The  said  Court  erred  in  refusing  to  specifically,  or 
at  all,  sustain  Exception  No.  6  of  the  Washington 
Trust  Company  to  the  Referee's  Report  and  Find- 
ings. 

XVI. 

The  said  Court  erred  in  refusing  to  specifically,  or 
at  all,  sustain  Exception  No.  7  of  the  Washington 
Trust  Company  to  the  Referee's  Report  and  Find- 
ings. 

XVII. 

The  said  Court  erred  in  refusing  to  specifically,  or 
at  all,  sustain  Exception  No.  8  of  the  Washington 
Trust  Company  to  the  Referee's  Report  and  Find- 
ings. 

XVIII. 

The  said  Court  erred  in  refusing  to  specifically,  or 
at  all,  sustain  Exception  No.  9  of  the  Washington 
Trust  Company  to  the  Referee's  Report  and  Find- 
ings. 

XIX. 

The  said  Court  erred  in  refusing  to  specifically, 
or  at  all,  sustain  Exception  No.  10  of  the  Washing- 
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ton    Trust  Company  to  the   Referee's  Report   and 
Findings. 

XX. 

The  said  Court  erred  in  refusing  to  specifically, 
or  at  all,  sustain  Exception  No.  11  of  the  Washing- 
ton Trust  Company  to  the  Referee's  Report  and 
Findings. 

XXI. 

The  said  Court  erred  in  refusing  to  specifically, 
or  at  all,  sustain  Exception  No.  12  of  the  Washing- 
ton Trust  Company  to  the  Referee's  Report  of 
Findings. 

XXII. 

The  said  Court  erred  in  refusing  to  specifically, 
or  at  all,  sustain  Exception  No.  13  of  the  Washing- 
ton Trust  Company  to  the  Referee's  Report  and 
Findings.     [130] 

XXIII. 

The  said  Court  erred  in  refusing  to  specifically,  or 
at  all,  sustain  exception  No.  14  of  the  Washington 
Trust  Company  to  the  Referee's  report  and  Find- 
ings. 

XXIV. 

The  said  Court  erred  in  refusing  to  specifically,  or 
at  all,  sustain  exception  No.  15  of  the  Washington 
Trust  Company  to  the  Referee's  report  and  Find- 
ings. 

XXV. 

The  said  Court  erred  in  refusing  to  specifically,  or 
at  all,  sustain  exception  No.  16  of  the  Washington 
Trust  Company  to  the  Referee's  report  and  Find- 
ings. 
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XXVI. 

The  said  Court  erred  in  refusing  to  specifically,  or 
at  all,  sustain  exception  No.  17  of  the  Washington 
Trust  Company  to  the  Referee's  report  and  Find- 
ings. 

XXVII. 

The  said  Court  erred  in  refusing  to  specifically,  or 
at  all,  sustain  exception  No.  18  of  the  Washington 
Trust  Company  to  the  Referee's  report  and  Find- 
ings. 

XXVIII. 

The  said  Court  erred  in  refusing  to  specifically,  or 
at  all,  sustain  exception  No.  19  of  the  Washington 
Trust  Company  to  the  Referee's  report  and  Find- 
ings. 

XXIX. 

The  said  Court  erred  in  refusing  to  specifically,  or 
at  all,  sustain  exception  No.  20  of  the  Washington 
Trust  Company  to  the  Referee's  report  and  Find- 
ings. 

XXX. 

The  said  Court  erred  in  refusing  to  specifically,  or 
at  all,  sustain  exception  No.  21  of  the  Washington 
Trust  Company  to  the  Referee's  report  and  Find- 
ings.    [131] 

XXXI. 

The  said  Court  erred  in  refusing  to  specifically,  or 
at  all,  sustain  exception  No.  22  of  the  Washington 
Trust  Company  to  the  Referee's  report  and  Find- 
ings. 

XXXII. 

The  said  Court  erred  in  failing  and  refusing  to 
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specifically  or  at  all  sustain  the  first  ground  of  error 
assigned  by  the  Washington  Trust  Company  in  its 
Petition  for  Review,  upon  which  the  District  Court 
passed  in  rendering  its  said  decision. 

XXXIII. 

The  said  Court  erred  in  failing  and  refusing  to 
specifically  or  at  all  sustain  the  second  ground  of 
error  assigned  by  the  Washington  Trust  Company  in 
its  Petition  for  Review,  upon  which  the  District 
Court  passed  in  rendering  its  said  decision. 

XXXIV. 

The  Court  erred  in  failing  and  refusing  to 
specifically  or  at  all  sustain  the  third  ground  of  error 
assigned  by  the  Washington  Trust  Company  in  its 
Petition  for  Review,  upon  which  the  District  Court 
passed  in  rendering  its  said  decision. 

XXXV. 

The  Court  erred  in  failing  and  refusing  to 
specifically  or  at  all  sustain  the  fourth  ground  of 
error  assigned  by  the  Washington  Trust  Company  in 
its  Petition  for  Review,  upon  which  the  District 
Court  passed  in  rendering  its  said  decision. 

XXXVI. 

The  said  Court  erred  in  failing  and  refusing  to 
specifically  or  at  all  sustain  the  fifth  ground  of  error 
assigned  by  the  Washington  Trust  Company  in  its 
Petition  for  Review,  upon  which  the  District  Court 
passed  in  rendering  its  said  decision. 

XXXVII. 

The  said  Court  erred  in  failing  and  refusing  to 
specifically  or  at  all  sustain  the  sixth  ground  of  error 
assigned  by  the  Washington  Trust  Company  in  its 
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Petition  for  Review,  upon      [132]      which  the  Dis- 
trict Court  passed  in  rendering  its  said  decision. 

XXXVIII. 

The  said  Court  erred  in  failing  and  refusing  to 
specifically  or  at  all  sustain  the  seventh  ground  of 
error  assigned  by  the  Washington  Trust  Company  in 
its  Petition  for  Review,  upon  which  the  District 
Court  passed  in  rendering  its  said  decision. 

XXXIX. 

The  said  Court  erred  in  failing  and  refusing  to 
specifically  or  at  all  sustain  the  eighth  ground  of 
error  assigned  by  the  Washington  Trust  Company  in 
its  Petition  for  Review,  upon  which  the  District 
Court  passed  in  rendering  its  said  decision. 

XL. 

The  said  Court  erred  in  failing  and  refusing  to 
specifically  or  at  all  sustain  the  ninth  ground  of  error 
assigned  by  the  Washington  Trust  Company  in  its 
Petition  for  Review,  upon  which  the  District  Court 
passed  in  rendering  its  said  decision. 

XLI. 

The  said  Court  erred  in  failing  and  refusing  to 
specifically  or  at  all  sustain  the  tenth  ground  of  error 
assigned  by  the  Washington  Trust  Company  in  its 
Petition  for  Review,  upon  which  the  District  Court 
passed  in  rendering  its  said  decision. 

XLII. 

The  said  Court  erred  in  failing  and  refusing  to 
specifically  or  at  all  sustain  the  eleventh  ground  of 
error  assigned  by  the  Washington  Trust  Company  in 
its  Petition  for  Review,  upon  which  the  District 
Court  passed  in  rendering  its  said  decision. 
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XLIII. 

The  said  Court  erred  in  failing  and  refusing  to 
specifically  or  at  all  sustain  the  twelfth  ground  of 
error  assigned  by  the  Washington  Trust  Company  in 
its  Petition  for  Review,  upon  which  the  District 
Court  passed  in  rendering  its  said  decision.     [133] 

XLIV. 

The  said  Court  erred  in  failing  and  refusing  to 
specifically  or  at  all  sustain  the  thirteenth  ground  of 
error  assigned  by  the  Washington  Trust  Company  in 
its  Petition  for  Review,  upon  which  the  District 
Court  passed  in  rendering  its  said  decision. 

XLV. 

The  said  Court  erred  in  failing  and  refusing  to 
specifically  or  at  all  sustain  the  fourteenth  ground  of 
error  assigned  by  the  Washington  Trust  Company  in 
its  Petition  for  Review,  upon  which  the  District 
Court  passed  in  rendering  its  said  decision. 

XLVI. 

The  said  Court  erred  in  failing  and  refusing  to 
specifically  or  at  all  sustain  the  fifteenth  ground  of 
error  assigned  by  the  Washington  Trust  Company  in 
its  Petition  for  Review,  upon  which  the  District 
Court  passed  in  rendering  its  said  decision. 

XLVII. 

The  said  Court  erred  in  failing  and  refusing  to 
specifically  or  at  all  sustain  the  sixteenth  ground  of 
error  assigned  by  the  Washington  Trust  Company  in 
its  Petition  for  Review,  upon  which  the  District 
Court  passed  in  rendering  its  said  decision. 

XLVIII. 

The  said  Court  erred  in  failing  and  refusing  to 
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specifically  or  at  all  sustain  the  seventeenth  ground  of 
error  assigned  by  the  Washington  Trust  Company  in 
its  Petition  for  Review,  upon  which  the  District 
Court  passed  in  rendering  its  said  decision. 

XLIX. 

The  said  Court  erred  in  failing  and  refusing  to 
specifically  or  at  all  sustain  the  eighteenth  ground  of 
error  assigned  by  the  Washington  Trust  Company  in 
its  Petition  for  Review,  upon  which  the  District 
Court  passed  in  rendering  its  said  decision.     [134] 

L. 

The  said  Court  erred  in  failing  and  refusing  to 
specifically  or  at  all  sustain  the  nineteenth  ground  of 
error  assigned  by  the  Washington  Trust  Company  in 
its  Petition  for  Review,  upon  which  the  District 
Court  passed  in  rendering  its  said  decision. 

LI. 

The  said  Court  erred  in  failing  and  refusing  to 
specifically  or  at  all  sustain  the  twentieth  ground  of 
error  assigned  by  the  Washington  Trust  Company  in 
its  Petition  for  Review,  upon  which  the  District 
Court  passed  in  rendering  its  said  decision. 

LII. 

The  said  Court  erred  in  failing  and  refusing  to 
specifically  or  at  all  sustain  the  twenty-first  ground  of 
error  assigned  by  the  Washington  Trust  Company  in 
its  Petition  for  Review,  upon  which  the  District 
Court  passed  in  rendering  its  said  decision. 

LIII. 

The  said  Court  erred  in  failing  and  refusing  to 
specifically  or  at  all  sustain  the  twenty-second  ground 
of  error  assigned  by  the  Washington  Trust  Company 
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in  its  Petition  for  Review,  upon  which  the  District 
Court  passed  in  rendering  its  said  decision. 

LIV. 

The  said  Court  erred  in  failing  and  refusing  to 
specifically  or  at  all  sustain  the  twenty-third  ground 
of  error  assigned  by  the  Washington  Trust  Com- 
pany in  its  Petition  for  Review,  upon  which  the  Dis- 
trict Court  passed  in  rendering  its  said  decision. 

LV. 

The  said  Court  erred  in  failing  and  refusing  to 
specifically  or  at  all  sustain  the  twenty-fourth  ground 
of  error  assigned  by  the  Washington  Trust  Company 
in  its  Petition  for  Review,  upon  which  the  District 
Court  passed  in  rendering  its  said  decision. 

LVI. 

The  said  Court  erred  in  failing  and  refusing  to 
specifically  [135]  or  at  all  sustain  the  twenty-fifth 
ground  of  error  assigned  by  the  Washington  Trust 
Company  in  its  Petition  for  Review,  upon  which  the 
District  Court  passed  in  rendering  its  said  decision. 

LVII. 

The  said  Court  erred  in  failing  and  refusing  to 
specifically  or  at  all  sustain  the  twenty-sixth  ground 
of  error  assigned  by  the  Washington  Trust  Company 
in  its  Petition  for  Review,  upon  which  the  District 
Court  passed  in  rendering  its  said  decision. 

LVIII. 

The  said  Court  erred  in  failing  and  refusing  to 
specifically  or  at  all  sustain  the  twenty-seventh 
ground  of  error  assigned  by  the  Washington  Trust 
Company  in  its  Petition  for  Review,  upon  which  the 
District  Court  passed  in  rendering  its  said  decision. 
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LIX. 

The  said  Court  erred  in  failing  and  refusing  to 
specifically  or  at  all  sustain  the  twenty-eighth  ground 
of  error  assigned  by  the  Washington  Trust  Company 
in  its  Petition  for  Review,  upon  which  the  District 
Court  passed  in  rendering  its  said  decision. 

LX. 

The  said  Court  erred  in  failing  and  refusing  to 
specifically  or  at  all  sustain  the  twenty-ninth  ground 
of  error  assigned  by  the  Washington  Trust  Company 
in  its  Petition  for  Review,  upon  which  the  District 
Court  passed  in  rendering  its  said  decision. 

LXI. 

The  said  Court  erred  in  failing  and  refusing  to 
specifically  or  at  all  sustain  the  thirtieth  ground  of 
error  assigned  by  the  Washington  Trust  Company  in 
its  Petition  for  Review,  upon  which  the  District 
Court  passed  in  rendering  its  said  decision. 

LXII. 

The  said  Court  erred  in  failing  and  refusing  to 
specifically  or  at  all  sustain  the  thirty-first  ground  of 
error  assigned  by  the  Washington  Trust  Company  in 
its  Petition  for  Review,  upon  which  the  District 
Court  passed  in  rendering  its  said  decision.     [136] 

LXIII. 

The  said  Court  erred  in  failing  and  refusing  to 
specifically  or  at  all  sustain  the  thirty-second  ground 
of  error  assigned  by  the  Washington  Trust  Company 
in  its  Petition  for  Review,  upon  which  the  District 
Court  passed  in  rendering  its  said  decision. 

LXIV. 

The  said  Court  erred  in  refusing  to  incorporate  in 
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its  said  order  and  decree  upon  review  Paragraph  I  of 
the  provisions  requested  by  the  Washington  Trust 
Company  to  be  incorporated  in  the  order  or  decree  of 
the  court. 

LXV. 
The  said  Court  erred  in  refusing  to  incorporate  in 
its  said  order  and  decree  upon  review  Paragraph  II  of 
the  provisions  requested  by  the  Washington  Trust 
Company  to  be  incorporated  in  the  order  or  decree 
of  the  court. 

LXVI. 
The  said  Court  erred  in  refusing  to  adopt  Para- 
graph III  of  said  provisions. 

LXVII. 
The  said  Court  erred  in  refusing  to  adopt  Para- 
graph V  of  said  provisions. 

LXVIII. 
The  said  court  erred  in  refusing  to  adopt  Para- 
graph VII  of  said  provisions. 

LXIX. 
The  said  court  erred  in  refusing  to  adopt  Para- 
graph VIII  of  said  provisions. 

LXX. 
The  said  court  erred  in  refusing  to  adopt  Para- 
graph XIII  of  said  provisions. 

LXXI. 
The  said  court  erred  in  refusing  to  adopt  Para- 
graph XIV  of  said  provisions.     [137] 

LXXII. 
The  said  court  erred  in  refusing  to  adopt  Para- 
graph XVI  of  said  provisions. 
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LXXIII. 

The  said  court  erred  in  refusing  to  adopt  Para- 
graph XVIII  of  said  provisions. 

LXXIV. 

The  said  court  erred  in  refusing  to  adopt  Para- 
graph XIX  of  said  provisions. 

LXXV. 

The  said  court  erred  in  directing  a  sale  of  the  said 
lands  and  premises  before  the  validity  of  the  said 
bonds  was  finally  passed  upon  and  determined,  and 
in  failing  to  suspend  the  sale  until  the  prosecution  of 
an  appeal  might  be  had  from  its  judgment. 

LXXVI. 

The  said  court  erred  in  confirming  the  order  en- 
tered July  28, 1914,  permitting  and  directing  the  sale 
of  the  property  of  said  bankrupt. 

LXXVII. 

The  said  court  erred  in  confirming  in  part  the  Re- 
port, Findings,  Conclusions  and  Judgment  of  the 
Referee  entered  July  20,  1914. 

WHEREFORE,  The  Washington  Trust  Company 
prays  that  the  decrees  and  orders  of  the  United  States 
District  Court  for  the  Western  District  of  Washing- 
ton, Northern  Division,  appealed  from  herein,  be  re- 
versed and  said  cause  be  remanded  with  instructions 
to  the  District  Court  to  sustain  the  exceptions  of 
appellant  to  the  Report,  Findings,  Conclusions  and 
Judgment  of  the  Referee  entered  July  20,  1914,  and 
sustain  its  exceptions  to  the  order  directing  the  sale 
of  said  properrty,  entered  by  said  referee  on  [138] 
July  28,  1914,  and  that  each  and  every  bond  issue  by 
the  said  Washington  Steel  &  Bolt  Company  and 


Washington  Trust  Company  et  ah  157 

proved  in  this  action,  as  shown  by  the  record,  be  ad- 
judged and  decreed  valid,  existing  obligations  of  the 
Washington  Steel  &  Bolt  Company,  and  secured  by 
the  mortgage  or  trust  deed  referred  to  and  described 
in  the  record  herein,  and  that  the  trustee  be  required 
to  elect  whether  he  will  administer  upon  the  equity 
of  redemption  of  the  said  order,  or  surrender  the 
same  for  foreclosure,  and  if  a  sale  of  said  property 
is  directed  or  ordered  to  be  made  by  the  Trustee  in 
Bankruptcy,  and  bond  holder  holding  valid  bonds  to 
be  adjudged  and  decreed  the  right  to  use  the  bonds  in 
bidding  at  said  sale,  and  that  the  Washington  Trust 
Company,  the  appellant  herein  be  permitted  to  use 
the  said  bonds  with  the  consent  of  the  holders  thereof, 
in  answering  any  bid  which  it  might  make  for  the  use 
and  benefit  of  said  bond  holders,  and  that  the  said 
proceedings  and  said  orders  and  decrees  be  corrected 
and  made  to  conform  to  the  facts  as  produced/ at  the 
trial  and  the  law  as  may  be  announced  by  this  Court, 
and  that  it  have  any  other  and  further  relief  that  this 
Court  may  deem  meet  and  equitable  and  consistent 
with  the  record  herein. 

JAMES  B.  MURPHY, 
Attorney  for  Washington  Trust  Company. 
Due  service  of  the  within  Assignment  of  Error  ac- 
knowledged and  a  true  copy  received  this  26th  day  of 
October,  1914. 

J.  W.  RUSSELL, 
Attorney  for  Trustee  in  Bankruptcy. 

[Endorsed]  :  Assignment  of  Error.  Filed  in  the 
United  States  District  Court,  Western  District  of 
Washington.  Oct.  26,  1914.  Frank  L.  Crosby, 
Clerk.     By  B.  E.  S.,  Deputy.    i[139] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion, 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 

COMPANY,  a  Corporation, 

Bankrupt. 

Bond  [on  Appeal  of  Washington  Trust  Co.]. 
KNOW  ALL  MEN  BY  THESE  PRESENTS, 

that  the  Washington  Trust  Company,  a  corporation, 
as  principal,  and  AMERICAN  SURETY  COM- 
PANY OP  NEW  YORK,  a  corporation  as  surety, 
acknowledge  themselves  to  be  jointly  and  severally 
held  and  firmly  bound  unto  the  above-entitled  Wash- 
ington Steel  &  Bolt  Company  and  Edward  H.  Cha- 
velle, its  Trustee  in  Bankruptcy,  in  the  full,  just  sum 

of  $ ,  lawful  money  of  the  United  States, 

for  the  payment  of  which,  well  and  truly  to  be  made 
the  said  principal  and  the  said  surety  bind  them- 
selves, their  successors  and  assigns  jointly  and  sever- 
ally, firmly  by  these  presents. 

DATED  this  24th  day  of  October,  1914. 

The  condition  of  the  foregoing  obligation  is  such 
that  whereas  the  above-entitled  court,  in  the  above- 
entitled  cause,  entered  and  rendered  on  the  16th  day 
of  October,  1914,  a  final  judgment  and  order  in  favor 
of  the  contention  of  the  said  trustee  and  against  the 
contention  of  the  Washington  Trust  Company,  the 
principal  herein,  holding  certain  bonds  of  the  Wash- 
ington Steel  &  Bolt  Company  void,  and  refusing  to 
hold  certain  bonds  issued  by  the  Washington  Steel 
&  Bolt  Company  valid,  and  confirming  in  part  the 
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Findings,  Conclusions  and  Judgment  of  the  referee 
entered  July  20,  1914,  and  also  on  said  date  entered 
an  order  confirming  an  order  of  the  referee  entered 
July  28,  1914,  permitting  and  directing  a  sale  of  the 
lands  and  premises  of  said  Washington  Steel  & 
Bolt  Company  free  of  encumbrances,  and  whereas 
the  above-named  principal,  feeling  itself  [140] 
aggrieved  by  the  said  judgments  and  various  orders 
entered  in  said  cause  prior  to  said  judgments,  has 
taken  appeal  from  said  final  orders  and  decrees  and 
said  orders  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  and  whereas  the  Court 
has  allowed  said  appeal  and  fixed  a  bond  in  the  sum 
of  $1000.00. 

NOW,  THEREFORE,  to  protect  the  said  appeal 
and  in  compliance  with  the  order  allowing  the  same, 
this  obligation  is  given  and  if  the  said  principal  and 
appellant  shall  prosecute  its  said  appeal  to  effect,  and 
answer  all  damages  and  costs,  if  it  shall  fail  to  make 
good  its  appeal,  then  the  above  obligation  shall  be 
void,  otherwise  to  remain  in  full  force  and  virtue. 
WASHINGTON  TRUST  COMPANY, 
[Seal]  By  JAMES  B.  MURPHY, 

Its  Attorney. 
AMERICAN    SURETY    COMPANY    OF 
NEW  YORK, 

By  ED WARDi  LYONS, 
Its  Resident  Vice  President. 
ATTEST: 

A.  E.  KRULL, 

Its  Resident  Assistant  Secretary. 
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The  foregoing  bond  is  hereby  approved  as  to  the 
amount  and  sufficiency  of  the  sureties. 

JEREMIAH  NETERER, 

Judge. 
Due  service  of  the  within  Bond  acknowledged  and 
a  true  copy  received  this  26th  day  of  Oct.  1914. 

J.  W.  RUSiSELL, 
Attorney  for  Trustee  in  Bankrupt, 

[Endorsed]:  Bond.  Filed  in  the  United  States 
District  Court,  Western  District  of  Washington. 
Oct.  26, 1914.  Frank  L.  Crosby,  Clerk.  By  B.  E.  S., 
Deputy.     [141] 


[Petition  of  Washington  Trust  Co.  for  Revision, 

etc  J 

In  the  District  Court  of  the  United  States  in  and  for 
the  Western  District  of  Washington,  Northern 
Division. 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

PETITION  FOR  SUPERVISION  &  REVISION. 
To  the  Honorable  Judges  of  the  Circuit  Court  of  Ap- 
peals of  the  Ninth  District: 
Your  petitioner,  the  Washington  Trust  Company, 
feeling  itself  aggrieved  by  the  orders,  judgments  and 
proceedings  hereinafter  referred  to  and  described, 
hereby  petitions  the  Court  to  superintend  and  revise 
the  said  orders  and  judgments,  and  in  that  connec- 
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tion   and  to   that  end   your  petitioner   respectfully 
shows  as  follows : 

I. 

That  it  resides  at  Spokane  in  Spokane  County, 
State  of  Washington  and  in  the  above-entitled  dis- 
trict, and  is  a  creditor  of  the  Washington  Steel  & 
Bolt  Company,  a  corporation,  the  above-entitled 
bankrupt,  who  was  adjudged  a  bankrupt  by  the  Dis- 
trict Court  of  the  United  States  for  the  Western  Dis- 
trict of  Washington,  Northern  Division  on  the  18 
day  of  September,  1911. 

II. 

That  after  such  adjudication  the  following  pro- 
ceedings were  had  in  the  case  of  the  said  bankrupt, 
which  have  resulted  prejudicial,  as  your  petitioner 
verily  believes,  to  the  legal  rights  and  remedies  of 
your  petitioner ; 

a.  That  heretofore,  to  wit:  during  the  month  of 
May,  1912,  Edward  H.  Chavelle,  as  trustee  of  the  es- 
tate of  the  above-entitled  bankrupt,  filed  a  petition 
before  the  Honorable  John  P.  Hoyt,  the  Referee,  to 
which  the  above-entitled  matter  had  been  duly  and 
[142]  regularly  referred  by  the  said  District  Court, 
w^herein  the  said  trustee  sought  to  have  all  the  prop- 
erty of  the  said  bankrupt  sold  for  cash,  free  and  clear 
of  encumbrances. 

b.  That  a  notice  and  citation  was  issued  to  your 
petitioner  to  appear,  and  show  cause  why  the  said 
property  should  not  be  sold. 

c.  That  in  answer  to  said  notice  your  petitioner, 
on  the  third  day  of  June,  1912,  filed  an  Answer 
thereto,  which  Answer  contained  also  a  cross-peti- 
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tion  setting  forth  the  facts  that  on  September  1, 
1908,  the  said  bankrupt,  the  Washington  Steel  &  Bolt 
Company,  while  it  was  engaged  in  the  transaction  of 
its  own  business  and  four  months  prior  to  the  de- 
cree or  order  adjudging  it  a  bankrupt,  made,  exe- 
cuted and  delivered  to  your  petitioner  a  trust  deed, 
securing  bonds  to  be  issued  in  the  sum  of  Two  Hun- 
dred Thousand  Dollars  ($200,000,000,  which  deed 
covered  all  the  property  of  the  Washington  Steel  & 
Bolt  Company  and  was  recorded  in  Volume  69  of 
Mortgages,  at  page  388,  Record  of  Mortgages  of 
Snohomish  County,  Washington,  that  being  the 
county  in  which  the  property  of  the  said  Washing- 
ton Steel  &  Bolt  Company  was  situated,  and  that  the 
said  mortgage  was  duly  filed  as  a  chattel  mortgage, 
and  that  the  bonds  to  the  amount  of  $53,100.00  had 
been  negotiated  by  the  said  Washington  Steel  &  Bolt 
Company,  and  were  outstanding,  and  that  in  com- 
pliance with  the  provisions  of  said  mortgage  the 
holders  of  said  bonds  requested  your  petitioner  to 
foreclose  the  mortgage  and  take  such  steps  as  might 
be  necessary  to  protect  their  interests  in  the  prem- 
ises, and  prayed  that  the  petition  of  the  said  trus- 
tee in  bankruptcy  be  denied  and  that  it,  your  peti- 
tioner herein,  be  granted  an  order  authorizing  and 
empowering  it  to  foreclose  this  mortgage  upon  the 
real  and  personal  property  belonging  to  said  bank- 
rupt, and  that  the  cross-petition  of  the  Washington 
Trust  Company  was  amended  to  fix  the  date  of  the 
execution  of  the  said  mortgage  as  the  9th  day  of  Sep- 
tember to  correspond  with  the  date  of  the  acknowl- 
edgment appearing  thereon.     [143] 
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d.  This  answer  and  cross-petition  was  afterwards, 
to  wit :  On  August  14, 1912,  supplemented  by  another 
petition,  substantially  in  the  form  of  the  former  peti- 
tion, asking  leave  to  foreclose  said  mortgage,  to  which 
answer  and  cross-petition  and  petition  the  Trustee 
in  Bankruptcy  answered,  denying  certain  .allega- 
tions therein  and  alleging  that  no  bonds  were  regu- 
larly issued  by  the  said  Washington  Steel  &  Bolt 
Company,  as  provided  in  said  trust  deed,  and  that 
all  the  bonds  issued  by  the  Washington  Steel  &  Bolt 
Company  in  connection  with  said  deed  and  trust  were 
fraudulent  and  void,  and  prayed  that  the  prayer  of 
your  petitioner  be  denied  to  which  affirmative  matter 
a  reply  was  filed  by  your  petitioner  denying  the 
affirmative  matter  in  said  answer. 

e.  That  evidence  was  taken  upon  the  issues  so 
joined,  and  on  the  26th  day  of  November,  1912,  the 
referee  rendered  a  memorandum  of  decision  grant- 
ing the  Washington  Trust  Company  leave  to  fore- 
close its  mortgage  upon  paying  into  bankrupt  court 
the  sum  of  Twelve  Hundred  Dollars  ($1200.00)  to 
defray  the  expenses  incident  to  the  care  of  the  prop- 
erty and  certain  charges  for  the  Referee  and  Trustee 
in  Bankruptcy,  and  on  the  19th  day  of  November, 
1912,  entered  a  formal  order  granting  your  petitioner 
leave  to  foreclose  upon  the  payment  of  said  sum. 

f .  That  your  petitioner,  feeling  itself  aggrieved 
by  the  said  decision  and  order,  had  the  correctness 
of  said  order  reviewed  by  the  District  Court,  and 
that  thereafter,  on  the  third  day  of  March,  1913,  the 
said  District  Court  reversed  the  ruling  of  the  said 
referee  and  referred  the  case  back  for  the  further 
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taking  of  testimony  upon  all  questions  relative  to 
the  scope  and  validity  of  the  mortgage  and  the  bonds 
secured  thereby  and  directed  that  when  such  ques- 
tions had  been  determined  the  trustee  must  elect 
whether  he  would  administer  the  equity  of  redemp- 
tion in  the  property  for  the  benefit  of  general  cred- 
itors provided  said  mortgage  and  bonds  are  held 
valid,  or  surrender  the  mortgaged  property  to  the 
mortgagee  for  foreclosure.  From  this  order  there  was 
no  appeal  and  [144]  the  cause  was  sent  back  for 
taking  of  testimony  pursuant  thereto.  After  taking 
the  testimony  on  May  15,  1913,  the  Honorable  John 
P.  Hoyt,  referee,  rendered  a  memorandum  decision 
holding  that  the  said  trust  deed  was  void,  and  on 
June  16, 1913,  following  entered  a  formal  order  deny- 
ing the  petition  of  your  petitioner  to  foreclose  upon 
the  ground  and  for  the  reason  that  the  said  mortgage 
and  bond  were  null  and  void. 

g.    Your   petitioner,  feeling   itself  aggrieved   by 
said  decision,  had  the  correctness  thereof  reviewed 

by  the  judge  of  the  District  Court,  who,  on  the 

day  of  September,  1913,  filed  a  memorandum  decision 
holding  the  trust  deed  valid  but  referred  the  cause 
back  to  the  referee  for  the  taking  of  further  testi- 
mony upon  the  amount  due  and  owing  upon  the  bonds 
and  under  date  of  November  14,  1913,  entered  a 
formal  order  by  said  judge  of  the  District  Court,  re- 
ferring the  case  back  pursuant  to  the  tenor  of  said 
opinion.  Further  testimony  was  taken.  There- 
after, on  the  20th  day  of  July,  1914,  the  referee  made 
his  Findings  of  Fact  and  Conclusions  of  Law,  and  on 
the  same  day  entered  an  order  wherein  and  whereby 
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it  was  ordered  that  the  prayer  of  the  petition  of  your 
petitioner  to  foreclose  said  mortgage  be  denied,  and 
that  the  claim  of  the  Washington  Trust  Company 
be  rejected  and  disallowed  and  expunged  from  the 
list  of  claims  upon  record  in  this  case,  and  the  said 
Eeferee  in  Bankruptcy,  on  July  28,  1914,  entered  an 
order  upon  the  petition  of  the  Trustee  in  Bank- 
ruptcy to  sell  said  property  authorizing  and  direct- 
ing him  to  sell  all  the  property  of  the  said  bankrupt, 
which  property  was  covered  by  said  mortgage,  for 
cash,  free  and  clear  of  claims  of  the  said  mortgage 
and  the  said  bonds.  Each  of  said  orders  was  taken 
to  the  district  judge  upon  a  petition  for  review. 
The  Honorable  Jeremiah  Neterer,  as  district  judge, 
on  the  15th  day  of  September,  1914,  rendered  a 
memorandum  opinion,  in  which  he  held  bonds 
amounting  to  $37,000.00  valid  and  $25,000.00  invalid, 
and  that  the  said  bonds  were  secured  [145]  by  the 
trust  deed  which  was  valid,  but  afterwards  modified 
his  decision  holding  $10,000  of  said  bonds  valid  and 
the  remaining  bonds  void  and  confirmed  the  order 
of  the  referee  directing  that  the  property  be  sold 
for  cash  by  the  said  trustee,  and  denying  the  hold- 
ers of  the  bonds,  which  were  declared  valid,  the  right 
to  use  their  bonds  in  any  manner  in  bidding  at  said 
sale.  Exceptions  were  duly  taken  to  the  ruling  of 
the  said  district  judge  and  certain  findings  or  orders 
were  presented  by  your  petitioner  for  signing,  sign^ 
ing  of  which  was  refused  by  the  said  judge,  and  this 
petition  is  to  review  the  correctness  of  the  ruling  of 
the  said  judge  upon  said  matters. 

A  copy  of  the  order  directing  a  sale  of  the  prop- 
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erty  free  and  clear  of  encumbrances  is  hereto   at- 
tached and  marked  Exhibit  '^A." 

A  copy  of  the  memorandum  opinion  rendered  by 
the  said  judge  is  hereto  attached  and  marked  Ex- 
hibit ^^B." 

A  copy  of  the  order  pronouncing  the  invalidity  of 
said  bonds  is  hereto  attached  and  marked  Exhibit 

A  copy  of  the  exceptions  made  thereto  by  your 
petitioner   is  hereto  attached   and  marked   Exhibit 

"Br' 

A  copy  of  the  decree  or  order  proposed  by  your 
petitioner  and  refused  by  the  said  judge,  together 
with  his  notation  as  to  the  exception  thereto,  is  hereto 
attached  and  marked  Exhibit  ''E." 

A  copy  of  the  order  of  the  said  honorable  judge 
confirming  the  order  of  the  Referee  for  the  sale  of 
said  property  is  hereto  attached  and  marked  Exhibit 

III. 

That  the  ruling  of  the  said  Honorable  Jeremiah 
Neterer  was  erroneous  in  law  and  in  fact  in  the  fol- 
lowing particulars:     [146] 

a.  Said  order  was  erroneous  in  that  it  did  not  ad- 
judge each  bond  held  by  the  Bank  of  Montreal  valid, 
and  in  that  it  omitted  to  include  in  the  valid  bonds 
of  the  Washington  Steel  &  Bolt  Company  the  bonds 
held  by  the  Bank  of  Montreal. 

b.  Said  order  was  erroneous  in  that  it  held 
$1500.00  of  the  par  value  of  the  bonds  held  by  C.  F. 
Chapin  void. 

c.  Said  order  was  erroneous  in  that  it  did  not  ad- 
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judge  that  all  the  bonds  held  by  Thomas  S.  Burley 
were  valid  and  in  omitting  from  the  bonds  held  valid 
the  bonds  held  by  Thomas  S.  Burley. 

d.  The  action  of  the  said  judge  was  erroneous  in 
that  it  did  not  require  the  said  trustee  in  bankruptcy 
to  administer  upon  the  equity  of  redemption  in  said 
property  for  the  benefit  of  general  creditors,  or  to 
surrender  the  property  for  foreclosure. 

e.  The  said  judge  erred  in  refusing  to  incorporate 
in  his  order  and  judgment  Paragraphs  1,  2,  3,  4,  5, 
6,  7,  8,  9, 10,  11, 12,  13,  14,  15, 16,  17  and  18a  and  18b 
of  the  order  or  decree  proposed  by  your  petitioner, 
and  each  of  them. 

f .  That  the  said  Court  erred  in  affirming  the  order 
of  the  referee  directing  a  sale  of  the  said  lands  and 
premises  for  cash. 

g.  The  said  order  was  erroneous  in  that  it  pro- 
vided that  a  certain  portion  of  the  proceeds  of  the 
sale  of  the  said  property  should  be  applied  to  the 
payment  of  the  expenses  of  the  bankruptcy  proceed- 
ings before  the  application  of  any  of  said  funds  to 
the  payment  of  said  bonds. 

IV. 

That  the  amount  involved  in  the  above  controversy 
exceeds  the  sum  of  $2,000.00,  and  that  the  par  value 
of  said  bonds,  exclusive  of  interest,  amounts  to  ap- 
proximately $45,000.00.     [147] 

WHEREFORE,  your  petitioner,  feeling  aggrieved 
because  of  such  orders,  and  each  of  them,  asks  that 
the  same  may  be  reviewed  in  matters  of  law  by  your 
honorable  Court,  as  provided  in  Section  24-B  of  the 
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Bankruptcy  Law  of  1898  and  the  rules  and  practice 
in  such  case  provided. 

WASHINGTON  TEjUST  COMPANY. 
By  JAMES  B.  MURPHY, 

Its  Attorney. 
JAMES  B.  MURPHY, 
Attorney  for  Petitioner.     [148] 

State  of  Washington, 
County  of  King, — ss. 

I,  JAMES  B.  MURPHY,  being  first  duly  sworn 
upon  oath,  deposes  and  says :  That  he  is  the  attorney 
for  the  petitioner  above  named,  the  Washington 
Trust  Company;  that  the  Washington  Trust  Com- 
pany has  no  officer  or  agent  within  the  County  of 
King,  State  of  Washington,  or  nearer  than  Spokane, 
and  that  affiant  is  the  agent  and  attorney  of  the  said 
Washington  Trust  Company  for  the  purposes  of  all 
litigation  in  the  above-entitled  matter  and  the  prose- 
cution of  this  petition  for  review,  and  that  the  state- 
ment of  facts  contained  in  the  foregoing  petition  for 
review  are  true  according  to  the  best  of  my  knowl- 
edge, information  and  belief. 

JAMES  B.  MURPHY. 

Subscribed  and  sworn  to  before  me  this  26  day  of 
October,  1914. 

[Seal]  ISRAEL  NELSON, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle,  County  and  State  aforesaid. 

Due  service  of  Petition  for  Revision  acknowl- 
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edged  and  a  true  copy  received  this  26th  day  of  Oct. 
1914. 

J.  W.  RUSSELL, 

Attorney  for  Trustee  in  Bankruptcy. 

[Endorsed]:  Petition  for  Supervision  and  Re- 
vision. Filed  in  the  United  States  District  Court, 
Western  District  of  Washington.  Oct.  26,  1914. 
Frank  L.  Crosby,  Clerk.  By  B.  E.  S.,  Deputy. 
[149] 


[Order  Extending  Time  to  November  2, 1914,  to  Pile 
Praecipe  for  Record,  etc.] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion, 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

Upon  the  application  of  the  Washington  Trust 
Company  and  good  cause  apearing  therefor,  the  time 
to  file  a  praecipe  for  the  record  on  appeal  herein, 
together  with  a  narrative  statement  of  the  evidence 
to  be  embodied  in  the  record  on  appeal,  is  hereby 
extended  to  the  2d  day  of  November,  1914. 
Dated  this  26th  day  of  October,  1914. 

JEREMIAH  NETERER,      - 
District  Judge. 
0.  K.    J.  W.  RUSSELL, 

Attorney  for  Trustee  in  Bankruptcy. 
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[Endorsed] :  Filed  in  the  United  States  District 
Court,  Western  District   of  Washington.    Oct.  26, 
1914.     Prank  L.  Crosby  Clerk.    By  B.  E.  S.,  Deputy 
[150] 


[Order  Extending  Time  to  November  5, 1914,  to  File 
Praecipe  for  Record,  etc.] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

Upon  the  application  of  the  Washington  Trust 
Company  and  good  cause  appearing  therefor,  the 
time  to  file  a  praecipe  for  the  record  on  appeal 
herein,  together  with  a  narative  statement  of  the 
evidence  to  me  embodied  in  the  record  on  appeal,  is 
hereby  extended  to  the  5th  day  of  November,  1914. 

Dated  this  2d  day  of  November,  1914. 

JEREMIAH  NETERER, 

District  Judge. 

0.  K.     Russell. 

[Endorsed] :  Extension  of  Time  for  Piling  Prae- 
cipe and  Narrative  Statement  of  Evidence.  Piled  in 
the  United  States  District  Court,  Western  District 
of  Washington.  Nov.  2,  1914.  Prank  L.  Crosby, 
Clerk.    By  B.  E.  S.,  Deputy.     [151] 
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[Order  Extending  Time  to  November  10,  1914,  to 
File  Praecipe  for  Record,  etc.] 

In  the  District  Court  of  the  United  States  in  and  for 
the  Western  District  of  Washington,  Northern 
Division. 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

Upon  the  application  of  the  Washington  Trust 
Company  and  good  cause  appearing  therefor,  the 
time  to  file  a  praecipe  for  the  record  on  appeal 
herein,  together  with  a  narrative  statement  of  the 
evidence  to  be  embodied  in  the  record  on  appeal,  is 
hereby  extended  to  the  10th  day  of  November,  1914. 

Dated  this  5th  day  of  November,  1914. 

JEREMIAH  NETERER, 

Judge. 

0.  K.    Russell. 

[Endorsed] :  Order  Extending  Time  to  File  Prae- 
cipe. Filed  in  the  United  States  District  Court, 
Western  District  of  Washington.  Nov.  5,  1914. 
Frank  L.  Crosby,  Clerk.  By  B.  E.  S.,  Deputy. 
[152] 
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[Order  Extending  Time  to  November  16,  1914,  to 
File  Praecipe  for  Record,  etc.]. 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

Upon  the  application  of  the  Washington  Trust 
Company  and  good  cause  appearing  therefor,  the 
time  to  file  a  praecipe  for  the  record  on  appeal 
herein,  together  with  a  narrative  statement  of  the 
evidence  to  be  embodied  in  the  record  on  appeal,  is 
hereby  extended  to  the  16th  day  of  November,  1914. 

Dated  this  10th  day  of  November,  1914. 

JEREMIAH,  NETERER, 

District  Judge. 

O.  K.    Russell. 

[Endorsed] :  Order  Extending  Time.  Filed  in  the 
'United  States  District  Court,  Western  District  of 
Wahington.  Nov.  10,  1914.  Frank  L.  Crosby, 
Clerk.    By  B.  E.  S.,  Deputy.     [153] 
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[Order  Extending  Time  to  November  23,  1914,  to 
File  Praecipe  for  Record,  etc.]. 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

Upon  the  application  of  the  Washington  Trust 
Company  and  good  cause  appearing  therefor,  the 
time  to  file  a  praecipe  for  the  record  on  appeal 
herein,  together  with  a  narrative  statement  of  the 
evidence  to  be  embodied  in  the  record  on  appeal,  is 
hereby  extended  to  the  23d  day  of  November,  1914. 

Dated  this  14th  day  of  November,  1914. 

JEREMIAH,  NETERER, 

District  Judge. 

0.  K.     Russell. 

[Endorsed]:  Order.  Filed  in  the  United  States 
District  Court,  Western  District  of  Washington. 
Nov.  16, 1914.  Frank  L.  Crosby,  Clerk.  By  B.  E.  S., 
Deputy.     [154], 
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[Depositions  Taken  Before  Referee.] 

In  the  District  Court  of  the  United  States  in  and  for 
the  Western  District  of  Washington^  Northern 
Division. 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

NARRATIVE    STATEMENT    OF    THE    TESTI- 
MONY FOR  EMBODIMENT  IN  THE  REC- 
ORD   OF    APPEAL    IN    THE    ABOVE-EN- 
TITLED CAUSE. 
Hearing  before  Hon.  JNO.  P.  HOYT,  Referee  in 

Bankruptcy,  April  3,  1914,  in  Seattle,  Washington. 

Deposition  of  Thomas  S.  Burley. 

(Witness  on  behalf  of  Washington  Trust  Com- 
pany.) 

My  name  is  Thomas  S.  Burley.  I  reside  in  Se- 
attle. I  am  the  owner  of  $2600i  par  value  of  the 
bonds  of  the  Washington  Steel  &  Bolt  Company. 
Interest  has  been  paid  upon  the  bonds  I  hold  to 
September  1,  1911.  My  bonds  are  numbered  443, 
444,  445,  498,  499,  500,  701  and  717,  which  bonds  are 
received  in  evidence  and  marked  exhibits  40  to  47 
respectively;  the  unpaid  detached  coupons  accom- 
panying the  bonds  marked  Exhibit  48.  I  acquired 
these  bonds  in  the  fall  of  1908.  I  think  it  was  when 
they  first  came  out.  I  got  them  in  a  trade  from  A. 
McPhaden  and  paid  a  valuable  consideration.  I 
bot  them  under  a  contract  with  A.  McPhaden.    I 
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(Deposition  of  Thomas  S.  Burley.) 
fulfilled  all  the  terms  and  conditions  of  that  con- 
tract. This  contract  bears  date  about  September 
14,  1908.  This  contract  contained  a  provision  that 
Mr.  McPhaden  would  buy  them  back  at  90'^  on  the 
dollar,  but  he  refused  to  do  it.  (Contract  produced, 
received  in  evidence  and  marked  Exhibit  49.)  The 
signature  on  these  bonds,  as  officers  of  the  Washing- 
ton Steel  &  Bolt  Company,  are  the  signatures  of  Mr. 
Pike  and  Mr.  McPhaden. 

Cross-examination. 

Q.  I  see  that  this  contract  (referring  to  contract 
between  [156]  Burley  and  McPhaden)  Mr.  Bur- 
ley,  calls  for  three  one  thousand  dollar  bonds? 

A.  They  did,  sir. 

Q.  While,  as  a  matter  of  fact,  the  bonds  you  have 
produced  here  are  two  $1000'  bonds  and  six  $100 
bonds?        A.  Yes,  sir. 

Q.  Where  does  that  discrepancy  of  four  hundred 
dollars  come? 

A.  I  will  explain  that.  These  bonds  were  put  in 
escrow  until  I  finished  that  wagon,  filed  away,  and 
then  when  I  finished  what  I  agreed  to  do  I  went  and 
demanded  them.  In  March,  I  think  it  was,  about 
the  1st  of  March,  I  went  to  get  the  money  for  the 
bonds,  or  the  bonds,  either  one,  and  they  had  not 
been  given  up,  and  he  said  he  couldn't  pay  me  any 
money.  So  there  was  a  party  that  I  gave  four  hun- 
dred dollars  to,  and  he  gave  me  the  hundred  dollar 
bonds  for  the  thousand. 

I  could  not  say  whether  those  bonds  were  the 
bonds  of  McPhaden  at  that  time,  or  whether  they 
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(Deposition  of  Thomas  S.  Burley.) 
were  issued  direct  by  the  Washington  Steel  &  Bolt 
Company.  They  were  put  in  the  safe  for  safe  keep- 
ing by  the  bank  there,  by  Mr.  Webster,  I  think. 
They  were  certified  by  the  trust  company.  I  do  not 
know  whether  McPhaden  took  the  bonds  with  him 
when  we  made  this  contract.  They  were  put  in 
trust,  but  whether  by  McPhaden  or  the  company  I 
don't  know.  I  expect  he  had  authority  from  the 
company  to  do  anything  he  had  to  do.  I  supposed 
they  were  the  company's  bonds.  I  did  not  know 
whether  they  were  McPhaden 's  bonds  or  what  they 
were,  as  far  as  that  goes.  The  stock  of  the  Co- 
operative Industrial  Securities  Company, — ^756,900 
shares — I  was  interested  in  that  company,  making 
wagons  and  rotary  axle.  The  par  value  of  these 
shares  was  $1.00.  This  stock  had  been  selling  for 
10'^  a  share  and  then  some  higher,  going  up  all  the 
time.  I  could  not  say  whether  this  company  is  still 
alive.  I  think  it  is.  I  would  not  say  for  sure.  I 
have  not  been  in  Spokane  for  some  time.  The  forty 
[157]  acres  at  Kennewick  I  got  a  deed  for.  The 
deed  was  signed  by  McPhaden  I  think.  I  sold  the 
property  soon  afterwards.  McPhaden  valued  the 
land  at  $2000  taking  out  $216.00.  There  was  no 
money  paid  in  the  transaction  at  all.  He  gave  me 
a  $500  note,  which  was  paid.  That  $500  went  to  a 
party  interested  in  that  axle  with  me.  The  stock 
in  the  co-operative  Industrial  Securities  Company 
was  sold  on  the  14th  day  of  September,  1908,  in  the 
market  at  15^  per  share.  I  took  these  bonds  of  the 
Washington  Steel  &  Bolt  Company  at  $3000.     Did 
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(Deposition  of  Thomas  S.  Burley.) 
not  quote  any  particular  price.  McPhaden  and  I 
had  no  understanding  as  to  what  they  were  put  in 
the  deal  at.  There  was  no  understanding  whether 
they  were  being  put  in  at  100  cents  on  the  dollar,  90 
cents  on  the  dollar,  or  9'5  cents  on  the  dollar,  but  the 
contract  provided  that  if  I  wanted  to  dispose  of 
them  on  or  before  March  1st,  following,  he  would 
take  them  back  from  me  at  90'  cents  on  the  dollar. 
I  cut  the  detached  coupons  off  and  sent  them  in  for 
a  payment  of  interest,  but  they  were  not  paid.  I 
knew  McPhaden  about  a  year  before  this  transac- 
tion with  him.  I  first  bought  some  stock  in  the 
Washington  Steel  &  Bolt  Company  thru  him.  The 
spring  before  I  made  this  contract  I  bot  751  shares 
which  I  still  have.  I  have  forgotten  the  figures  on 
the  value  of  equipping  the  two  vehicles  with  the  Van 
Luren  axle.  I  think  they  cost  me  somewheres 
about  $100. 

Redirect  Examination. 

My  contract  was  with  McPhaden  personally.  He 
didn't  sign  it  for  the  Washington  Steel  &  Bolt  Com- 
pany.    [1571/2] 

Deposition  of  A.  McPhaden,  April  14,  1914. 

(Witness  on  behalf  of  Washington  Trust  Com- 
pany.) 

My  name  is  A.  McPhaden.  I  was  connected  with 
the  Washington  Steel  &  Bolt  Company  in  the  capa- 
city of  President  from  1906  to  sometime  about 
December,  1909. 

Q.  Mr.  McPhaden,  I  hand  you  certain  bonds, 
which  are  marked  petitioners'   exhibits   by   Dora 
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(Deposition  of  A.  McPhaden.) 

Beach,  a  Notary  Public  who  took  depositions  4,  5, 
6,  7,  9,  10,  11,  12,  13,  14,  15,  and  ask  you  to  examine 
these  bonds  and  see  if  they  bear  the  signature  of 
yourself  as  President  and  the  signature  of  Mr.  Pike 
as  Secretary  of  the  Washington  Steel  &  Bolt  Com- 
pany. 

Mr.  RUSSELL. — It  is  not  necessary  to  go  through 
those  bonds.  There  is  no  question,  I  think,  but  what 
Mr.  McPhaden  and  Mr.  Pike  signed  these  bonds. 

Mr.  MURPHY.— Well,  if  that  is  true,  I  will  not 
prove  the  signatures,  counsel  admitting  that  the 
signatures  are  the  signatures  of  the  officers  and  also 
the  seal  of  the  company. 

The  COURT.— That  is  satisfactory. 

Testimony  continued: 

While  I  was  President  of  the  company  I  had  the 
selling  of  the  bonds.  While  I  was  President  of  the 
company  I  first  saw  the  Bank  of  Montreal  in 
Spokane  concerning  the  borrowing  of  money  for  the 
company  along  in  March  or  April  of  1909.  We  w^ere 
short  of  money  and  I  went  to  the  bank  to  see  if  I 
could  not  negotiate  a  loan.  The  Manager  of  the 
Bank  wanted  to  know  the  conditions  of  the  company. 
The  bonds  outstanding,  etc.  I  explained  to  him  the 
number  of  bonds  that  were  out  and  by  whom  owned. 
[158] 

He  said  it  could  make  no  loan  unless  it  could  have 
those  bonds  put  up  as  security,  a  portion  of  them.  I 
told  him  the  bonds  I  had,  and  also  that  Mr.  Pike  had 
some.  He  wanted  to  know  if  I  could  put  up  these 
bonds  as  collateral  security  and  he  said  he  would  go 
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(Deposition  of  A.  McPhaden.) 

down  and  see  the  plant.  We  agreed  to  that  so  he 
did  come  down  and  saw  the  plant.  That  same  day 
he  agreed  to  advance  us  $20,000  on  a  loan.  That  was 
before  the  Washington  Steel  &  Bolt  Company  received 
any  money.  I  agreed  to  put  up  all  the  bonds  that 
I  had  at  that  time,  $20,000,  but  I  did  not  have  them 
on  hand.  I  had  loans  on  them  which  I  advanced  to 
the  company  again.  I  could  not  get  them  at  that 
time  until  I  released  them.  After  I  did  get  them  I 
did  put  them  up  there  at  different  times  with  the 
Bank.  When  I  put  them  up  it  was  pursuant  to  the 
agreement  I  had  with  the  Bank.  The  Bank  also  re- 
quired Mr.  Pike  and  myself  to  sign  individual  notes 
as  security  for  the  same  loan.  I  was  not  an  officer 
of  the  company  at  a  later  date  when  $24,000  or 
$25,000  additional  bonds  were  put  up  with  the  Bank 
of  Montreal  as  additional  security  for  this  loan.  I 
was  a  stockholder  at  that  time.  I  was  not  on  the 
Board  of  Trustees  at  that  time.  There  was  an  over- 
draft at  that  time  and  impaid  interest  and  the  Bank 
wanted  this  additional  security.  I  am  not  certain 
just  the  date  I  severed  my  connections  with  the  com- 
pany, but  it  was  during  December,  1909,  or  February, 
1910.  The  Bank  of  Montreal  did  actually  advance 
and  loan  to  the  Washington  Steel  &  Bolt  Company, 
pursuant  to  said  agreement,  the  sum  of  $20,000. 

Cross-examination. 
The  first  $10,000  of  the  $20,000  was  got,  I  think,  in 
May  of  1909.     I  don't  know  as  I  put  up  any  bonds  at 
that  time.     We  got  $5,000  a  couple  of  months  after- 
wards.    I  don't  remember  that  I  put  up  any  bonds 
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at  that  time.  Shortly  afterwards  we  got  $2,500  more. 
I  could  not  say  whether  I  put  up  any  bonds  at  that 
time.  Later,  I  should  judge  about  six  months  after, 
we  got  the  balance  of  it.  [159]  I  don't  remember 
whether  I  put  any  bonds  up  when  the  last  note  w^as 
made.  I  could  not  say  whether  I  had  put  up  any  bonds 
to  the  time  that  I  got  the  last  note  negotiated.  They 
had  the  bonds  in  their  possession  at  that  time.  They 
had  them  there.  There  was  from  time  to  time  I  put 
up  bonds.  I  had  them  out  on  loans.  When  I  got 
them  I  turned  the  money  in.  As  soon  as  I  got  the 
money  I  took  them  up  and  put  them  back  in  the  Bank 
against  this  loan.  I  could  not  say  whether  I  had  put 
any  of  them  there  against  this  loan  prior  to  the  time 
that  I  negotiated  the  last  one  of  these  notes.  The 
bonds  put  up  with  the  Bank  were  my  individual 
bonds.  I  bought  them  of  the  Washington  Steel  & 
Bolt  Company,  and  paid  for  them  in  cash  at  the  rate 
of  90^  on  the  dollar.  I  did  not  pay  the  cash  at  the 
time  I  got  the  bonds.  I  advanced  the  Washington 
Steel  &  Bolt  Company  money  prior  to  the  getting  of 
the  bonds.  I  did  not  get  all  the  bonds  at  one  time. 
The  record  book  of  the  Washington  Steel  &  Bolt 
Company  will  show  these  advances.  I  could  not  say 
what  book  as  I  am  no  bookkeeper.  But  I  saw  the 
amounts  set  down  in  the  cash  book  or  journal  and 
there  was  a  ledger.  I  do  not  know  enough  about 
bookkeeping  to  know  just  what  books  that  account 
should  be  in.  I  kept  no  personal  account  of  my  ad- 
vances to  the  company  but  sent  the  money  down  to 
the  office  and  they  kept  track  of  it  down  there.     I 


182  Edward  H,  Chavelle  et  ah  vs. 

(Deposition  of  A.  McPhaden.) 

kept  tab  at  that  time,  but  all  those  papers  were  de- 
stroyed when  I  closed  my  office  in  Spokane  three 
years  ago — four  years  ago.  I  advanced  this  money 
in  all  kinds  of  sums,  small  sums  and  large  sums,  just 
as  I  got  it.  I  borrowed  much  of  the  money  that  I 
advanced  to  the  company,  some  from  the  directors  of 
the  company,  some  from  my  own  brothers,  and  some 
from  stockholders.  Some  of  the  money  I  advanced 
to  the  company  was  derived  from  the  sale  of  stock  of 
the  Washington  Steel  &  Bolt  Company  but  not  all  of 
it.  I  sold  some  of  my  own  personal  stock  and  put 
the  money  in  there  but  the  greater  portion  of  it  was 

borrowed  money.     I  borrowed  some  from . 

He  was  an  officer  and  stockholder  of  the  Washing- 
ton Steel  &  Bolt  [160]  Company.  I  borrowed  as 
high  as  $1800  to  $2,000  from  this  party  that  I  loaned 
the  company.  I  borrowed  some  more  money  from 
Mrs.  Siewert  of  Spokane.  She  was  a  stockholder  in 
the  company.  I  borrowed  $1500  or  $2,000  from  her 
all  at  one  time.  This  was  in  1908  or  1909.  I  also 
borrowed  money  from  C.  P.  Chapin  of  Coeur  d'Alene, 
Idaho.  I  borrowed  up  as  high  as  $2,500  once.  I 
paid  him  in  bonds  of  the  Washington  Steel  &  Bolt 
Company.  I  bot  the  bonds  from  the  company,  bor- 
rowed the  money  from  him,  gave  it  to  the  company. 
Then  when  I  paid  him  off,  I  sold  him  the  bonds. 
Before  the  bonds  were  issued  I  think  I  loaned  the 
company  $27,000  all  told,  somethirlg  like  that.  I  am 
not  exactly  sure.  There  were  no  bonds  sold  outside 
of  what  I  sold  except  $2,900  par  value  that  went  to 
Mr.  Pike.     Aside  from  the  $2,900  par  value  bonds 
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that  went  to  Mr.  Pike  all  the  balance  of  the  bonds 
were  delivered  to  me.  I  paid  for  them  all  except  the 
$25,000  in  bonds  that  w^ere  later  given  to  the  Bank  of 
Montreal.  The  balance  I  paid  90  cents  on  the  dol- 
lar to  the  Washington  Steel  &  Bolt  Co.  The  bonds 
outstanding  of  the  Washington  Steel  &  Bolt  Com- 
pany are  $2,900  par  value  issued  to  Mr.  Pike,  $34,200 
issued  to  me  and  $25,000  later  issued  direct  by  the 
Washington  Steel  &  Bolt  Company  to  the  Bank  of 
Montreal ;  that  I  think  is  correct,  I  won't  be  $100  out. 
I  bot  the  bonds  I  received  from  the  Washington 
Trust  Company  by  paying  them  90^-  on  the  dollar 
from  time  to  time,  and  sold  the  bonds,  turned  the 
money  back  again,  etc.,  kept  them  going  in  that  way 
and  sometimes  I  loaned  individual  stock,  and  gave 
some  of  my  own  personal  stock  as  inducements  to  sell 
bonds.  I  took  no  salary.  There  was  1906,  1907, 
1908, 1909,  four  years,  that  I  did  not  receive  one  cent 
of  salary  with  the  exception,  I  think,  of  $75.00,  which 
was  5%  of  the  treasury  sales  for  two  or  three  months. 
I  have  forgotten  which  it  was.  Otherwise  I  did  not 
get  any  salary. 

The  total  capitalization  of  the  stock  was  $2,000,000. 
I  got  $1,400,000  in  stock  from  the  Washington  Steel 
&  Bolt  Company  when  [160'^]  I  turned  over  to 
the  company  a  patent  of  the  Cline  rail  joint.  I  had 
two  partners  in  this  patent,  Mr.  Cline  of  Detroit, 
Michigan,  and  J.  H.  McKelvey  of  British  Columbia ; 
bot  them  out;  paid  one  man  $1500,  I  think,  and  a 
block  of  stock  and  the  other  man  got  cash,  something 
like  $1500.     I  bought  his  third  interest  outright  for 
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$1500  without  any  stock,  as  I  remember  it.  We  each 
originally  had  a  one-third  interest.  The  block  of 
stock  I  gave  in  the  above  purchase  was  25,000  or  50,- 
000  shares  of  the  Washington  Steel  &  Bolt  Company. 
It  was  my  stock,  a  part  of  the  $1,400,000.  I  do  not 
know  the  actual  value  of  the  patent  that  was  turned 
over  to  the  Washington  Steel  Bolt  Company.  At 
that  time  it  was  to  be  demonstrated.  I  do  not  think 
it  was  ever  demonstrated.  I  got  the  bonds  for  90^' 
on  the  dollar  in  this  way, — first  $75,000  were  to  be 
sold  as  mentioned  in  the  mortgage  deed  of  trust. 
They  were  to  be  sold  at  95^  on  the  dollar,  and  the 
Washington  Steel  &  Bolt  Company  passed  a  resolu- 
tion that  there  be  allowed  5%  commission  for  selling. 
That  would  net  90^. 

Q.  How  much  money  did  you  advance  the  Wash- 
ington Steel  &  Bolt  Company  all  told  for  which  you 
took  bonds? 

A.  Well,  I  will  tell  you.  There  was  $37,100.  Sub- 
tract $2,900  and  take  ten  per  cent  off,  and  the  balance 

was  cash. 

Q.  And  the  books  of  the  Washington  Steel  &  Bolt 
Company  will  show  that  ? 

A.  Show  every  dollar  of  it ;  yes,  sir. 

Redirect  Examination. 
Bonds  numbered  409,  654  and  653  were  shown  wit- 
ness and  he  identified  the  signatures  and  the  seal  of 
the  company  and  the  certificate  of  the  Washington 
Trust  Company  through  Mr.  Webster.  I  paid  for 
these  bonds,  provided  they  do  not  belong  to  the  $25,- 
000  that  was  issued  to  the  Bank  as  additional  security 
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Q.  You  mean  Mr.  Pike's  or  these.  These  are 
bonds  held  by  Osborne  of  Chicago? 

A.  I  could  not  swear  these  are  the  ones.     [161] 
(Bonds  were  offered  in  evidence.) 

Mr.  RUSSELL. — I  object  as  incompetent  and  im- 
material. It  is  not  sufficiently  designating  the  bonds 
or  identifying  them.  I  object  to  their  being  received 
in  evidence  as  not  properly  proven. 

(The  bonds  were  received  in  evidence  and  marked 
Exhibits  Nos.  50  to  52,  inclusive.) 

Mrs.  Meta  McElroy  was  Meta  Seiwert  and  is  the 
person  of  whom  I  borrowed  the  money.  She  paid  me 
for  the  bonds  in  cash.  (Exhibits  7  and  8  being  two 
checks  signed  by  Meta  Seiwert,  now  Meta  McElroy, 
w^ere  received  in  evidence.)  I  know  Mr.  Chapin  of 
Coeur  d'Alene.  I  had  borrowed  money  from  him, 
which  I  sent  to  the  Washington  Steel  &  Bolt  Com- 
pany. The  Washington  Steel  &  Bolt  Company  was 
paid  in  cash  for  these  bonds  by  me  and  all  the  money 
paid  the  company  for  these  bonds  was  used  by  the 
company.  All  the  bonds  of  the  Washington  Steel  & 
Bolt  Company,  which  I  received  were  received  from 
the  Washington  Trust  Company  pursuant  to  resolu- 
tion of  the  Board  of  Trustees  of  the  Washington 
Steel  &  Bolt  Company.  I  had  to  deliver  to  the  trust 
company  the  resolution  or  a  copy  of  the  minutes 
before  they  would  deliver  to  me  the  bonds.  Concern- 
ing the  taking  of  bonds  at  90^  on  the  dollar,  the  com- 
pany agreed  to  allow  for  the  sale  of  these  bonds  5% 
on  par.  This  was  passed  by  resohition  of  the  Board 
of  Trustees.     I  have  not  the  minute  book  showing  the 
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minutes  of  the  company.  It  was  left  with  the  com- 
pany when  I  severed  my  connection  with  them.  I 
spent  the  most  of  my  time  in  Spokane.  I  advanced 
to  the  company  $37,100,  less  $2,900,  and  less  10%,  and 
received  bonds  therefor.  That  was  all  I  advanced 
for  bonds.     [162] 

A.  McPHADEN  (Eecalled). 

A.  McPhaden  was  recalled  for  further  cross-exam- 
ination, and  testified  as  follows : 

I  have  not  the  minute  book  of  the  Washington 
Steel  &  Bolt  Company.  I  never  saw  it  in  the  court- 
room at  the  trial  in  Spokane.  It  was  not  offered 
in  evidence  as  I  know  of.  I  never  saw  it.  There 
was  a  corporation  book  at  Spokane  in  the  courtroom 
held  by  a  man  back  in  the  audience  w^ho  was  one  of 
their  witnesses.  It  appeared  to  be  about  the  size  and 
shape  of  the  minute  book  of  the  Washington  Steel  & 
Bolt  Company,  but  whether  it  was  or  not,  or  what  it 
was,  I  do  not  know.  That  is  all  I  saw  of  it.  I  do 
not  know  that  it  was  the  minute  book  of  the  Washing- 
ton Steel  &  Bolt  Company. 

Redirect  Examination . 
With  reference  to  the  $9,000  of  bonds  delivered  to 
me  by  The  Washington  Trust  Company  upon  my 
notes  I  was  in  the  country  and  in  order  to  make 
things  come  around  quick  and  save  time  I  thought  it 
better  to  take  these  bonds  with  me,  and  in  order  to  do 
so  I  wrote  the  company  here  to  try  to  pass  a  resolution 
allowing  the  Washington  Trust  Company  to  take 
my  notes  so  I  could  get  these  bonds,  with  the  under- 
standing that  if  I  did  not  make  a  deal  I  was  to  return 
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the  bonds  back,  and  receive  the  notes  back,  which  was 
done.  I  did  not  make  the  deal,  and  turned  the  bonds 
back,  and  the  resolution  was  passed  authorizing  them 
to  deliver  me  those  notes.  The  bonds  were  returned 
to  the  Washing-ton  Trust  Company,  and  they  deliv- 
ered me  the  notes.  The  $9,000  in  bonds  delivered  to 
me  on  authority  of  the  Washington  Steel  &  Bolt 
Company,  and  which  was  returned  to  The  Washing- 
ton Trust  Company  by  me,  was  not  included  in  the 
bonds  which  I  mentioned  as  being  issued  and  nego- 
tiated. I  never  did  have  access  to  the  bonds  held  by 
The  Washington  Trust  Company  except  when  a  reso- 
lution was  passed  by  the  Washington  Steel  &  Bolt 
Company  and  the  minutes  delivered  to  The  Washing- 
ton Trust  Company.  [163]  The  money  which  I 
paid  for  the  bonds  of  the  Washington  Steel  &  Bolt 
Company,  which  were  negotiated,  was  always  paid 
in  advance  of  getting  the  bonds.  ^ 

Recross-examination. 

Q.  You  state  these  bonds  were  issued  to  you  in 
payment  of  money  that  you  had  theretofore  advanced 
to  the  Washington  Steel  &  Bolt  Company.  Now,  was 
that  money  that  you  had  been  depositing  in  the  Bank 
to  their  credit,  or  was  it  money  that  you  expended 
for  them  ? 

A.  No,  I  forwarded  them  the  money  in  ninety-nine 
cases  out  of  a  hundred.  I  very  often  put  the  money 
in  the  Bank  up  there,  or  sent  it  down  here. 

Q.  How  long  afterwards  before  you  would  get  the 
bonds  ? 

A.  Well,  maybe  it  would  accumulate  first  before 
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the  bonds  were  issued,  and  I  had  quite  a  large  sum  in 
there  credited  that  way,  and  I  would  have  up  to 
$5,000  or  $4,000.  When  it  got  to  certain  amounts,  if 
I  saw  a  sale  for  bonds  I  bought  the  bonds  and  sold 
the  bonds,  and  turned  in  more. 

Q.  It  was  only  as  you  had  opportunity  to  sell 
bonds  then  that  you  had  them  issued  ? 

A.  Usually.  When  I  saw  a  chance  to  sell  them,  I 
called  for  them. 

Q.  Isn't  it  a  fact  that  whenever  you  wanted  any  of 
those  bonds  you  would  direct  a  meeting  of  the  Board 
of  Directors  to  be  held,  and  a  resolution  passed  f 

A.  That  was  usually  the  case. 

I  was  at  the  time  President  and  Trustee  of  the  cor- 
poration. I  did  not  meet  with  the  trustees.  I  was 
usually  in  Spokane.  Mr.  Ammon,  the  Vice-presi- 
dent, took  my  place.  He  was  a  trustee  also. 
,  Q.  You  simply  wrote  over  that  you  wanted  such 
and  such  a  resolution  passed,  and  they  would  pass  it. 

A.  It  was  up  to  them  if  they  thought  it  was  for  the 
best,  and  [164]  they  usually  found  it  was  for  the 
best.  They  had  a  right  to  object  if  necessary.  I  was 
not  the  whole  thing.  I  was  only  one  out  of  five  trus- 
tees. 

I  do  not  think  we  ever  had  seven  trustees  on  the 
Board  that  I  remember  of,  but  there  was  a  time  when 
we  changed  the  name  of  the  Washington  Steel  &  Bolt 
Company,  and  I  think  at  that  time  there  was  a  meet- 
ing of  the  stockholders  to  allow  seven  if  necessary  at 
one  time.  We  could  have  three  or  seven.  I  do  not 
remember  of  ever  seven  acting  on  the  Board.     I  think 
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it  was  five.     I  have  no  arrangements  with  the  Bank 

of  Montreal  concerning  this  property  when  it  is  sold. 

[165] 

Deposition  of  T.  T.  Barbour  April  14, 1914. 

(Witness  on  behalf  of  The  Washington  Trust  Com- 
pany.) 

My  name  is  T.  T.  Barbour.  I  reside  at  Edmonds, 
Washington;  have  resided  there  for  six  years.  My 
business  is  ranching  at  the  present  time.  I  was  book- 
keeper of  the  Washington  Steel  &  Bolt  Company 
from  the  first  of  April,  1910,  until  it  went  into  bank- 
ruptcy in  September,  1911.  As  bookkeeper  I  had 
charge  of  the  books  of  account  of  the  company,  and 
had  charge  of  the  office  at  the  time  the  trustee  was 
appointed  and  took  possession.  At  that  time  all  the 
books  of  account  were  in  the  office  except  one.  That 
was  the  minute  book.  The  ledgers  were  there,  the 
cash  books  were  there,  the  journals  were  there,  the 
day  books  were  there,  and  they  were  all  turned  over 
to  the  Trustee  in  Bankruptcy  in  this  case. 

(Mr.  Barbour  was  here  handed  the  book  marked 
^*  Journal"  on  the  back,  and  on  the  side  of  the  book 
marked  ^^Cash  Book.") 

I  recognize  this  book  as  one  of  the  books  kept  by 
the  Washington  Steel  &  Bolt  Company  as  a  cash  book. 
I  used  it  more  as  a  bank  book  than  I  did  a  cash  book. 
The  journal  is  practically  a  cash  [166]  book.  It 
show^s  the  receipts  in  cash  of  the  Washington  Steel  & 
Bolt  Company  from  all  sources.  On  page  189  of  this 
book  is  an  entry  showing  a  deposit  by  the  company 
in  the  Bank  on  May  1,  1909,  of  $10,000.     On  page 
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52  of  the  journal  it  shows  that  the  Bank  of  Montreal 
advanced  on  May  1,  1909,  to  the  Washington  Steel 
&  Bolt  Company  the  sum  of  $10,000'.  On  page  58  of 
the  journal  is  an  entry  showing  the  receipt  from  the 
Bank  of  Montreal  of  $5,000.  This  $5,000  was  de- 
posited to  the  credit  of  the  Washington  Steel  &  Bolt 
Company.  On  page  70  of  the  journal  under  date  of 
June  16th  is  an  entry  showing  the  receipt  from  the 
Bank  of  Montreal  of  the  sum  of  $2,500,  which  was 
deposited  to  the  credit  of  the  Washington  Steel  &  Bolt 
Company.  On  page  84  of  the  journal  and  page  202 
of  the  Bank  deposit  book  it  shows  a  receipt  under 
date  of  July  28th  from  the  Bank  of  Montreal  of 
$2,500,  and  the  same  was  on  the  same  day  deposited 
to  the  credit  of  the  Washington  Steel  &  Bolt  Com- 
pany. The  same  transaction  shows  a  note  given  of 
$2,500  and  a  credit  of  that  amount  of  cash.  These 
four  entries  total  $20,000.  The  books  of  the  Wash- 
ington Steel  &  Bolt  Company  show  that  all  this  money 
was  deposited  by  the  Bank  of  Montreal  to  the  credit 
of  the  Washington  Steel  &  Bolt  Company.  The 
books  of  the  Washington  Steel  &  Bolt  Company  also 
show  that  all  this  money  so  deposited  was  used  by 
it. 

These  are  not  the  only  books  that  were  in  the  office 
at  the  time  I  turned  it  over  to  the  Trustee  in  Bank- 
ruptcy. There  was  a  set  of  books  ahead  of  this  one, 
the  old  set  of  books,  and  then  the  ledgers  and  the  note 
books.  I  was  acquainted  with  the  account  of  Mr.  Mc- 
Phaden,  in  the  new  ledger  which  is  a  continuation  of 
the  old  account.     Mr.  McPhaden's  account,  as  it  ap- 
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peared  on  the  books  of  the  Washington  Steel  &  Bolt 
Company,  always  showed  that  McPhaden  had  a  credit 
for  money  paid  into  the  company.  McPhaden  had 
advanced  money  to  the  company  from  time  to  time, 
as  show^n  by  the  books. 

T.  T.  Barbour  (Recalled)  on  May  27,  1914. 

(On  behalf  of  Trustee  in  Bankruptcy.)     [167] 

I  know  about  the  value  of  the  Washington  Steel 
&  Bolt  Company  plant  up  there.  The  land  without 
the  buildings  is  worth  about  $30,000'.  The  Build- 
ings cost  $9000;  put  up  six  years  ago;  and  aside  from 
broken  windows  are  in  good  condition.  The  tools 
and  machinery  cost  $32,000  and  are  worth  from  sixty 
to  seventy-five  per  cent  of  cost.  The  machinery  and 
tools  are  deteriorating  in  value.     [168] 

Hearing  before  JOHN  P.  HOYT,  Referee  in 
Bankruptcy,  April  25,  1913  in  Seattle,  Wn. 

Petitioner's  Exhibit  No.  2,  certified  copy  of  the 
mortgage  deed  of  trust  was  received  in  evidence. 

Mr.  MURPHY.— (Statement  of  the  Court.)  We 
also  served  notice  to  produce  the  books  of  the  com- 
pany upon  the  trustee.  That  is  the  notice.  (Coun- 
sel handed  referee  paper.)  I  will  ask  the  Trustee 
to  produce  the  minute  book. 

Mr.  RUSSELL.— The  notice  to  produce,  if  the 
court  please,  is  to  produce  everything  in  the  hands 
of  the  trustee.  It  would  take  a  van  to  bring  those 
things  up  here.  If  they  had  specified  certain  things 
wdthin  reason,  that  we  could  bring  them  here,  we 
would  have  brought  them  if  we  had  had  them. 
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Mr.  MURPHY.— I  think  I  specified  the  minute 
book. 

The  COURT. — All  books  of  account,  minute  books 
and  stock  and  bond  books  in  your  possession  and  be- 
longing to  the  company. 

Mr.  MURPHY. — I  specifically  specified  the  min- 
ute book  and  that  is  the  book  I  am  now  asking  for. 

Mr.  CHAVELLE. — ^That  book  is  not  in  our  pos- 
session and  never  was. 

Mr.  MURPHY. — You  have  a  copy  of  it. 

Mr.  CHAVELLE.— No. 

Mr.  MURPHY. — ^You  never  did  have  a  copy? 

Mr.  CHAVELLE. — The  book  was  stolen,  your 
Honor,  and  never  returned. 

Mr.  MURPHY. — As  I  understand,  there  was  a 
copy  made  of  the  minute  book,  and  they  have  it. 

The  REFEREE. — He  says  now  he  is  only  asking 
for  the  minute  book,  and  not  having  the  original,  he 
inquires  about  the  copy. 

Mr.  CHAVELLE. — If  your  Honor  please,  I  under- 
stand there  is  no  copy  of  the  minute  book.  I  have 
myself  looked  unsuccessfully  for  the  book.  The 
original  book  was  stolen  long  before  this  bankruptcy 
proceeding.  We  have  never  been  able  to  recover  it. 
[169] 

Deposition  of  Mr.  Pike,  April  14,  1914. 

(Witness  on  behalf  of  Washington  Trust  Com- 
pany.) 

My  name  is  A.  G.  Pike. 

I  reside  at  Seattle. 

I  was  treasurer  of  the  Washington  Steel  &  Bolt 
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Company  almost  continuously  and  secretary  off  and 
on  until  about  the  six  months  prior  to  the  time  that 
the  company  went  into  bankruptcy.  At  the  time 
the  company  went  into  bankruptcy  I  was  still  sup- 
posed to  be  working  for  it.  I  was  at  that  time 
located  at  Edmonds  where  the  plant  was  situated, 
and  had  charge  of  the  property  of  the  company.  I 
was  the  operating  medium  of  the  plant.  I  was  a 
director  of  the  company  until  within  six  months  of 
the  bankruptcy  proceedings.  A  copy  of  the  minute- 
book  was  in  the  office  of  the  company  at  the  time  a 
trustee  in  bankruptcy  was  appointed.  The  original 
minute-book  was  purloined  away  sometime  before 
by  one  of  its  former  secretaries,  Mr.  Kelly,  and  has 
not  been  recovered  since.  (The  witness  was  shown 
Exhibit  No.  33  purporting  to  be  a  copy  of  the  minutes 
of  the  Trustees'  Meeting  held  June  29,  1909',  and 
asked  if  that  was  a  correct  copy  of  the  record  of  that 
meeting  as  shown  by  the  minute-books.)  I  cannot 
say  that  I  remember  positively  this  wording  of  this 
meeting,  but  there  was  one  meeting  that  was  called 
at  the  request  of  Mr.  McPhaden  and  the  trustees. 

Q.  Was  it  your  habit  to  send  a  copy  of  resolutions 
or,  the  action  of  the  board  of  trustees  to  The  Wash- 
ington Trust  Company  of  all  matters  pertaining  to 
the  issuing  of  bonds  under  the  trustee  in  question? 

A.  We  usually  called  the  Board  together  to  act  on 
those  propositions. 

If  I  remember  right  one  time  was  all  that  the 
board  was  called  together  when  there  was  a  call  for 
bonds.     We  would  send  copies  of  the  minutes  of  the 
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meeting  to  tlie  Washington  Trust  Company.  I 
[170]  was  supposed  to  keep  them  supplied  with 
copies  of  the  minutes  of  what  meetings  were  held. 
I  did  not  send  them  a  copy  or  a  paper  purporting  to 
be  a  copy  of  any  minutes  that  was  false.  All  the 
copies  purporting  to  be  actions  of  the  Board  of  Trus- 
tees sent  to  the  Washington  Trust  Company  from  the 
office  were  correct  copies.  Mr.  Beason  was  secretary 
at  one  time. 

I  am  handed  Petitioner's  Exhibit  No.  37  filed  by 
Dora  Beach  while  taking  deposition,  and  I  think  that 
is  a  correct  copy  of  the  minutes  of  a  meeting  of  the 
Washington  Steel  &  Bolt  Company.  I  was  present 
at  that  meeting. 

I  am  handed  Petitioner's  Exhibit  No.  36  filed  by 
said  Dora  Beach,  and  I  know  there  was  an  action 
taken  at  the  Board  of  Directors'  meeting  regarding 
this  $25,000  additional  security.  Just  the  details,  the 
way  this  was  written  up,  I  do  not  remember,  the 
details  of  how  they  were  wrote  up.  I  know  there 
was  a  deal  like  that  passed  through.  The  Board  of 
Trustees  were  authorized  to  deliver  $25,000  addi- 
tional bonds  to  the  Bank  of  Montreal.  It  was  about 
April  16,  1911.  Whatever  the  action  of  the  Board 
was,  it  was  carried  out,  at  that  time. 

Cross-examination. 

I  think  the  Washington  Steel  &  Bolt  Company 
first  started  with  five  trustees  and  then  it  was  in- 
creased to  seven.  I  do  not  remember  when  the  in- 
crease took  place.  I  believe  there  were  seven  in 
March  of  1911.     It  may  have  been  seven  in  the  be- 
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ginning  and  five  later.     I  do  not  know  which  way  it 
was,  whether  it  was  seven  in  the  first  place  and  two 
taken  off  or  whether  it  was  five  and  two  added  on. 
I  could  not  tell  you  about  that.     I  think  Mr.  Hall 
was  one  of  them  that  was  added  and  Yost,  I  think. 
I  am  not  sure  about  that.     There  were  seven  I  think 
at  that  time  if  I  remember  right,  and  they,  Mr.  Yost 
and  Dr.  Hall,  were  added.     I  think  there  were  seven 
directors  when  Dr,  Hall  was  on.     I  think  I  stated  to 
you  right  in  the  first  place ;  that  is,  that  there  were 
seven     [171]     and  then  reduced  to  five.     Petition- 
er's Exhibit  No.  37  shows  three  here.    As  I  say,  if 
there  were  seven  on  our  directorate  at  that  time  there 
was  only  three  present.    If  we  had  five  we  had  a 
majority.     I    cannot  recall;  it   is  so  long   back.     I 
know  that  we  had  five  at  one  time  and  then  seven, 
as  I  said  before,  I  do  not  know  which.     It  seems  to 
me   that  Mr.  Hall  was  one  of  those  added  but  the 
minutes  will  show.     I  think  Mr.  Ammon  and  Mr. 
Hall  were  both  there.     Mr.  Hall  had  a  call  over  the 
'phone,  an   obstetric  case,  and  had  to  leave   quick. 
This  was  taken  up  to  his  house  that  night  for  him 
to  sign.     He  was  a  doctor.     I  know  that  Mr.  Hall 
did  not  sign  it  before  he  left  the  office,  but  I  could 
not  say  whether  the  resolution  was  passed  before  he 
left   or  not,  but  I  know   I  took  it  up  to  his   house. 
Maybe  Mr.  Barbour  took  it  up  to  Dr.  Hall  for  sign- 
ing.    Mr.  McPhaden  represented  to  me  that  most  of 
the  money  turned  into  the  company  toward  the  wind- 
up  of  it  was  for  the  sale  of  stock  that  had  been  issued 
to  him  direct.     There  was  very  little  treasury  stock 
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that  was  ever  sold.  McPhaden  turned  over  to  the 
company  the  rail  joint  patent  for  the  1,400,000  shares 
of  stock  issued  to  him.  We  never  made  any  demon- 
stration of  the  patent  and  nobody  ever  did  to  my 
knowledge.  The  company  never  manufactured  any 
of  the  rail  joints  covered  by  the  patent. 

Referring  to  Exhibit  No.  37^  I  do  not  know 
whether  George  Olson  prepared  this  or  not.  He  pre- 
pared some  of  them  for  us.  I  believe  he  did  that. 
I  think  there  were  regular  notices  issued  for  that 
meeting. 

Redirect  Examination.  ' 

In  reference  to  the  minutes  of  the  meetings,  I  en- 
deavored to  act  honestly  and  squarely.  I  think  there 
was  some  preparations  by  attorneys  to  give  us  a  plan 
by  which  to  adopt  certain  things.  We  worked  under 
advices  of  attorneys  to  do  certain  things  at  times, 
but  I  do  not  remember  that  this  was  one  of  those 
times.  It  [172]  might  have  been  but  I  do  not  re- 
member that  it  was.  The  details  of  these  things  I 
do  not  remember.  It  has  been  so  long  that  I  cannot 
remember  the  details  of  these  things  like  I  probably 
should. 

Referring  to  Exhibit  No.  37,  we  did  have  a  meet- 
ing this  day,  to  the  best  of  my  memory.  I  think  Mr. 
Hall  seconded  that  motion.  I  stated  that  Mr.  Hall 
was  called  out  before  the  minutes  were  reduced  to 
writing.  The  minutes  were  ordinarily  written  up 
after  the  meeting  was  held.  Sometimes  they  were 
just  jotted  down  and  written  up  later.  After  they 
were  written  up,  they  were  sent  around  to  have  the 
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signatures  of  the  trustees.  We  always  tried  to  have 
the  signatures  of  all  trustees  upon  all  minutes.  I  do 
not  remember  that  I  recorded  facts  in  the  minutes 
that  did  not  exist. 

Q.  Did  you  endeavor  at  all  times  as  secretary  of 
that  company  to  incorporate  in  the  minutes  just  what 
happened  at  the  meetings  ? 

A.  That  was  what  we  had  our  meetings  for. 

Witness  recalled.  j 

Recross-examination. 
The  last  year  the  plant  run  it  made,  I  think,  about 
tw^elve  to  thirteen  thousand  dollars.     [173] 

Deposition  of  A.  G.  Pike,  May  21, 1914. 

(Witness  on  behalf  of  the  Trustee  in  Bankruptcy.) 
(Witness  is  shown  Trustee's  Exhibit  ^^G"  consist- 
ing of  two  sheets.) 

That  is  McPhaden's  handwriting.  I  thought  the 
other  sheet  was  there  until  my  attention  was  called 
to  it.  It  must  be  at  home.  (This  and  other  letters, 
Exhibits  ^'A,''  ^'B,"  ^'C,"  ^^D,"  ^^E,''  "¥''  and 
^^G"  admitted  in  evidence.) 

Cross-examination. 
I  suppose  Mr.  McPhaden  has  the  letters  I  wrote  in 
answer  to  the  letters  filed  in  evidence.     I  kept  no 
copy. 

Witness  Recalled  by  Trustee. 

The  books  of  the  company  do  not  show  any  bonds 

issued.     There  is  no  bond  account  kept  at  the  office. 

The  trustee  kept  the  bond  account  is  my  recollection. 

There   were  two  $100  bonds  sold  for  cash   and  the 
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money  turned  into  the  company,  and  that  is  all  that 
were  sold  for  cash.  The  rest  of  them  were  taken  in 
accounts  for  the  company.  I  do  not  know  to  whom 
those  two  bonds  were  sold. 

Cross-examination. 

I  knew  that  Mr.  McPhaden  was  giving  some  of  his 
time  to  the  selling  of  these  bonds. 

McPhaden  always  had  a  credit  on  the  books  for 
money  paid  in  when  he  took  the  bonds  out.     [174] 

Redirect  Examination. 

I  know  what  patent  the  bonds  claimed  to  be  owned 

by  J.  H.  Osborne  were  given  in  payment  of.     It  was 

a  water  regulator  for  feeding  a  boiler  automatically. 

The  company  never  tried  to  get  any  value  out  of  it. 

They  never  tried  to  make  it  or  sell  it.     It  was  not 

tested  out,  simply  got  the  right  and  did  nothing  with 

it. 

Recross-examination. 

The  bonds  which  were  given  to  Osborne  in  pay- 
ment of  his  patent  did  not  come  out  of  the  treasury 
of  the  company.  They  came  from  McPhaden 's 
bonds.  It  is  not  a  fact  that  Osborne  sold  the  com- 
pany this  patent  for  so  much  money,  or  that  the  com- 
pany complained  of  the  patent  and  McPhaden  com- 
promised with  Osborne  by  giving  the  company  the 
patent  and  paying  Osborne  in  his  own  stock.  He 
gave  Osborne  his  own  bonds,  the  bonds  that  had  been 
issued  to  him. 

A.  G.  PIKE  (recalled)  on  May  27, 1914. 
(On  behalf  of  Trustee  in  Bankruptcy.) 
The  land  up  there,  exclusive  of  buildings,  is  worth 
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from  $33,000'  to  $35,000.  The  buildings  are  worth. 
$9,000.  The  tools  and  machinery  are  worth  some 
thirty  to  thirty-five  thousand  dollars.  No  machine 
does  any  good  standing  still.  The  plant  would  bring 
a  better  price  if  sold  now  than  in  the  future.     [175]. 

Deposition  of  H.  E.  Watson  on  April  27,  1914. 

(Witness  on  behalf  of  Trustee  in  Bankruptcy.) 
I  have  resided  in  Seattle  about  four  years,  engaged 
in  the  real  estate  business.     I  first  became  connected 
with  the  Washington  Steel  &  Bolt  Company  about 
three   years  ago.     In  the  first   place  I  was   simply 
trading  stock  with  McPhaden  and  Pike.     That  was 
the  way  I  got  started  in  it.     Then  I  made  another 
trade  with  McPhaden.     I  acquired  more  or  less  stock. 
There  was  a  time  when  I  became  president  of  the 
Washington  Steel  &  Bolt  Company  and  one  of  the 
Board  of  Directors.     There  was  a  meeting  held  after 
we  were  elected,  but  everything  that  was  done  was 
done  at  the  suggestion  of  Mr.  McPhaden ;  the  affairs 
of  the  company  were  conducted  for  the  benefit  of 
McPhaden.    Whatever  he  wanted  done  he  notified 
the  Board  of  Directors  and  they  did  it.     There  was 
never  a  meeting  that  I  know  of  after  that  time.     In 
other  words,  the  affairs  of  the  Washington  Steel  & 
Bolt  Company  were  being  conducted  for  the  benefit 
of   A.  McPhaden.     I    cannot  remember  the    day  I 
became  President  and  Director.     Approximately,  it 
was  about  three  years  ago  as  I  remember.     There 
were  no  dividends  declared  while  I  was  connected 
with  the  company.     I  was  told  there  was  a  dividend 
just  before  that. 
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I  have  had  several  conversations  with  Pike  and  A. 
C.  Gunn,  and  McPhaden,  after  this  proceeding  in 
bankruptcy  relative  to  the  affairs  of  the  Washington 
Steel  &  Bolt  Company.  They  were  figuring  on 
organizing  a  new  company.  McPhaden  told  me  that 
the  Bank  of  Montreal  was  simply  working  under  his 
instructions.  I  do  not  know  when  the  first  conversa- 
tion with  Pike,  Gunn  and  McPhaden  was  had.  I 
never  saw  the  minute-book  of  the  Washington  Steel 
&  Bolt  Company.  I  did  see  a  copy  of  it  in  my  office 
in  the  Arcade  Building.  I  had  it  about  a  week  and 
turned  it  over  to  Gunn  and  McPhaden.  McPhaden 
[176]  came  and  got  the  book.  He  lives  on  the 
Snake  River.  He  got  the  place,  320  acres,  from  me, 
He  took  the  title  in  his  brother's  name.  He  told  me 
he  took  the  title  that  way  so  his  creditors  couldn't 
get  it.  That  place  is  worth  $35,000.  The  Bank  of 
Montreal  holds  about  $8,000,  of  my  paper — my  com- 
pany paper.  The  notes  w^ere  to  McPhaden  and  I 
paid  them  to  him,  taking  his  receipt  therefor.  He 
put  them  in  the  Bank  of  Montreal.  The  bank  still 
holds  them  and  refuses  to  turn  them  over. 

I  have  known  McPhaden  for  seven  years.  He  was 
then  living  in  Spokane.  I  was  living  in  Spokane. 
I  was  acquainted  with  the  speech  of  people  generally 
speaking  in  Spokane  to  a  certain  extent.  I  learned 
what  his  reputation  was  for  truth  and  veracity.  It 
was  bad.  Jud^ng  from  the  speech  of  people  I  do 
not  deem  it  advisable  to  credit  him  as  a  witness. 
From  the  speech  of  people  I  would  not  believe  him. 
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Cross-examination. 

Q.  Then  when  he  gave  you  some  wild  stories  about 
the  Bank  of  Montreal  doing  just  what  he  wanted 
them  to  do,  you  did  not  believe  them? 

A.  I  did  at  the  time  until  I  found  him  out. 

Q.  You  don 't  believe  it  now,  do  you  ?        A.  No. 

There  must  be  something  wrong  or  the  bank  would' 
not  be  holding  my  notes.  I  gave  McPhaden  $15,000 
in  the  first  place.  $7,000  I  got  back.  The  others 
the  bank  has.  I  paid  the  others,  the  $8,000  to  Mc- 
Phaden about  the  time  they  became  due,  before  they 
were  due,  I  think.  I  have  letters  written  by  him 
acknowledging  the  payment  of  the  notes  and  acknowl- 
edging that  the  bank  has  no  right  to  hold  them. 
They  were  paid  in  the  land  deal.  I  took  another 
piece  of  [177]  land  he  had  in  the  Big  Bend  coun- 
try, and  turned  him  this  ranch  for  the  notes  and  was 
to  get  some  money.  I  never  got  the  money  or  these 
notes.  He  owes  me  in  the  neighborhood  of  $3,500 
on  that  deal.  Besides  this  he  owes  me  in  the  neigh- 
borhood of  seven  or  eight  hundred  dollars,  making 
a  total  of  about  $4,200.  I  do  not  sue  him  or  go  afteu 
this  land  simply  because  I  am  like  the  rest  of  us.  I 
do  not  see  how  I  can  and  I  cannot  fight  him. 

I  became  president  of  the  Washington  Steel  &  Bolt 
Company  some  time  in  May  of  1911,  and  continued  to 
be  president  until  the  trustee  in  bankruptcy  was  ap- 
pointed. I  was  living  at  that  time  in  Seattle.  I 
never  lived  at  Edmonds.  I  do  not  know  what  the 
trustees  who  lived  up  there  might  have  done.  I  con- 
tinued president  until  the  bankruptcy  proceedings. 
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I  do  not  know  who  preceded  me  _as  president.  I  was 
not  a  trustee  of  the  company  before  I  became  pres- 
ident. Until  I  became  president  of  the  company  L 
had  nothing  to  do  with  the  actions  taken  by  the  Board 
of  Trustees  from  time  to  time.  McPhaden  told  me 
that  he  was  trying  to  reorganize  the  Washington 
Steel  &  Bolt  Company.  He  told  me  that  he  and 
Gunn  were  trying  to  reorganize  the  company  and 
that  they  borrowed  some  money  from  McPhaden 's 
brother  to  pay  off  the  indebtedness  against  the  plant. 
One  of  the  things  he  was  going  to  pay  was  a  $375 
check  that  he  gave  me.  One  day  I  asked  him  why 
he  didn't  pay  that,  told  him,  ^^You  have  got  the 
money  from  your  brother,  you  know  I  need  the 
money."  He  said,  ''If  you  need  money,  you  go  get 
it.  I  get  all  the  money  I  want,  and  there  isn't  a 
son-of-a-bitch  of  a  stockholder  who  will  get  it." 

Redirect  Examination. 

Q.  What  became  of  the  old  board  of  trustees  at 
that  time  ?        A.  They  all  dropped  out. 

<Q.  At  whose  suggestion,  McPhaden 's,  and  a  new 
board  elected  by  McPhaden?     [178]         A.  Yes. 

At  the  time  Gunn  and  McPhaden  first  took  up  the 
question  of  a  reorganization  of  the  Washington  Steel 
&  Bolt  Company,  they  talked  to  me  as  tho  they 
were  going  to  reorganize  it  among  the  people  who 
were  in  on  it.  Afterwards,  it  was  different  alto- 
gether. They  were  going  to  organize  it  themselves 
and  leave  the  stockholders  out.  That  was  the  time 
that  he  tokl  me  that  not  a  son-of-a-bitch  of  a  stock- 
holder would  ever  get  a  cent  out  of  it.     [179] 
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(Witness  on  behalf  of  Trustee  in  Bankruptcy.) 
I  have  resided  at  Edmonds  for  about  five  years.  I 
was  at  one  time  connected  with  the  Washington  Steel 
&  Bolt  Company  as  Vice-President.  Mr.  McPhaden 
and  Mr.  Pike  were  in  control  of  its  affairs.  In  the 
miain,  Mr.  McPhaden  would  dictate  any  corre- 
spondence to  Mr.  Pike,  what  he  wanted  done.  The 
resolutions  were  brought  to  me  as  they  wanted  them 
passed.  Sometimes  we  had  a  meeting  and  sometimes 
not.  They  would  bring  them  to  me  wherever  they 
caught  me  about  Edmonds.  In  some  cases  I  would 
sign  them,  and  some  not.  I  own  something  around 
36,000  shares  of  stock.  I  purchased  them  from  Mr. 
Pike.  Part  of  the  consideration  was  services.  I 
paid  no  monetary  consideration.  I  became  a  di- 
rector about  six  months  after  I  went  to  Edmonds,  five 
years  ago.  I  was  director  of  the  Washington  Steel 
&  Bolt  Company  down  to  the  bankruptcy  proceed- 
ings. 

I  am  in  the  electric  business  at  Edmonds,  selling 
power  (and  light.  My  electric  light  plant  joins  the 
property  of  the  Washington  Steel  &  Bolt  Company. 
The  land  of  the  Washington  Steel  &  Bolt  Company 
is  worth  between  $30,000  and  $40,000  and  the  build- 
ings are  worth  about  $6,000.  I  identify  the  signa- 
ture of  letters  marked  for  identification  Exhibits 
^^A,"  ^^B,"  ^^C,''  "J),''  "W  and  "¥''  as  that  of  Mr. 
McPhaden,  once  the  president  of  the  Washington 
Steel  &  Bolt  Company.  I  do  not  recall  that  I  ever 
saw  the  letters  before.     I  know  the  handwriting. 
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Eegarding  any  meetings  of  the  Board  of  Directors 
at  the  company's  office,  or  anywhere  else,  as  a  body 
in  which  any  action  was  taken  relative  to  the  issu- 
ance of  bonds  of  the  company,  I  could  not  be  positive 
as  to  that.  There  was  early  in  the  game,  when  I 
first  went  there,  there  was  either  a  meeting  called  to 
ratify  the  issuance  of  bonds  or  float  a  bond  issue. 
[180] 

The  bonds  referred  to  lat  that  meeting  of  the  Board 
of  Trustees  were  part  of  them  issued  to  McPhaden 
and  pal't  to  Pike.  I  do  not  just  remember.  The 
bonds  issued  to  McPhaden  were  issued  to  him  in  pay- 
ment of  moneys  that  he  claimed  to  have  advanced 
to  the  company,  as  I  understood  it,  and  those  are 
the  bonds  I  have  in  mind.  I  do  not  remember  at 
w^hat  price  McPhaden  took  the  bonds.  I  do  not  re- 
call any  other  meeting  of  the  Board  of  Directors 
where  they  got  together  where  any  resolution  for  a 
bond  issue  was  adopted,  passed  or  presented.  The 
resolution  I  signed  at  the  office  of  the  company  on 
one  occasion  was  one  gotten  out  by  Mr.  'Olson  pur- 
porting to  be  a  meeting  of  the  directors  lauthorizing 
them  to  issue  bonds  for  $25,000  payable  to  the  Bank 
of  Montreal,  or  someone  like  that,  as  near  as  I  can 
remember.  I  was  called  by  telephone  to  come  to  the 
bolt  works,  and  sign  a  resolution.  After  getting 
there  I  read  the  resolution  and  said  to  the  secretary,* 
Mr.  Barbour,  ''Is  there  any  danger  of  getting  in 
any  trouble  by  signing  this?"  And  he  said  that  it 
was  not  worth  the  paper  it  was  written  on.  I  signed 
it.     Barbour  was  not  a  director.     Pike  was  not  pres- 
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ent.  I  was  the  only  director  present.  Dr.  Hall  came 
in  afterwards  and  as  I  remember  asked  about  the 
same  question  that  I  did.  Dr.  Hall  signed  it.  At 
that  time  he  and  I  were  the  only  directors  present. 
(Petitioner's  Exhibit  37  shown  witness.)  Such  a 
resolution  as  that,  or  a  resolution  of  which  that  is  a 
copy,  was  never  passed  by  the  Board  of  Directors 
sitting  as  a  Board  of  Directors. 

There  was  supposed  to  be  five  directors  at  that  time, 
three  of  us  dead  ones.  I  have  ijo  recollection  of  the 
number  of  the  directors  being  changed.  Mr.  Pike 
usually  brought  the  resolutions  to  me  for  signing. 

Cross-examination. 

The  Washington  Steel  &  Bolt  Company  was  the 
first  time  I  [181]  ever  held  office  in  a  corporation. 
I  did  not  take  an  oath  as  Vice-President  or  as  trus- 
tee— I  was  not  asked  to.  I  do  not  remember  the  date 
when  I  was  made  director.  I  attended  a  stockhold- 
ers' meeting  each  year. 

I  do  not  remember  attending  any  other  meetings. 
Whenever  they  called  me  I  went. 

I  do  not  remember  attending  any  meetings  ex- 
cept the  stockholders  Vmeetings.  I  never  signed  any 
statement  pertaining  to  the  Washington  Steel  & 
Bolt  Company  that  was  false.  Every  statement 
that  I  signed  was  a  truthful  statement,  so  far  as  I 
know.  I  did  not  say  that  I  remember  having  signed 
certain  papers  brought  to  me  by  Mr.  Pike.  I  said 
that  this  particular  resolution  was  handed  to  me  by 
Mr.  Barbour  to  sign.  I  do  not  remember  of  any 
other  resolutions  having  been  handed  to  me  for 
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signing.  To  tell  the  truth,  I  remember  very  little 
about  it.  I  told  you  why  I  remembered  that.  I 
was  very  explicit  in  that  line.  I  never  at  any  time 
signed  any  statement  purporting  to  be  a  resolution, 
which  was  false,  to  trick  the  Bank  of  Montreal  or 
anyone  else.  Whatever  I  did  was  in  good  faith  abso- 
lutely. I  took  the  word  of  the  others.  I  said  that 
sometimes  I  signed  resolutions  and  papers  that  were 
passed  to  me  and  sometimes  not.  Well,  whenever 
it  was  legitimate,  what  I  thought  was  right.  I  ex- 
ercised my  own  judgment  so  far  as  they  would  give 
me  to  understand  the  motive  of  the  business,  what 
they  were  doing.  I  never  signed  anything  blindly, 
not  [182]  knowing  about  it.  As  a  matter  of  fact, 
I  do  not  remember  very  much  about  what  I  did  as 
an  officer  of  the  company.  Just  routine  business; 
that  is  all. 

Redirect  Examination. 
I  ascertained  whether  the  statements  that  I  signed 
were  true  or  false  through  Mr.  Pike.  He  would  say 
that  they  wanted  to  do  so  and  so,  and  were  going  to 
get  this  money  here  and  that  money  there,  and 
wanted  a  resolution  to  that  effect  or  McPhaden 
would  write  over  his  instructions  for  him  to  carry 
out.  I  took  for  granted  that  what  they  said  was 
true.     I  did  not  examine  the  books. 

Recross-examination. 

I  depended  upon  Mr.  Pike  for  the  statement  of 

fact  in  reference  to  finances.    He  was  the  treasurer 

and  secretary  and  manager,  but  so  far  as  declarations 

of  fact  concerning  myself  are  concerned,  I  made  no 
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false  statement.    I  never  signed  one,  not  that  I  know 
of.    I  never  made  a  false  statement  as  to  what  I  did 
or  did  not  do.     [183]i 

Deposition  of  A.  M.  Yost  on  May  21,  1914. 

(Witness  on  behalf  of  Trustee  in  Bankruptcy.) 
I  live  at  Edmonds  and  have  resided  there  for 
twenty-four  years.  I  used  to  be  in  the  mill  busi- 
ness. I  am  not  doing  anything  at  present.  I  have 
retired.  I  do  not  know  whether  I  was  connected 
with  the  Washington  Steel  &  Bolt  Company  or  not. 
I  bought  a  few  shares  of  stock,  $1000'  or  something 
like  that  from  Mr.  Pike,  and  the  first  thing  I  knew 
after  that  they  called  me  a  trustee.  I  attended  one 
meeting  and  immediately  resigned.  I  stayed  there 
and  listened  to  the  doings  just  what  it  was,  and  then 
resigned  right  after  that.  That  disgusted  me.  That 
meeting  was  in  the  fall  of  1908,  as  near  as  I  can  re- 
member. I  do  not  recollect  that  there  were  any 
resolutions  passed  at  that  meeting  for  the  issuance 
of  bonds.  I  never  signed  any  resolutions  to  my 
knowledge,  authorizing  the  issuance  of  bonds.  Mr. 
McPhaden  seemed  to  me  that  he  was  the  whole  thing 
and  the  only  thing.  I  got  disgusted  at  once  because 
I  did  not  want  anything  to  do  with  a  one-sided  ar- 
rangement. That  is  what  caused  my  resignation  at 
once. 

I  do  not  know  that  I  ever  was  a  director.  I  at- 
tended one  meeting  and  resigned  right  away.  I 
didn't  know  I  was  a  director  until  the  day  before  it 
was  called.     I  got  a  notice  of  the  meeting  from  Mr. 
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Pike.    I  was  never  sworn  in  as  a  director  to  my 

knowledge. 

I  am  connected  with  the  Spring  Water  Company 
furnishing  water  to  the  city  of  Edmonds.  I  do  not 
know  as  I  ever  knew  Mr.  McPhaden  until  the  day 
they  appointed  me  and  introduced  me  to  him.  That 
was  the  first  time  I  saw  him  to  my  recollection.  In 
fact,  it  was  the  last  time  I  guess.  I  have  heard  dis- 
cussions among  the  people  at  Edmonds  as  to  the 
reputation  for  truth  and  veracity  of  Mr.  McPhaden, 
talks  on  the  streets.  I  know  the  opinion  of  people 
in  and  around  Edmonds  touching  his  truth  and 
veracity.  From  the  speech  [184]  of  people 
around  Edmonds  his  reputation  for  truth  and 
veracity  is  bad.  Based  upon  that  reputation  I  would 
not  deem  him  entitled  to  credit  as  a  witness. 

Cross-examination. 
I  never  saw  McPhaden  but  once;  do  not  know 
whether  he  was  in  Edmonds  very  much  or  not. 
Edmonds  has  a  population  of  1000  or  1200  people. 
I  knew  Mr.  Pike  was  the  man  in  charge  of  the  Wash- 
ington Steel  &  Bolt  Company.  I  knew  Mr.  Mc- 
Phaden lived  and  operated  in  Spokane  during  that 
time.  It  is  generally  a  fact  that  when  a  person  pro- 
motes an  enterprise  of  any  kind  and  for  any  reason 
that  enterprise  becomes  a  failure  or  passes  into  the 
hands  of  a  receiver,  leaving  debts,  it  always  casts 
an  odium  upon  the  person  promoting  it,  no  matter 
how  sincere  he  may  be,  and  I  presume  whatever  bad 
reputation  Mr.  McPhaden  may  have  in  Edmonds 
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is  due  very  largely  to  the  fact  that  his  enterprise 

there  was  a  failure  and  did  not  pay  its  debts.     [185] 

Deposition  of  Dr.  H.  W.  Hall,  May  21, 1914. 

(Witness  on  behalf  of  Trustee  in  Bankruptcy.) 
I  have  resided  at  Edmonds  for  ten  years  last 
passed.  Have  been  during  said  time  a  physician 
and  surgeon  in  practice  there.  There  was  a  time 
when  I  was  connected  with  the  Washington  Steel  & 
Bolt  Company.  I  could  not  state,  with  reference  to 
the  books  of  the  company,  when  that  connection 
began.  I  think  I  was  director  about  two  years.  I 
do  not  know.  I  resigned  I  think  just  before  the 
bankruptcy  proceedings.  My  impression  is — but 
now  it  might  have  been — I  don't  think  it  was  over 
three  years — I  think  it  was  about  two  years. 

I  own  somewhere  between  one  and  two  hundred 
shares  of  stock  of  the  Washington  Steel  &  Bolt 
Company.  I  acquired  it  from  Mr.  Pike.  I  paid 
cash  for  it.  I  do  not  know  how  long  after  I  acquired 
the  stock  I  was  elected  trustee,  I  think  a  few  months 
after.  That  is  my  impression.  Of  course,  I  can- 
not give  anything  exact  because  it  was  a  long  time 
ago  and  I  did  not  keep  any  notes  on  it.  I  think  I 
was  elected  at  one  of  the  annual  meetings  but  it 
seems  to  me  that  I  was  on  the  Board  of  Trustees  be- 
fore that,  but  of  course,  this  whole  matter  is  rather 
hazy.  I  never  took  an  oath  of  office  as  trustee  in 
that  concern  and  I  never  saw  anybody  else  take  an 
oath  as  trustee,  no  oaths  administered.  During  the 
time  I  was  trustee   some  of  the  resolutions   were 
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passed  at  the  office,  and  some  of  them  were  written 
up  and  brought  around  to  us  to  sign  purporting  to 
be  a  meeting.  I  could  not  say  how  many  meetings 
of  the  Board  of  Directors  I  attended  while  I  was 
director.     I  know  there  were  several. 

Q.  Do  you  recall  the  signing  of  a  resolution  pro- 
viding for  the  issuing  of  $25,000  of  bonds  to  the  Bank 
of  Montreal  as  collateral  for  a  loan  that  the  bank 
was  carrying?     [186] 

A.  I  remember  I  signed  something  for  some  bonds, 
but  I  do  not  remember  much  about  it. 

It  seems  to  me  there  were  two  batches  of  bonds 
issued.  That  is  my  recollection  but  I  won't  be  sure 
about  it,  and  my  impression  is  that  I  signed  them 
both.  I  could  not  say  whether  I  signed  them  at  the 
office  or  at  home.  I  know  I  had  some  meetings  at 
the  office  and  some  were  brought  to  me.  I  think  the 
first  resolution  for  bonds  we  signed  was  at  the  full 
board  meeting.  A  part  of  the  time  the  board  con- 
sisted of  five  and  a  part  of  the  time  I  think  it  was 
seven  members.  I  mean  I  think  it  was  three  and  five 
members.  Isn't  that  right?  I  know  after  a  time 
the  number  was  reduced  so  that  it  would  make  three 
of  us  in  town,  a  majority  of  the  board.  The  three 
were  Mr.  Pike,  Mr.  Ammon  and  myself.  I  heard 
the  testimony  of  Mr.  Ammon  concerning  the  sign- 
ing of  the  resolution  of  the  Board  of  Directors 
touching  the  issuing  of  $25,000  in  bonds.  I  recall 
going  to  a  meeting,  but  now  I  could  not  say  what 
meeting  it  was.  I  remember  coming  in  from  the 
country  from  Lake  Ballinger  and  going  down  late 
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to  a  meeting  when  Mr.  Ammon  and  Mr.  Barbour,  I 
think,  were  the  only  ones  there.  I  think  I  signed 
a  resolution  at  that  time.  I  would  not  swear  posi- 
tively. At  the  time  I  signed  the  other  resolution 
for  the  issuance  of  bonds  it  seems  to  me  there  were 
present  Mr.  Pike,  Mr.  Ammon  and  Mr.  McPhaden 
and  Mr.  Barbour.  That  is  my  impression.  Mr. 
Barbour  was  not  a  trustee.  He  was  book-keeper. 
It  seems  to  me  that  was  the  first  batch  of  bonds.  I 
do  not  remember,  I  could  not  say  whether  those  went 
to  Pike  and  McPhaden  or  the  Bank  of  Montreal. 
One  meeting  took  place  before  the  other.  I  do  not 
know  whether  it  was  a  month  or  several  months  be- 
tw^een  them,  the  first  meeting  when  we  had  a  full 
board  there.  The  first  meeting,  as  I  remember,  was 
not  at  the  first  part  of  my  term.  It  might  have 
been  rather  toward  the  latter  part.  I  think  [187] 
that  the  full  board  was  present  at  the  first  meeting, 
and  the  time  Ammon  and  I  were  there  alone,  it  is 
my  impression,  was  the  latter  meeting.  There  were 
times  when  resolutions  were  brought  to  me  to  be 
signed  purporting  to  have  been  the  resolutions  of 
the  Board  of  Directors  when  there  was  no  meeting. 
They  told  me  it  was  the  same  thing  if  we  agreed 
upon  those  things  that  were  brought  to  us;  it  was 
the  same  thing  as  a  meeting;  that  the  effect  was  the 
same  as  if  we  had  a  meeting.  It  was  written  up  for 
us  to  sign.  During  the  time  I  was  director  it  was 
very  evident  that  Mr.  McPhaden  was  the  whole 
thing.  The  letters  directed  what  was  to  be  done  and 
I  think  those  directions  were  usually  carried  out. 
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Cross-examination. 

We,  the  directors,  always  acted  in  good  faith,  and 
every  letter  which  came  from  McPhaden  was  con- 
sidered by  me  as  a  man;  that  is,  I  exercised  my  judg- 
ment in  reference  to  it,  and  I  never  knowingly 
passed  a  resolution  of  that  company  which  would 
operate  injuriously  to  it  or  to  the  damage  of  any- 
one else  and  whenever  I  followed  the  directions  of 
Mr.  McPhaden  it  was  my  best  judgment  that  those 
directions  should  be  carried  out.  And  when  these 
letters  of  McPhaden  were  read  we  discussed  them 
and  if  he  had  directed  us  to  do  anything  which 
would  seem  to  us  injurious  to  the  company  we  would 
not  have  acted  or  carried  them  out.  Now,  referring 
to  the  resolutions  which  were  brought  to  me  to  sign, 
and  which  were  signed  not  in  a  meeting,  I  will  state 
that  we  saw  each  other  almost  daily  or  frequently, 
and  we  discussed  the  matters  of  the  Washington 
Steel  &  Bolt  Company.  I  do  not  think, — I  never 
did  sign  a  resolution  but  what  was  talked  over  more 
or  less  and  I  never  signed  a  resolution  upon  which 
our  minds  had  not  agreed;  that  is,  agreed  that  it  was 
the  best  thing  to  do.  When  I  came  down  from  Lake 
Ballinger  on  that  occasion,  Mr.  Ammon  and  .Mr. 
Barbour  were  there.  I  don't  think  Mr.  Pike  was 
there.  Mr.  Ammon  was  Vice-President  and  I  was 
a  trustee  at  the  time.     [188] 

The  other  trustee  was  Mr.  Pike  and  I  think  there 
were  two  in  Spokane.  I  am  not  sure  that  I  had 
talked  this  resolution  over  previously  with  Mr. 
Pike.     I  do  not  remember  that  I  did.     Of  course, 
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this  is  several  years  ago  and  I  kept  no  record  of  it. 
I  did  not,  to  my  knowledge,  subscribe  to  any  resolu- 
tion or  any  declaration  which  was  a  falsehood.  I 
did  not  intend  to  surely.  It  may  have  been  mis- 
represented to  me  in  that  way.  That  is,  some  fact 
or  financial  condition  may  have  been  misrepresented, 
but  as  to  any  act  of  my  own,  I  never  subscribed  to 
a  falsehood, — not  intentionally.  Papers  have  been 
handed  me  to  sign  purporting  to  be  meetings  when 
there  was  really  no  meeting,  but  we  talked  it  over 
and  agreed  upon  it  and  the  paper  was  brought  to  us 
to  sign.  Of  course,  I  would  not  want  to  say  that 
we  had  a  meeting  although  the  paper  said  we  had  a 
meeting.  It  was  a  lie,  you  know.  I  have  done  that, 
but  as  I  understood  it,  it  amounted  to  the  same  thing. 
I  never  intentionally  caused  to  be  recorded  in  the 
books  of  the  company  any  resolution  or  statement 
for  the  purpose  of  deceiving  anyone  in  acting  on 
what  appeared  there.  As  I  understood  it,  the  reso- 
lution in  reference  to  the  bonds  given  to  the  Bank 
of  Montreal  was  to  put  up  those  bonds  with  the 
Bank  of  Montreal  and  the  Bank  of  Montreal  would 
give  them  the  money  to  run  the  plant.  That  is  my 
recollection.  I  did  not  know  very  much  about  the 
financial  condition.  Mr.  Pike  often  told  me  he  was 
going  to  explain  it  to  me  but  never  got  around  to  it. 
I  do  not  know  the  period  that  my  office  covered. 
We  talked  the  matters  in  reference  to  the  resolu- 
tions over  sometimes  on  a  street  corner  and  wherever 
we  happened  to  be,  sometimes  in  Amnion's  office. 
Q.  But  not  at  a  meeting  of  the  Board  of  Directors? 
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A.  If  we  had  it  talked  over  at  a  meeting  of  the 
Directors  we  would  vote  there  and  record  it.     [189] 

Eesolutions  even  after  a  meeting  at  the  office 
would  be  written  up  and  sent  to  us  to  sign  or  ratify 
what  we  voted  at  the  meeting. 

Redirect  Examination. 
As  a  matter  of  fact,  I  made  no  personal  investiga- 
tion as  to  the  condition  of  the  affairs  of  the  company 
at  the  time  of  signing  any  of  these  resolutions  fur- 
ther than  asking  Pike  or  McPhaden.  I  did  not 
know  what  I  could  have  found  or  where  else  to  go 
except  to  them.  These  various  resolutions  that  I 
signed,  were,  I  think,  nearly  always  asked  for  by  Mr. 
McPhaden.     [190] 

Deposition  of  C.  F.  Chapin. 

Introduced  and  received  in  evidence  taken  at  the 
request  of  Washington  Trust  Co.  in  Spokane,  Wash- 
ington, Feb.  20,  1914. 

My  name  is  C.  F.  Chapin,  age  55.  I  reside  at 
Coeur  d'Alene,  Idaho.  I  am  the  owner  of  some  of 
the  bonds  issued  by  the  Washington  Steel  &  Bolt 
Company.  I  purchased  first  three  $500  bonds  in  the 
office  of  the  company  in  Spokane.  I  cannot  state 
the  date  exactly.  I  think  the  first  year  they  were 
issued  in  1908.  My  recollection  is  that  I  bought 
them  soon  after  they  were  issued.  I  paid  90f  on  the 
dollar,  say  $1500  worth  of  bonds,  I  think  it  was 
$1350;  anyway  it  was  90^'  on  the  dollar.  I  purchased 
two  $500  bonds  of  E.  M.  Gallant  later  on,  on  the  sec- 
ond day  of  April,  1909.     I  considered  that  I  paid 


Washington  Trust  Company  et  ah  215 

(Deposition  of  C.  F.  Chapin.) 

par  for  these.  I  bought  some  other  stock  with  them, 
20,000  shares  of  stock  in  the  Sauve  Electric  Coil 
Company,  14,000  of  the  Washington  Steel  &  Bolt 
Company  and  $1000  worth  of  bonds  of  the  Washing- 
ton Steel  &  Bolt  Company.  For  all  of  this  I  paid 
$2,500  and  received  a  receipt  for  the  purchase  price. 
(The  receipt  was  received  in  evidence  and  marked 
petitioner's  exhibit  ^^1.")  I  do  not  recall  what  price 
was  fixed  upon  the  $1000  worth  of  bonds  which  I 
purchased  under  this  agreement,  but  I  considered 
I  was  paying  par  value  and  that  they  were  worth  it. 
I  was  interested  in  the  company,  had  a  lot  of  the 
stock  and  I  certainly  thought  the  bonds  were  worth 
par.  There  was  no  value  to  this  other  stuff  that  I 
got  in  this  transaction.  There  was  no  market  value 
for  any  of  it  really,  there  was  no  real  market  for  it, 
no  real  sale  for  it.  I  have  five  bonds,  in  regard  to 
which  I  have  just  testified.  (Chapin 's  bonds  were 
received  in  evidence  and  marked  petitioner's  Ex- 
hibits 2,  3,  4,  5  and  6.)  Exhibits  2,  3  and  4  were  the 
first  purchase.  [190^]  These  bonds  were  pur- 
chased by  me  in  the  due  course  of  business.  I  paid 
for  them  by  check.  I  do  not  think  that  I  saw  the 
deed  of  trust  securing  the  bonds  prior  to  the  time 
of  purchase;  that  is  my  recollection,  I  never  saw  it. 

Q.  Had  you  received  any  information  as  to  what 
the  deed  of  trust  contained  or  as  to  how  the  bonds 
were  secured? 

A.  Why,  I  think  I  was  told  they  were  secured  on 
the  property  there,  that  is  my  recollection. 

None  of  the  coupons  have  been  paid  which  are  now 
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a  part  of  the  bonds  and  have  not  been  clipped.  At 
the  time  I  acquired  these  bonds  I  had  no  knowledge 
or  notice  that  their  validity  was  questioned,  or  that 
they  were  in  any  way  criticized  or  any  objection 
raised  to  the  legality  of  them.  I  purchased  and  paid 
for  each  of  them  in  good  faith  believing  that  they 
were  legal  and  valid.  I  consented  to  the  Washing- 
ton Trust  Go's,  proceeding  to  foreclose  the  mortgage 
or  trust  deed  upon  the  property  of  the  Washington 
Steel  &  Bolt  Company. 

Cross-examination. 
I  have  been  a  stockholder  in  the  Washington  Steel 
&  Bolt  Co.  about  five  years,  to  the  best  of  my  recol- 
lection.    I  was  a  stockholder  before  the  plant  was 
in  operation.     I  bought  stock  for  the  purpose  of 
building  the  plant,  and  it  was  before  the  date  of 
these  bonds.     Just  what  date  I  cannot  say.     I  was 
at  no  time  a  director  nor  did  I  participate  in  the 
stockholders'  meetings  that  authorized  the  making 
of  the  trust  deed.     I  never  took  part  in  any  of  the 
stockholders'  meetings.     To  the  best  of  my  recollec- 
tion, I  am  very  sure  I  did  not.     I  purchased  the 
first  three  bonds  in  the  company's  office  of  Mc- 
Phaden  who  was  the  president  of  the  company,  and 
I  understood  I  was  bujdng  of  the  company.     At  that 
time  I  think  I  owned  10,000  shares  of  stock  of  the 
Washington    Steel    &    Bolt    Company.      I    am    a 
rancher.     My  business  has  been  mining  principally, 
[191]     but  I  have  not  done  any  recently.     My  busi- 
ness was  not  dealing  in  stock  and  bonds.     I  invested 
in  the  stock  of  the  Washington  Steel  &  Bolt  Com- 
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pany  as  a  speculation  but  as  to  the  bonds  as  an  in- 
vestment.    I  got  acquainted  with  McPhaden  about 
the  time  I  bought  the  first  stock.     I  was  one  of  the 
first  stockholders.     [192] 

Deposition  of  Meta  McElroy. 

Received  in  evidence  taken  at  the  request  of  Wash- 
ington Trust  Co.,  in  Spokane,  Wn.,  on  Feb.  20,  1914. 

My  name  is  Mrs.  Meta  McElroy ;  age  51.    I  reside 
in  Spokane,  Washington,  and  have  lived  there  six- 
teen years.     I  am  the  owner  of  some  of  the  bonds  of 
the  Washington  Steel  &  Bolt  Co.     I  purchased  one 
bond  of  $1,000  and  one  of  $500  on  Sept.  26,  1908. 
These  were  purchased  from  Mr.  A.  McPhaden  and 
I  paid  $1,500,  for  them  by  check.     (The  check  was 
received  in  evidence  and  marked  Petitioner's  Ex- 
hibit 7.)     I  later  purchased  on  June  16,  1909,  five 
$100  bonds  from  L.  R.  Van  DeBogart,  a  fonner  part- 
ner of  McPhaden.    I  paid  for  these  bonds  $100  in 
cash  and  $360  in  check,  making  $460.     Those  are  all 
the  bonds  I  purchased.    At  the  time  of  the  purchase 
I  had  no  notice  or  knowledge  that  their  validity  was 
questioned,  or  that  any  question  had  been  raised  as 
to  their  validity  in  any  way.     I  am  willing  to  have 
the  foreclosure  proceeding  for  the  benefit  of  myself 
and  other  bond  holders.    At  the  time  I  purchased 
the  bonds  I  understood  they   were  secured   by  the 
factory,  its  output  and  the  property  of  the  Washing- 
ton Steel  &  Bolt  Company.     I  understood  there  was 
a  first  mortgage  securing  them.     (  The  check  for  $360 
was  received  in  evidence  as  Petitioner's  Exhibit  8. 
Also  bonds  Nos.  700  and  706  belonging  to  Meta  Mc- 
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Elroy  were  received  in  evidence  as  Petitioner's  Ex- 
hibits 9  and  10  and  bonds  numbered  439,  440,  441, 
442  and  446  were  received  in  evidence  as  Petitioner's 
Exhibits  11,  12,  13,  14  and  15.)  I  purchased  bonds 
Nos.  700  and  706  first. 

Cross-examination. 
I  understood  that  McPhaden  was  selling  me  the 
bonds  for  the  company.  I  was  a  stockholder  in  the 
Washington  Steel  &  Bolt  Co.  at  the  time  I  bought 
these  bonds.  I  never  attended  any  of  the  [193] 
meetings  of  the  stockholders,  and  have  never  seen 
the  trust  deed  in  question  or  a  copy  of  it. 

Redirect  Examination. 
None   of  the   interest   has   been   paid   upon   the 
coupons  annexed  to  the  bonds.     There  have  been  six 
semi-annual  pajmients  of  interest  made  on  each  bond. 
[194] 

Deposition  of  W.  J.  Ambrose. 
Received  in  evidence  taken  at  the  request  of  Wash- 
ington Trust  Co. 

In  Spokane,  Wn.,  on  Feb.  20,  1914. 
I  am  manage^  of  the  Spokane  Branch  of  the  Bank 
of  Montreal.  The  Bank  of  Montreal  holds  $47,900 
worth  of  bonds  of  the  Washington  Steel  &  Bolt  Com- 
pany, which  are  secured  by  trust  deed  or  mortgage 
of  the  Washington  Trust  Company.  These  bonds 
are  now  in  the  possession  of  the  Bank  of  Montreal. 
The  following  bonds  held  by  the  Bank  of  Montreal 
w^ere  received  in  evidence:  Nos.  702,  704,  705;  708 
to  716  both  inclusive;  718  to  732,  both  inclusive; 
being  27  bonds  of  $1000  each;  Nos.  661,  663,  667  to 
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671,  both  inclusive,  674  to  690'  both  inclusive;  695 
and  699,  26  bonds  of  $500  each ;  291  to  300,  both  in- 
clusive—10  bonds  of  $100  each;  665,  666,  672  and 
673—4  bonds  of  $500  each ;  703  and  707— two  bonds 
of  $1000  each,  399  to  407,  both  inclusive,  nine  bonds 
of  $100.00;  691  to  694,  both  inclusive,  four  bonds  of 
$500  each. 

(Bonds  received  in  evidence  in  packages,  as  Ex- 
hibits 16,  17,  18,  19  and  20).     We  hold  these  bonds 
as  collateral  security  for  advances  made  to  the  Wash- 
ington Steel  &  Bolt  Company  amounting  in  all  to 
$20,000  made  as  follows:  On  May  1,  1909,  $10,000; 
on    May    11,    1909,    $5,000.00;    on   June    16,    1909' 
$2,500.00  and  on  July  28,  1909,  $2,500.00.     This  in- 
debtedness   is  evidenced  by   promissory  notes   exe- 
cuted by  A.  G.  Pike  and  A.  McPhaden  in  favor  of 
the  Washington  Steel  &  Bolt  Company  and  endorsed 
by  it.     The  money  was  loaned  directly  to  the  Wash- 
ington Steel  &  Bolt  Company  and  the  transactions 
were  had  in  the  ordinary  course  of  business  of  the 
bank.     The  money  was  loaned  upon  the  faith  of  the 
collateral    security    or    the    bonds.     The    Bank    of 
[195]     Montreal  requested  the  Washington  Trust 
Company  in  writing  to  foreclose  on  the  mortgage  or 
trust  deed  securing  the  bonds.     (This  written  re- 
quest dated  Feb.  19, 1912,  was  received  in  evidence  as 
Petitioner's  Exhibit  21.)     No  portion  of  the  prin- 
cipal represented  by  the  notes  has  been  paid.     Inter- 
est has  been  paid  upon  the  notes  up  to  December  23, 
1910.     The  endorsements  upon  the  back  of  each  of 
the  notes  show  this  to  be  so.     (The  four  promissory 
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notes  were  received. in  evidence  as  Petitioner's  Ex- 
hibits 22,  23,  24  and  25.)  To  the  best  of  my  knowl- 
edge, the  bank  had  no  notice  of  any  claim  on  the 
part  of  anyone  that  the  trust  deed  was  invalid  at  the 
time  the  loans  were  made. 

Cross-examination. 
I  have  been  manager  of  the  Spokane  branch  of 
the  Bank  of  Montreal  since  July  1,  1912.  Prior  to 
that  time,  I  had  no  connection  with  this  branch.  The 
testimony  which  I  have  given  relative  to  the  giving 
of  these  notes.  Exhibits  22  to  25  inclusive,  and  the. 
turning  over  to  the  bank  as  collateral,  of  the  bonds 
Exhibits  16  to  20,  inclusive,  is  not  from  any  personal 
knowledge  that  I  have  concerning  the  matter,  but 
from  the  records  of  the  bank.  At  the  time  these 
notes  were  given  and  these  bonds  were  turned  over 
to  the  bank,  A.  H.  Buchanan  was  manager  of  the 
bank.  He  died  in  October,  1912.  Personally,  I  have 
no  knowledge  of  the  transaction  between  either  the 
Washington  Steel  &  Bolt  Company  or  McPhaden 
and  Pike  at  the  time  of  the  execution  and  discount 
of  these  four  notes,  nor  have  I  any  knowledge  of  the 
transactions  which  took  place  between  the  Bank  of 
Montreal  and  the  Washington  Steel  &  Bolt  Company 
or  McPhaden,  or  Pike,  or  any  of  them,  at  the  time 
these  bonds  were  turned  over  to  the  bank,  except  from 
the  record  of  the  bank.  The  bank  holds  other  secur- 
ity, collateral  to  these  notes,  viz. :  eight  $1000  notes 
of  the  West  Coast  Investment  Company,  all  dated 
June  26,  1911,  drawn  on  demand;  also  [196]  three 
notes  signed  by  C.  O.  and  S.  S.  Bassetts — all  dated 
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Dec.  1,  1909,  one  for  $2,000,  payable  Oct.  1,  1911; 
one  for  $1,500  payable  Apr.  1,  1912;  and  the  other 
for  $1,750.00  payable  Oct.  1,  1912.  All  these  notes 
were  made  payable  to  A.  McPhaden  and  endorsed 
by  him.  We  also  hold  75,049  shares  of  Alder  Cfeek 
Mining  Company  stock — par  value  $1.00  each.  The 
Washington  Steel  &  Bolt  Company  got  credit  in  its 
account  in  the  bank  for  the  $20,000.00  proceeds  of  the 
four  notes.  The  checking  account  was  closed  about 
1910,  I  think.     I  presume  it  was  balanced. 

Eedirect  Examination. 
The  records  of  the  loans  and  collateral  of  the 
Washington  Steel  &  Bolt  Company  are  the  same  as 
of  any  other  loan  with  collateral.  The  Bank  of  Mon- 
treal has  never  realized  anything  upon  any  of  the 
other  collateral  which  I  have  testified  it  holds.  I 
am  informed  the  West  Coast  Investment  Co.  has  no 
assets.  We  have  been  unable  to  collect  any  money 
from  the  Bassetts  although  we  have  made  several 
attempts  by  personal  requests  and  by  letter.  The 
mining  stock  has  no  present  market  value.     [197] 

Deposition  of  R.  L.  Webster. 

Received  in  evidence  taken  at  request  of  Wash- 
ington Trust  Company,  in  Spokane,  Wn.,  on  Feb.  20, 
1914. 

My  name  is  R.  L.  Webster,  age  43;  I  reside  in  Spo- 
kane, Washington.  I  am  Secretary  of  the  Washing- 
ton Trust  Company,  and  have  been  for  over  ten 
years.  I  am  acquainted  with  the  transactions  be- 
tween the  Washington  Steel  &  Bolt  Company  and 
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the  Washington  Trust  Company.  To  the  best  of  my 
knowledge  the  mortgage  deed  or  trust  deed  was 
signed  by  me  as  secretary  on  Sept.  9,  1908.  As 
trustee  under  the  deed  of  trust  the  Washington 
Trust  Company  certified  bonds  as  follows: 

November  16,  1909,  Nos.  291  to  295,  inclusive,  par 
value  $100  each;  February  26,  1910,  Nos.  296  to  300, 
inclusive,  par  value  $100  each;  December  9,  1908, 
Nos.  399  to  407,  inclusive,  par  value  $100  each;  Sep- 
tember 17,  1909,  Nos.  408  and  446  par  value  $100 
each;  December  18,  1908,  Nos.  409  to  438,  inclusive, 
par  value  $100  each;  September  23,  1908,  Nos.  498  to 
500,  inclusive,  par  value  $100  each;  September  23, 
1908,  Nos.  564  to  700',  inclusive,  par  value  $500  each; 
September  23,  1908,  Nos.  701  to  750',  inclusive,  par 
value  $1000  each;  January  8,  1909,  Nos.  439  to  445, 
inclusive,  par  value  $100'  each. 

I  certified  the  bonds  attaching  my  signature  to  the 
certification  blank  on  the  bond  as  secretary  and  re- 
corded them  in  our  records.  Some  of  the  bonds  cer- 
tified by  us  were  later  presented  to  me  to  be  regis- 
tered. The  Bank  of  Montreal  presented  bonds  291 
to  300  inclusive,  399  to  407  inclusive;  661  to  663,  665 
to  695,  both  inclusive;  699,  702  to  705,  both  inclusive; 
707  to  716,  both  inclusive;  718  to  732,  both  inclusive; 
662  and  664.  With  the  exception  of  Nos.  662  and 
664  the  bonds  of  the  Bank  of  Montreal  were 
registered  on  the  12th  day  of  June,  1911.  Numbers 
662  and  664  were  registered  on  January  13,  1912. 
There  were  also  registered  in  the  name  of  C.  F. 
Chapin  on     [198];    March  1,  1909  bonds  Nos.  696  to 
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698  inclusive.  Bonds  Nos.  439,  440.  441.  442,  446, 
700  and  706  were  registered  in  the  name  of  Mrs. 
Meta  McElroy,  on  Feb.  19,  1914.  These  are  all  the 
bonds  that  were  registered.  Bonds  numbered  301 
to  398  both  inclusive,  447  to  497,  both  inclusive,  501 
to  563,  both  inclusive,  and  Nos.  564  to  652  both  in- 
clusive have  not  been  certified.  The  bonds  which  I 
have  testified  to  as  having  been  certified  and  those 
which  I  have  testified  to  as  not  having  been  certified 
constitute  the  whole  bond  issue  of  the  Washington 
Steel  &  Bolt  Company.  Bonds  Nos.  410  to  438  both 
inclusive  and  655  to  660  both  inclusive,  are  now  in 
our  possession  and  have  not  been  negotiated.  R.  J. 
Danson  delivered  bonds  410  to  438  both  inclusive 
and  655  to  660'  both  inclusive,  to  the  Washington 
Trust  Company.  They  belonged,  to  the  best  of  my 
knowledge  and  belief,  to  J.  H.  Osborne  of  Chicago, 
Illinois. 

(Mr.  DANSON. — We  now  offer  as  part  of  the  evi- 
dence of  the  witness  said  bonds  Nos.  410  to  438  both 
inclusive  and  655  to  660  both  inclusive,  and  ask  that 
they  be  made  a  part  of  the  deposition  of  said  wit- 
ness.) 

Mr.  RUSSELL. — I  object  to  their  being  received 
in  evidence  on  the  ground  that  there  is  no  competent 
proof  to  show  that  these  bonds  have  ever  been 
negotiated  by  the  Washington  Steel  &  Bolt  Com- 
pany. 

Upon  bonds  408  to  660  both  inclusive  and  on  bonds 
662  and  664  the  interest  has  been  paid  to  Septem- 
ber 1,  1911.     I  mean  that  interest  due  to  September 
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1,  1911,  has  been  paid  on  these  bonds.  No  other  in- 
terest has  been  paid  on  any  of  the  outstanding  bonds 
of  the  company  other  than  what  I  have  just  testified 
to.  The  Washington  Trust  Co.  was  requested  in 
writing  by  the  Bank  of  Montreal  and  by  J.  H.  Os- 
borne of  Chicago  to  foreclose  on  the  trust  deed.  The 
request  of  J.  H.  Osborne  was  under  date  of  August 
29,  1912.  (This  request  of  Mr.  Osborne  was  re- 
ceived in  evidence  and  marked  petitioner's  Exhibit 
26.)  We  have  not  at  present  any  other  bonds  in 
our  possession  which  have  been  certified  by  us  and 
negotiated  by  the  Washington  [199]  Steel  & 
Bolt  Company  other  than  those  which  have  been  of- 
fered in  evidence  belonging  to  J.  H.  Osborne  of 
Chicago. 

Cross-examination. 

All  the  bonds  of  the  Washington  Steel  &  Bolt 
Company  were  certified  by  me  personally  as  secre- 
tary of  the  Washington  Trust  Company.  They 
were  not  certified  to  at  the  same  time.  As  they 
were  certified  they  were  placed  in  our  vaults  or  de- 
livered by  orders  from  the  Washington  Steel  &  Bolt 
Company.  They  were  given  out  at  different  times. 
The  bonds  were  delivered  either  by  myself  or  some- 
one authorized  by  me  and  were  delivered  upon  the 
written  request  of  the  Washington  Steel  &  Bolt 
Company,  and  were  delivered  as  therein  requested. 

Q.  Did  you  have  any  means  of  knowing  what  con- 
sideration, if  any,  was  paid  to  the  Washington  Steel 
&  Bolt  Company  by  these  various  parties  to  whom 
you  were  directed  to  issue  and  deliver  bonds? 
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A.  In  the  case  of  the  bonds  delivered  to  the  Bank 
of  Montreal,  the  minutes  of  the  Directors'  meeting 
showed  that  these  bonds  were  to  be  placed  in  the 
Bank  of  Montreal  as  collateral  on  a  $20,000'  loan. 
In  the  case  of  the  bonds  sent  to  A.  McPhaden  under 
date  of  Feb.  26, 1910,  we  had  letters  and  a  statement 
and  the  minutes  of  the  Board  of  directors  of  the 
Washington  Steel  &  Bolt  Company  setting  forth  a 
statement  of  A.  McPhaden 's  account  with  the  Wash- 
ington Steel  &  Bolt  Company,  which  was  to  be  set- 
tled by  the  acceptance  of  the  Washington  Steel  & 
Bolt  Company  by  A.  McPhaden.  Mr.  McPhaden 's 
account  with  the  Washington  Steel  &  Bolt  Company, 
according  to  the  statements  furnished,  was  to  be  set- 
tled by  bonds  at  90^  on  the  dollar.  The  Washing- 
ton Trust  Company  made  written  demand  on  the 
Washington  Steel  &  Bolt  Company  for  the  payment 
of  the  interest  on  the  bonds  as  provided  in  the  trust 
deed  on  September  1,  1911.  It  was  transmitted  by 
telegraph.     [200] 

Redirect  Examination. 

We  have  a  number  of  the  records  of  the  minutes 
of  the  meetings  of  the  Board  of  Directors  of  the 
Washington  Steel  &  Bolt  Company. 

Q.  Now,  I  ask  you  to  produce  the  written  request, 
also  the  records  of  the  different  meetings  of  the 
Board  of  Directors  of  the  Washington  Steel  &  Bolt 
Company,  which  were  furnished  you.  (In  response 
to  this  question  these  requests  and  records  were  in- 
troduced and  received  in  evidence  as  Exhibits  Nos. 
27  to  39,  both  inclusive.) 
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Eecross-examination. 

We  have  not  the  minute  book  itself  containing  the 
minutes  of  the  Board  of  Directors  of  the  Washing- 
ton Steel  &  Bolt  Company.  We  have  no  authenti- 
cated copy  of  all  of  their  minutes.  We  have  signed 
and  authenticated  copies  of  some  of  the  minutes,  and 
which  are  the  ones  produced  in  evidence.  Other 
than  these  we  have  no  other  copies  or  purported 
copies  of  the  minutes  of  the  meetings  of  the  Wash- 
ington Steel  &  Bolt  Company.     [201] 

Deposition  introduced  and  received  in  evidence. 
Taken  at  the  request  of  Washington  Trust  Co. 

Deposition  of  Jacob  H.  Osborne. 

Taken  in  Chicago,  Illinois,  Mar.  24,  1914. 

I  reside  in  Chicago,  Illinois.  I  am  in  the  real 
estate  and  bond  business  and  have  been  for  eight 
or  ten  years.  I  know  the  Washington  Steel  &  Bolt 
Company,  the  Bankrupt  in  the  above-entitled  ac- 
tion. I  am  the  owner  of  some  of  the  bonds  executed 
by  that  company  secured  by  the  trust  deed  or  mort- 
gage executed  by  that  company  to  the  Washington 
Trust  Company  under  date  of  Sept.  1,  1908.  These 
bonds  were  purchased  by  me  from  A.  C.  McPhaden, 
President  of  the  company,  whom  I  believed  and  still 
believe  to  have  been  acting  in  its  behalf.  The  bonds 
purchased  were  eight  bonds  of  the  denomination  and 
par  value  of  $500  each,  thirty  bonds  of  $100  each, 
making  a  total  of  $7000.,  which  I  paid  for  the  bonds. 
These  bonds  at  the  present  time  are  in  the  hands  of 
my  attorneys,  Danson,  Williams  and  Danson  of  Spo- 
kane, Washington.     Nothing  has  been  paid  on  ac- 
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count  of  the  principal.  To  best  of  my  recollection, 
the  last  interest  coupons  paid  were  the  coupons 
which  fell  due  September  1,  1911,  and  no  part  of  the 
interest  accruing  upon  the  bonds  and  evidenced  by 
such  coupons  payable  at  any  date  subsequent  to 
Sept.  1,  1911,  has  been  paid. 

I  requested  the  Washington  Trust  Company  to 
proceed  to  foreclose  its  mortgage.  My  letter  was 
dated  August  29,  1912.  This  letter  was  received  in 
evidence  and  is  petitioners'  Exhibit  ^^26." 

Cross-examination. 

I  do  not  know  the  exact  date  of  the  purchase  of 
these  bonds.  According  to  my  best  recollection,  I 
purchased  them  in  the  fall  of  the  year  1909.  They 
were  bought  from  the  Washington  Steel  &  Bolt  Com- 
pany through  Mr.  McPhaden,  President  of  the  Com- 
pany. They  were  purchased  at  the  same  time,  as 
one  transaction.  I  paid  $7000.00'  for  the  bonds  with 
funds  in  the  hands  of  Mr.  McPhaden  belonging  to 
me.     [202] 

Hearing  before  JNO.  P.  HOYT,  Eeferee  in  Bank- 
ruptcy, November  20,  1912  in  Seattle. 

Deposition  of  A.  C.  Gunn. 

(Witness  on  behalf  of  Washington  Trust  Com- 
pany.) 

My  name  is  A.  C.  Gunn.  I  reside  in  Seattle  and 
my  business  is  real  estate  and  banking.  I  am  ac- 
quainted with  the  property  of  the  Washington  Steel 
&  Bolt  Company  and  also  with  Mr.  Chavelle,  Trustee 
in  Bankruptcy  of  that  company.    Mr.  Chavelle  and 
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myself  had  several  conversations  in  regard  to  finan- 
cing of  the  company  after  the  plant  went  into  bank- 
ruptcy. These  conversations  ranged  up  until  some 
time  in  July  of  this  year.  We  were  endeavoring  to 
have  the  proposition  financed  and  put  the  company 
on  its  feet.  While  these  negotiations  were  pending 
I  spent  some  money.  I  could  not  give  the  amount 
exactly.  I  paid  the  Washington  Trust  Company 
$700,  remitting  it  by  telegraph.  The  date  of  the  re- 
ceipt is  Mar.  1,  1912.  I  directed  the  application  of 
the  $700.  $500'  of  that  amount  was  to  take  up  the 
interest  which  became  due  Sept.  1,  1911.  That  is, 
interest  on  the  bonds.  I  directed  that  the  balance 
be  applied  on  the  note  which  the  Washington  Steel 
&  Bolt  Company  owed  the  Washington  Trust  Com- 
pany. This  was  done  with  a  view  to  preclude  fore- 
closure at  that  time.  I  do  not  know  whether  Mr. 
Chavelle  knew  that  this  money  had  been  sent.  My 
impression  is  that  I  told  him,  but  I  do  not  remember. 
(The  receipt  given  Mr.  Gunn  signed  by  the  manager 
of  the  Western  Union  Telegraph  Company  for  $700 
above  mentioned  was  received  in  evidence  and 
marked  Exhibit  No.  3.)  (The  letter  from  the  Wash- 
ington Trust  Company  to  A.  C.  Gunn  &  Co.  acknowl- 
edging receipt  of  the  $700  was  received  in  evidence 
and  is  marked  Exhibit  No.  4.) 

Q.  What  was  your  understanding  regarding  the 
interest  on  the  bonds  held  by  the  Bank  of  Montreal. 

A.  My  understanding  of  this  transaction  was  that 
the  interest  on  the  notes  which  they  held  of  the  com- 
pany was  payable     [2021/^]    monthly,  while  their 
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coupons  that  depended  on  that  for  the  interest  would 
come  in  every  six  months.  For  that  reason  I  under- 
stood that  the  coupons  were  not  sent  in  at  the  time 
that  they  became  due,  because  they  did  not  become 
due  at  the  time  of  the  payment  of  the  interest.  I  sent 
the  Bank  of  Montreal  $500.  This  was  to  go  to  the 
payment  of  interest  on  the  notes.  Mr.  Hadley  rep- 
resented me  in  these  transactions.  He  attended  to 
most  of  the  matter  for  me. 

Cross-examination.  ' 

Mr.  McPhaden  is  not  employed  by  me  or  asso- 
ciated with  me  in  business  in  any  manner.  My  idea 
in  paying  the  Bank  of  Montreal  the  $500'  was  in 
order  to  stave  off  bringing  proceedings  until  we 
could  get  negotiations  for  financing  the  plant.  Mc- 
Phaden officed  with  me.     [203], 

Deposition  of  E.  S.  Hadley. 

November  20',  1912.     In  Seattle,  Wn. 

(Witness  on  behalf  of  Washington  Trust  Com- 
pany.) 

I  am  a  practicing  lawyer  in  this  city.  I  have  been 
practicing  over  ten  years.  I  represented  Mr.  Gunn 
in  his  efforts  to  finance  the  bankrupt.  I  represented 
Mr.  Gunn  in  a  number  of  matters.  Along  in  the 
spring  sometime,  cannot  tell  just  when,  Mr.  Gunn 
talked  of  reorganizing  this  concern  and  getting  it 
out  of  bankruptcy  and  getting  it  on  its  feet;  and  he 
had  me  see  Mr.  Chavelle  with  regard  to  what  it 
would  cost  or  how  much  money  it  would  take  to  get 
a  composition  of  the  creditors  and  get  the  company 
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out  of  the  bankruptcy  court.  I  saw  Mr.  Chavelle 
a  number  of  times.  I  do  not  know  how  many.  We 
agreed  (that  is,  Mr.  Chavelle  and  myself)  that  if  we 
(Gunn  and  myself)  could  get  $2-500',  Mr.  Chavelle 
could  enter  into  a  proposition  with  the  creditors  and 
get  the  creditors  to  compromise  and  our  offer  was  to 
give  the  creditors  this  money  or  so  much  money, 
whatever  portion  that  we  should  get  in,  and  then 
give  them  notes  of  the  company,  or  a  note,  a  new 
bond  issue  as  soon  as  the  company  was  in  position 
where  the  bonds  could  be  raised  and  retire  the  old 
bonds,  giving  them  new  bonds  of  the  company.  Mr. 
Chavelle  agreed  to  that  and  Mr.  Gunn  paid  to  me  on 
Mar.  11,  $2500,  and  I  told  Mr.  Chavelle  as  soon  as  I 
got  it  that  I  had  the  money.  We  also  had  several 
talks  about  how  much  the  creditors  were  getting  and 
what  the  fees  would  be  for  receiver  and  the  ex- 
penses, etc.  and  it  was  understood  how  much  that 
should  be.  Mr.  Chavelle  showed  me  some  papers 
one  day  that  he  purported  to  have  the  names  of  all 
the  creditors  and  he  said  that  he  represented  prac- 
tically all  of  them,  and  showed  me  what  purported  to 
be  the  composition.  I  suppose  it  was  arranging  the 
composition  with  the  creditors  that  prevented  the 
carrying  through  of  the  agreement.  At  least,  that 
is  what  I  thought  it  was,  I  was  ready  to  put  the  deal 
through.     I  had  the  money  to  pay  out.     [204] 

Cross-examination. 
I  think  I  told  Mr.  Chavelle,  although  I  would  not 
be  sure  about  it,  that  Mr.  Gunn  had  said  that  he  had 
sent  the  Bank  of  Montreal  some  money.     I  think  I 
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told  Mr.  Chavelle  that  it  was  my  understanding  that 
the  matter  could  be  arranged  with  the  Bank  of  Mon- 
treal. The  $2500i  was  paid  back  to  Mr.  Gunn  by  my- 
self. Mr.  Chavelle  and  I  agreed  that  he  was  to  re- 
ceive either  $500  or  $600'  for  his  services  as  trustee 
and  the  rest  of  it  was  to  go  to  the  creditors  and  Mr. 
Gunn  was  to  take  care  of  the  preferred  creditors, 
who  were  the  men  that  had  done  labor  up  there  and 
who  had  a  preferred  claim.  He  was  to  pay  the  taxes 
in  addition.     [205] 

Exhibits  of  Washington  Trust  Company. 
(NOTE:  As  there  were  several  different  hearings, 

some  of  the  exhibits  bear  the  same  number.) 

Exhibit  1.     Depositions. 

Exhibit  1.  Bill  of  sale  from  Gallant  to  Chapin  of 
one  $1,000'  bond  and  other  shares  of  stock. 

Exhibit  2.  Trust  Deed  or  mortgage  of  Washington 
Steel  &  Bolt  Co.,  to  the  Washington  Trust  Co., 
Trustee. 

Exhibit  2,  3,  4,  5,  and  6.  Bonds  of  C.  F.  Chapin  ag- 
gregating $2,500  in  amount. 

Exhibit  3.  Eeceipt  of  Western  Union  Telegraph 
Co.  to  A.  C.  Gunn  for  $700,  to  be  transmitted  to 
The  Washington  Trust  Co.,  dated  March  1, 1912. 

Exhibit  4.  Letter  from  The  Washington  Trust 
Company  to  A.  C.  Gunn  &  Company  acknowl- 
edging receipt  of  $700',  of  which  amount  $500, 
was  to  be  applied  in  the  interest  on  the  interest 
on  the  bonds  and  the  balance  on  the  note  of  the 
Washington  Steel  &  Bolt  Company. 

Exhibit  7.     Check  of  Meta  McElroy  dated  June  16, 
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1900,  payable  to  A.  McPhaden  for  $1,500,  en- 
dorsed by  McPhaden. 

Exhibit  8.  Check  of  Meta  McElroy,  dated  Sept. 
26,  1908,  payable  to  DeBogart  for  $360',  and  en- 
dorsed by  DeBogart. 

Exhibit  9,  10,  11,  12,  13,  14  and  15.  Bonds  of  Meta 
McElroy  aggregating  $2,000',  in  amount. 

Exhibit  16,  17,  18,  19  and  20.  Bonds  of  the  Bank  of 
Montreal,  aggregating  $47,900  in  amount. 

Exhibit  21.  Eequest  of  the  Bank  of  Montreal 
dated  Feb.  19,  1912,  to  The  Washington  Trust 
Company  to  foreclose  on  the  Trust  Deed  of 
Washington  Steel  &  Bolt  Company. 

Exhibit  22.  Promissory  note  signed  by  A.  Mc- 
Phaden and  A.  G.  Pike,  payable  to  Washington 
Steel  &  Bolt  Company  for  sum  of  $10,000,  dated 
May  1,  1909,  and  endorsed  by  the  [206] 
Washington  Steel  &  Bolt  Company. 

Exhibit  23.  Promissory  note  signed  by  A.  Mc- 
Phaden and  A.  G.  Pike  payable  to  Washington 
Steel  &  Bolt  Company  for  the  sum  of  $5,000, 
dated  May  11,  1909,  and  endorsed  by  Washing- 
ton Steel  &  Bolt  Company. 

Exhibit  24.  Promissory  note  signed  by  A.  Mc- 
Phaden and  A.  G.  Pike  payable  to  Washington 
Steel  &  Bolt  Company  for  the  sum  of  $2,500, 
dated  June  16,  1909,  and  endorsed  by  Wash- 
ington Steel  &  Bolt  Company. 

Exhibit  25.  Promissory  note  signed  by  A.  Mc- 
Phaden and  A.  G.  Pike,  payable  to  Washington 
Steel  &  Bolt  Company  for  the  sum  of  $2,500, 
dated  July  28,  1909,  and  endorsed  by  Washing- 
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ton  Steel  &  Bolt  Company. 
Exhibit  26.     Request  of  J.  H.  Osborne  addressed 
to  The  Washington  Trust  Company  dated  Aug. 

29,  1912,  that  the  latter  foreclose  deed  of  trust 
of  Washington  Steel  &  Bolt  Co. 

Exhibit  27.  Copy  of  minutes  of  meeting  of  trustees 
of  Washington  Steel  &  Bolt  Co.  held  on  Sept.  1, 
1908,  authorizing  execution  of  trust  deed  and 
selling  bonds  and  commission  of  5%  for  selling, 
and  discount  in  addition  of  5%  to  McPhaden, 
and  other  matters. 

Exhibit  28.  Request  of  Washington  Steel  &  Bolt 
Company  to  deliver  to  Pike  bonds  to  amount  of 
2,693.85,  allowing  agents  commission  of  5%  and 
discount  of  5%  dated  Sept.  1,  1908,  or  4  bonds 
of  $500  and  9  bonds  of  $100,  and  stating  that 
this  would  leave  Pike  a  credit  of  $63.23  on  the 
books  of  Co. 

Exhibit  29.  Request  of  Washington  Steel  &  Bolt 
Company  to  The  Washington  Trust  Company  to 
deliver  McPhaden  $21,128.20  in  bonds  with 
same  allowance  as  above  or  say  20  bonds  $1,000 
each,  6  bonds  of  $500  each  and  3  bonds  of  $100 
each,  dated  Sept,  1,  1908,  upon  his  paying  $58.32 
in  cash.     [207] 

Exhibit  30.  Order  from  Washington  Steel  &  Bolt 
Co.  to  The  Washington  Trust  Co.  to  issue  to  Mc- 
Phaden six  $500  bonds,  seven  $100  bonds,  total 
$3,700  in  bonds,  dated  Dec.  28,  1908. 

Exhibit  31.  Copy  of  special  meeting  of  Trustees 
of  Washington  Steel  &  Bolt  Conipany  on  Apr. 

30,  1909,  authorizing: 
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1.  That  Bank  of  Montreal  be  made  depository 

for  company's  funds  and  that  the  bank- 
ing be  transferred  to  said  bank. 

2.  The  President  and  Treasurer  to  negotiate 

such  loans  from  time  to  time  as  they 
deemed  necessary  to  further  the  interests 
of  the  company. 

3.  Secretary    to    notify    Washington    Trust 

Company  to  deliver  to  McPhaden  bonds 
to  the  amount  of  $20,000',  on  presentation 
of  McPhaden 's  note  for  that  amount,  less 
5%  of  the  face  value  of  bonds  and  5% 
commission. 
Exhibit  32.    Letter  from  Washington  Steel  &  Bolt 
Company  to  McPhaden  dated  May  3,  1909,  en- 
closing copy  of  minutes  of  Trustees'  Meeting  of 
Apr.  30,  1909,  so  that  he  might  present  same  to 
Washington  Trust  Co. 
Exhibit  33.     Special  meeting  of  Trustees  of  Wash- 
ington Steel  &  Bolt  Company  of  June  29,  1909, 
resolving : 

1.  That    Washington    Trust    Co.    pay    bond- 

holders the  interest  accrued  on  said 
bonds. 

2.  That  Washington  Trust  Co.  accept  return 

of  all  or  any  of  bonds  issued  to  McPhaden 
under  authority  of  Board  of  Trustees  of 
Apr.   30,  1909,   and  return  McPhaden 's 
notes. 
Exhibit  34.    Letter  dated  Nov.  11, 1909,  from  Wash- 
ington Steel  &  Bolt  Company  to  Washington 
Trust  Co.,  directing  it  to  issue  remaining  $1,500 
of  bonds  in  addition  to  $4,500  of  the  bonds  is- 
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sued  pursuant  to  Exhibit  31  to  McPhaden  (two 
$500^  and  five  $100)  and  also  to  return  Mc- 
Phaden's  notes  for  $4,050,  held  against  said 
$4,500  of  bonds  as  McPhaden  wishes  [208] 
to  cover  his  account  with  Washington  Steel'  & 
Bolt  Co.  bonds. 

Exhibit  35.  'Order  from  Washington  Steel  &  Bolt 
Co.  to  Washington  Trust  Co.,  directing  it  to 
issue  to  McPhaden  $1,000  in  bonds  (one  $500  and 
five  $100)  dated  Feb.  19,  1910. 

Exhibit  36.  Letter  from  Washington  Steel  &  Bolt 
Co.  to  The  Washington  Trust  Company  to  effect 
that  McPhaden 's  account  showed  credit  of 
$2,404.74  dated  Feb.  19,  1910'. 

Exhibit  317.  Minutes  of  Meeting  of  Board  of  Trus- 
tees of  Washington  Steel  &  Bolt  Co.  on  Mar.  20, 
1911,  authorizing  that  $25,000  of  the  company's 
unsold  bonds  be  placed  with  the  Bank  of  Mon- 
treal as  collateral  on  a  $20',000  loan  that  the  com- 
pany owes,  and  an  order  be  given  the  Washing- 
ton Trust  Co.  to  deliver  the  same  to  the  Bank. 

Exhibit  38.  The  order  to  the  Washington  Trust  Co. 
in  accordance  with  the  above  resolution  and  the 
Bank's  receipt  for  the  bonds. 

Exhibit  39.  Eeceipt  of  Bank  to  Washington  Trust 
Company  for  $25,000  bonds  showing  the  par 
value  of  each  bond. 

Exhibit  40.  Telegram  from  Washington  Trust  Co. 
to  Washington  Steel  &  Bolt  Co.,  requesting  a 
wire  as  to  when  remittance  for  interest  on  bonds 
would  arrive. 
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Exhibits  40  to  47  inclusive.  Bonds  of  Thomas  S. 
Burley  aggregating  $2,e00  in  amount. 

Exhibit  48.  Six  interest  bearing  coupons  of  denomi- 
nation of  $4  each,  and  two  interest  bearing  cou- 
pons of  $40'  each,  of  T.  S.  Burley. 

Exhibit  49.  Contract  between  Burley  and  Mc- 
Phaden  whereby  the  former  acquired  three 
$1,000  bonds. 

Exhibits  50,  51  and  52,  bonds  410,  653  and  654  claimed 
to  belong  to  J.  H.  Osborne,  aggregating  $1,100 
in  amount.  The  remaining  bonds,  bonds  410  to 
438,  both  inclusive,  and  [209]  Nos.  655  to  660, 
both  inclusive,  were  received  in  evidence  under 
objection  as  part  of  the  deposition  of  R.  L.  Web- 
ster, but  were  not  marked  with  numbers  as  ex- 
hibits. 

Exhibit  54.     Delinquent  Tax  statement. 

Exhibit  53.  Certificate  of  commissioner  of  Public 
Lands  re  property  of  Washington  Steel  &  Bolt 
Company. 

Exhibit  55.     Pencil  Tracing  of  Lots. 

Exhibits  56  and  57.  Cash  Book  and  Journal  of 
Washington  Steel  &  Bolt  Company. 

Trustee's  Exhibits. 

Exhibits  *^A,"  ^^B,"  ^'C,"  ^^D,"  ^^E,"  "F,''  and 
*'G" — Letters  from  A.  McPhaden  to  A.  G.  Pike. 
[210] 

[Order  Approving  Statement  of  Evidence,  etc.] 

The  foregoing  is  a  true  and  complete  statement  of 
the  evidence  taken  before  the  referee  herein,  includ- 
ing a  statement  of  the  contents  of  petitioner's  ex- 
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hibits,  in  so  far  as  it  is  essential  to  the  questions 
presented  by  the  appeals  of  both  the  Trustee  in  Bank- 
ruptcy, and  The  Washington  Trust  Company,  both 
appellants  having  agreed  to  submit  their  respective 
appeals  on  the  foregoing  statement  of  the  evidence, 
and  contains  all  of  said  evidence  and  exhibits  essen- 
tial to  the  decision  of  said  questions  and  the  same  is 
hereby  approved. 

Dated  this  23d  day  of  November,  1914. 

JEREMIAH  NETERER, 

Judge. 

[Indorsed] :  Statement  of  the  Evidence  of  Both 
Appellants.  Piled  in  the  United  States  District 
Court,  Western  District  of  Washington.  Nov.  23, 
1914.  Frank  L.  Crosby,  Clerk.  By  B.  E.  S.,  Deputy. 
[211] 


In  the  United  States  District  Court  for  the  Western 
District  of  Washington^  Northern  Division, 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

Order  [Directing  Transmission  of  Original  Exhibits 
to  Appellate  Court]. 

The  praecipe  for  transcript  on  appeal,  filed  in  the 
above-entitled  matter,  having  called  for  the  follow- 
ing exhibits  to  be  sent  to  the  United  States  Circuit 
Court  of  Appeals,  the  Clerk  of  this  court  is  hereby 
authorized  and  directed  to  send  up  the  original  ex- 
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iiibits  now  on  file  in  this  court,  which  exhibits  are  as 
follows,  to  wit: 

Exhibit  No.  2,  being  the  deed  of  trust  or  mortgage 
executed  in  favor  of  the  Washington  Trust  Company 
by  the  Washington  Steel  &  Bolt  Company. 

Exhibits  Nos.  27,  28,  29,  30,  31,  32,  33,  34,  35,  36, 
37,  38  and  39  presented  in  evidence  by  The  Wash- 
ington Trust  Company. 

And  also  bonds  Nos.  702,  661  and  291  of  the  Wash- 
ington Steel  &  Bolt  Company  presented  in  evidence 
by  the  Washington  Trust  Company. 

And  Exhibits  '^  A,'^  ^'B,"  ''C"  and  ^^G,"  presented 
by  the  Trustee  in  Bankruptcy. 

Dated  this  18th  day  of  December,  1914. 

JEREMIAH  NETEEER, 

Judge. 

O.  K.— Russell. 

[Endorsed] :  Order.  Filed  in  the  United  States 
District  Court,  Western  District  of  Washington. 
Dec.  18,  1914.  Prank  L.  Crosby,  Clerk.  By  S.  E. 
Leitch,  Deputy.     [212] 


In  the  District  Court  of  the  United  States  in  and  for* 
the  Western  District  of  Washington,  Northern 
Division, 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt.        ^ 
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Order    Enlarging    Time    to    Make    Return    [to 
Citations  Thirty  Days  from  October  26,  1914]. 

For  good  cause  shown,  the  time  for  making  return 
on  each  of  the  two  citations  on  the  two  appeals,  filed 
by  the  parties  in  this  case,  and  signed  by  the  Judge 
of  this  court  on  October  26th,  1914,  is  hereby  en- 
larged to  thirty  days  from  this  date. 

WITNESS  the  Honorable  Edward  D.  White, 
Chief  Justice  of  the  United  States,  this  23d  day  of 
November,  1914. 

JEREMIAH  NETERER, 
United  States  District  Judge  for  the  said  District 
and  Division. 

[Endorsed] :  Order  Enlarging  Time  to  Make  Re- 
turn. Filed  in  the  U.  S.  District  Court,  Western 
Dist.  of  Washington.    Nov.  23,  1914.     [213] 


In  the  District  Court  of  the  United  States  in  and  for 
the  Western  District  of  Washington,  Northern 
Division, 

No.  4717. 
In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

Order  Enlarging  Time  to  Make  Return  [on  Citations 
to  January  9,  1915,  etc.]. 

For  good  cause  shown,  the  time  for  making  return 
on  each  of  the  two  citations  on  the  two  appeals,  filed 
by  the  parties  in  this  case,  and  signed  by  the  Judge 
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of  this  court  on  October  26,  1914,  is  hereby  enlarged 
to  January  9, 1915. 

The  Clerk  of  this  court  is  hereby  directed  to  for- 
ward this  order  together  with  the  order  of  this  Court 
signed  on  November  23,  1914,  enlarging  the  time  to 
make  return,  to  the  Clerk  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  in  ac- 
cordance with  Eule  16  of  the  Rules  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

Witness  the  Honorable  Edward  D.  White,  Chief 
Justice  of  the  United  States,  this  18th  day  of  De- 
cember, 1914. 

JEREMIAH  NETEEER, 
United  States  District  Judge  for  the  Said  District 
and  Division. 

O.  K. — Russell. 

[Endorsed] :  Order  Enlarging  Time  to  Make  Re- 
turn. Filed  in  the  United  States  District  Court, 
Western  District  of  Washington.  Dec.  18,  1914. 
Frank  L.  Crosby,  Clerk.  By  S.  E.  Leitch,  Deputy. 
[214] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington^  Northern  Divi- 
sion, 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 


Washington  Trust  Company  et  al.  241 

Citation  on  Appeal  [of  Tirustee  (Copy)]. 

United  States  of  America, 
Western  District  of  Washington, 
Northern  Division, — ss. 

The  President  of  the  United  States,  to  The  Wash- 
ington Trust  Company,  and  to  James  B.  Murphy, 
Its  Attorney: 

You,  and  each  of  you,  are  hereby  cited  and  ad- 
monished to  be  and  appear  in  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  at  San 
Francisco,  California,  within  thirty  days  from  the 
date  of  the  signing  of  this  citation,  pursuant  to  an 
appeal  filed  in  the  office  of  the  Clerk  of  the  United 
States  District  Court  for  the  Western  District  of 
Washington,  Northern  Division,  wherein  Edward  H. 
Chavelle,  as  trustee  of  the  above-named  bankrupt,  is 
appellant  and  you  are  appellee,  and  to  show  cause, 
if  any  there  be,  why  so  much  of  the  final  order  and 
judgment  in  said  appeal  mentioned  should  not  be 
corrected  and  reversed  and  why  speedy  justice  should 
not  be  done  the  parties  in  that  behalf. 

Witness  the  Honorable  Edward  D.  White,  Chief 
Justice  of  the  United  States,  this  26th  day  of  Octo- 
ber, 1914. 

[Seal]  JEREMIAH  NETEREE, 

United  States  District  Judge  for  the  Said  District 

and  Division. 

Attest :  Frank  L.  Crosby,  Clerk.  By  S.  E.  Leitch, 
Deputy  Clerk. 
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I  hereby  accept  due  and  legal  service  of  the  fore- 
going citation  this  26th  day  of  October,  1914. 

JAMESi  B.  MURPHY, 
Attorney  for  Petitioner,  The  Washington  Trust  Com- 
pany.    [215] 

[Endorsed] :  No.  4717.  In  the  District  Court  of 
the  United  States  for  the  Western  District  of  Wash- 
ington, Northern  Division.  In  the  Matter  of  Wash- 
ington Steel  &  Bolt  Company,  a  Corporation,  Bank- 
rupt. Citation  on  Appeal.  Filed  in  the  United 
States  District  Court,  Western  District  of  Washing- 
ton. Oct.  26,  1914.  Frank  L.  Crosby,  Clerk.  By 
B.  E.  S.,  Deputy.  Service  of  papers,  except  process, 
in  this  case  may  be  made  upon  J.  W.  Russell,  Attor- 
ney for  Trustee  in  Bankruptcy,  714  Lowman  Build- 
ing. Phones  Main  1282.  Independent  502.  Seattle, 
Washington.     [216] 


[Praecipe  of  Trustee  for  transcript  of  Record.] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

PRAECIPE  FOR  TRANSCRIPT. 

To  the  Clerk  :— 

You  will  please  prepare,  duly  authenticate,  and 
send  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  a  Transcript  herein,  consist- 
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ing  of  the  following  portions  of  the  record  herein : — 

Petition  for  appeal,  and  order  allowing  same. 

Assignment  of  errors. 

Citation  on  appeal. 

Praecipe. 

The  adjudication. 

Order  appointing  receiver. 

Order  appointing  trustee. 

Petition  of  The  Washington  Trust  Company  for 
leave  to  foreclose. 

Amended  answer  to  the  trustee. 

Report  of  Referee  (July  20, 1914). 

Order  of  Referee  (July  20,  1914). 

Petition  for  review  of  report  and  order  of  July 
20,  1914. 

Opinion  of  Judge  Neterer  filed  September  15, 1914. 

Order  reviewing  report  and  order  of  July  20, 1914. 

Statement  of  evidence. 

J.  W.  RUSSELL, 
Attorney  for  Trustee  in  Bankruptcy. 

I  hereby  accept  due  and  timely  service  of  the  fore- 
going Praecipe  for  Transcript  this  26th  day  of  Oc- 
tober, 1914. 

JAMES  B.  MURPHY, 

Attorney  for  Petitioner,  The  Washington  Trust 
Company.  [217] 
I  waive  the  provisions  of  the  Act  approved  Feb- 
ruary 13,  1911,  and  direct  that  you  forward  type- 
written transcript  to  the  Circuit  Court  of  Appeals 
for  printing  as  provided  under  Rule  105  of  this 
court. 

J.  W.  RUSSELL, 

Attorney  for  Trustee  in  Bankruptcy. 
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[Endorsed];  Praecipe  for  Transcript.  Filed  in 
the  United  States  District  Court,  Western  District 
of  Washington.  Oct.  26,  1914.  Frank  L.  Crosby, 
Clerk.     By  B.  E.  S.,  Deputy.     [218] 


In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division, 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

Citation    [on   Appeal    of   Washington   Trust    Co. 

(Copy)]. 

United  States  of  America, 
Western  District  of  Washington. 
The  President  of  the  United  States,  to  the  Washing- 
ton Steel  &  Bolt  Company,  the  Above  Bankrupt 
and  to  Edward  H.  Chavelle,  Trustee  in   Bank- 
ruptcy of  the  Said  Washington  Steel  &    Bolt 
Company,  Greeting: 
You,  and  each  of  you,  are  hereby  cited  and  ad- 
monished to  be  and  appear  in  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  to  be 
held  in  the  City  of   San   Francisco  in  the  State  of 
California,  within  thirty  (30)   days  from  the  date 
of  this  citation,  pursuant  to  an  appeal  filed  in  the 
Clerk's  office  of  the  United  States  District  Court  for 
the  Western  District  of  Washington,  Northern  Di- 
vision, wherein  the  Washington  Trust  Company,  the 
petitioner  for  leave  to  foreclose  its  mortgage,  is  ap- 
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pellant,  and  you  are  appellees,  to  show  cause,  if  any 
there  be,  why  the  judgments  in  said  appeal  mentioned 
should  not  be  corrected  and  speedy  justice  should  not 
be  done  the  parties  in  that  behalf. 

WITNESS  the  Honorable  Edward  D.  White, 
Chief  Justice  of  the  United  States  Supreme  Court, 
this  26  day  of  October,  1914. 

JEREMIAH  NETERER, 
United  States  District  Court  Judge,  Presiding  Over 
the  Above-entitled  Court. 
[Seal]  Attest:  FRANK  S.  CROSBY, 

Clerk. 
By  S.  E.  Leitch, 
Deputy.     [219] 
Due  service  of  the  within  Citation  acknowledged, 
and  a  true  copy  received  this  26th  day  of  Oct.,  1914. 

J.  W.  RUSSELL, 
Attorney  for  Trustee  in  Bankruptcy. 

[Endorsed] :  Citation.  Filed  in  the  United  States 
District  Court,  Western  District  of  Washington. 
Oct.  26, 1914.  Frank  L.  Crosby,  Clerk.  By  B.  E.  S., 
Deputy.     [220] 


[Praecipe  of  Washington  Trust  Co.  for  Transcript 

on  Appeal.] 

In  the  United  States  District  Court  for  the  Western 
District  of  Washington^  Northern  Division. 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt, 
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PEAECIPE  FOR  TRANSCRIPT  ON  APPEAL. 

To  the  Clerk  of  the  Above-entitled  Court : 

Will  you  kindly  prepare,  duly  authenticated,  and 
send  to  the  United  States  Circuit  Court  of  Appeals, 
Ninth  Circuit,  a  transcript  of  the  record  herein  con- 
taining the  following  items,  making  one  record  of 
the  items  contained  in  this  praecipe  and  the  items 
filed  on  behalf  of  the  Trustee  in  Bankruptcy  on  the 
26th  day  of  October,  1914. 

Memorandum  decision  filed  by  the  Referee  in 
Bankruptcy  on  November  26,  1912. 

Order  entered  by  the  Referee  on  December  19, 
1912,  passing  upon  the  petition  of  the  Washington 
Trust  Company. 

Petition  for  Review  filed  with  the  Referee  on 
December  28,  1912. 

Memorandum  decision  of  the  Judge  of  the  Dis- 
trict Court  filed  herein  February  7,  1913. 

Order  of  the  District  Court  referring  this  case 
back  to  the  Referee  filed  March  3,  1913. 

Reply  of  the  Washington  Trust  Company  filed 
herein  on  April  25,  1913. 

Memorandum  decision  of  the  Referee  filed  herein 
on  May  15,  1913. 

Order  of  the  Referee  denying  the  petition  of  the 
AVashington  Trust  Company  filed  June  16,  1913. 

Petition  of  the  Washington  Trust  Company  for 
review  filed  with  the  Referee  on  June  20,  1913. 

Memorandum  decision  of  the  District  Court  filed 
herein  on  September  22,  1913.     [221] 

Order  of  the  District  Court  reversing  the  order 
of  Referee  filed  herein  on  November  14,  1913. 
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Petition  of  the  Trustee  in  Bankruptcy  to  sell  the 
property  of  the  bankrupt  filed  herein  December  10, 
1913. 

Answer  of  the  Washington  Trust  Company  to  the 
petition  to  sell  filed  with  the  Referee  April  13,  1914. 

Exceptions  of  the  Washington  Trust  Company  to 
the  order  of  the  Referee,  which  exceptions  were  also 
filed  on  July  20,  1914. 

Exceptions  to  the  order  disallowing  the  claim  filed 
herein  on  July  21,  1914. 

Order  of  the  Referee  directing  a  sale  of  the  prop- 
erty filed  herein  on  July  28,  1914. 

Stipulation  that  all  testimony  taken  at  previous 
hearings  might  be  considered  filed  herein  July  30, 
1914. 

Petition  for  review  of  the  order  directing  a  sale 
of  the  property  which  was  filed  herein  July  31,  1914. 

Exceptions  of  the  Washington  Trust  Company  to 
the  order  entered  by  the  District  Judge  October  16, 
1914,  w^hich  exceptions  were  also  filed  on  October  16, 
1914. 

Proposed  provisions  of  an  order  presented  for 
signing,  together  with  the  refusal  to  sign  the  same, 
which  proposal  was  filed  October  16,  1914. 

Order  of  the  District  Judge  confirming  order  di- 
recting the  sale  of  the  property,  which  order  was 
entered  by  the  District  Judge  on  October  16,  1914. 

Exceptions  of  the  Washington  Trust  Company  to 
said  order  filed  herein  on  same  date. 

Petition  for  appeal  filed  herein  by  the  Washing- 
ton Trust  Company  and  the  order  allowing  the  same. 

The  assignments  of  error  filed  by  the  Washington 
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Trust  Company  in  support  of  its  appeal. 

Bond  filed  by  the  Washington  Trust  Company  in 
support  of  its  appeal,  together  with  the  Judge's  ap- 
proval thereof. 

The  petition  of  the  Washington  Trust  Company 
for  supervision  and  revision  by  the  Circuit  Court  of 
Apeals  of  orders,  judgments  and  proceedings  men- 
tioned in  said  petition.     [222] 

The  citation  issued  on  the  appeal  of  the  Washing- 
ton Trust  Company,  together  with  the  admission  of 
service  thereon. 

Order  of  Nov.  23,  enlarging  time  within  which  to 
make  return. 
This  Praecipe. 

Order  of  District  Court  dated  Oct.  26,  1914,  ex- 
tending time  to  file  praecipe  for  record  on  appeal 
and  narrative  statement  of  evidence. 

Order  of  Nov.  2,  1914,  extending  time  to  file 
praecipe  and  statement  of  evidence. 

All  the  exhibits  of  the  Washington  Trust  Com- 
pany which  purport  to  be  Deed  of  Trust,  Minutes,  or 
copies  of  Minutes,  passed  by  the  Board  of  Trustees 
of  the  Washington  Steel  &  Bolt  Company,  and 
orders  or  requests  of  Washington  Steel  &  Bolt  Com- 
pany made  on  the  Washington  Trust  Co.  in  regard 
to  the  bonds,  which  exhibits  are  designated  as  fol- 
lows: 

Exhibit  No.  2  Deed  of  Trust  or  Mortgage  in 
favor  of  Washington  Trust  Co. 

Exhibit  27,  28, 29,  30,  31,  32,  33,  34,  35,  36, 37,  38, 39. 
Order  of  Nov.  5,  1914,  extending  time  for  filing 
praecipe  and  statement. 
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Order  of  Nov.  10',  1914,  extending  time  for  filing 
praecipe  and  narrative  statement  of  evidence  to 
Nov.  16,  1914. 

Order  of  Nov.  16,  1914,  extending  time  for  filing 
praecipe  and  narrative  statement  of  evidence  to 
Nov.  23,  1914. 

Bond  No.  702  of  the  Washington  Steel  &  Bolt  Co. 

JAMES  B.  MURPHY, 
Attorney  for  Washington  Trust  Company, 

I  hereby  acknowledge  due,  regular  and  timely  ser- 
vice of  the  foregoing  praecipe  for  transcript  this  23d 
day  of  November,  1914. 

J.  W.  RUSSEL, 
Attorney  for  Trustee  in  Bankruptcy. 
I  waive  the  provisions  of  the  Act  approved  Feb- 
ruary 13,  1911,  and  direct  that  you  forward  type- 
written transcript  to  the  Circuit  Court  of  Appeals 
for  printing  as  provided  under  Rule  105  of  this 
Court. 

JAMES  B.  MURPHY, 

[Endorsed] :  Praecipe  for  Transcript  on  Appeal. 
Filed  in  the  United  States  District  Court,  Western 
District  of  Washington.  Nov.  23,  1914.  Frank  L. 
Crosby,  Clerk.     By  B.  E.  S.  Deputy.     [223] 
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[Certificate    of    Clerk    U.    S.    Distirict    Court    to 
Transcript  of  Record.]i 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington^  Northern  Divi- 
sion, 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt, 

Clerk's  Certificate  to  Transcript  of  Record. 

United  States  of  America, 

Western  District  of  Washington, — ss. 

I,  FRANK  L.  CROSBY,  Clerk  of  the  United 
States  District  Court,  for  the  Western  District  of 
Washington,  do  hereby  certify  the  foregoing  227 
typewritten  pages  numbered  from  1  to  227  inclusive, 
to  be  a  full,  true,  correct  and  complete  copy  of  so 
much  of  the  record  and  proceedings  in  the  above  and 
foregoing  entitled  cause  as  is  called  for  by  the 
Praecipe  of  the  Attorneys  for  the  Appellants  and 
Appellees,  as  the  same  remain  of  record  and  on  file 
in  the  office  of  the  Clerk  of  the  said  Court,  and  that 
the  same  constitute  the  transcript  of  record  on 
appeal  from  the  District  Court  of  the  United  States 
for  the  Western  District  of  Washington  to  the  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Judicial  Cir- 
cuit. 

I  further  certify  the  following  to  be  a  full,  true 
and  correct  statement  of  all  expenses,  costs,  fees  and 
charges  incurred  and  paid  in  my  office  by  or  on  be- 
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half    of    the    Appellants    for   making    typewritten 
transcript  of  record  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  in  the  above- 
entitled  cause  to  wit:     [224] 
Clerk's  fee  (Sec.  828  R.  S.  U.  S.  for  making 

typewritten    transcript    of    record — 532 

folios  at  15^ $79.80 

Certificate  of  Clerk  to  Transcript  of  record — 

3  folios  at  15^ 45 

Seal  to  said  Certificate 20 

Certificate  of  Clerk  to  Original  Exhibits — 2 

folios  at  15^ 30 

Seal  to  said  Certificate 20 


$80.95 

I  hereby  certify  that  the  above  cost  for  prepar- 
ing and  certifying  record  amounting  to  $80.95  has 
been  paid  to  me  by  James  B.  Murphy,  Esquire, 
($58.80)  and  J.  W.  Russel,  Esquire,  ($22.15)  At- 
torneys for  Appellants. 

I  further  certify  that  I  hereto  attach  and  here- 
with transmit  the  original  Citations  issued  in  this 
cause. 

IN  WITNESS  WHEREOF  I  have  hereto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
Seattle,  in  said  District,  this  2d  day  of  January, 
1915. 

[Seal]  FRANK  L.  CROSBY, 

Clerk.     [225] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion, 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt, 

Citation  on  Appeal  [of  Trustee  (Original)]. 

United  States  of  America, 
Western  District  of  Washington, 

Northern  Division, ss. 

The  President  of  the  United  States,  to  the  Wash- 
ington Trust  Company,  and  to  James  B.  Mur- 
phy, its  attorney: — 
You,  and  each  of  you,  are  hereby  cited  and  admon- 
ished to  be  and  appear  in  the  United  States  Circuit 
Court   of   Apeals   for  the   Ninth    Circuit,   at    San 
Francisco,  California,  within  thirty  days  from  the 
date  of  the  signing  of  this  citation,  pursuant  to  an 
appeal  filed  in  the  office  of  the  Clerk  of  the  United 
States  District  Court  for  the  Western  District  of 
Washington,   Northern  Division,  wherein   Edward 
H.  Chavelle,  as  trustee  of  the  above-named  bank- 
rupt, is  appellant  and  you  are  appellee,  and  to  show 
cause,  if  any  there  be,  why  so  much  of  the  final  order 
and  judgment  in  said  appeal  mentioned  should  not 
be  corrected  and  reversed  and  why  speedy  justice 
should  not  be  done  the  parties  in  that  behalf. 
Witness  the  Honorable  Edward  D.  White,  Chief 
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Justice   of   the   United   States,   this   26th   day   of 
October,  1914. 

[Seal]  JEREMIAH  NETERER, 

United  States  District  Judge  for  said  District  and 
Division. 
Attest : 

FRANK  L.  CROSBY, 

Clerk. 
By  S.  E.  Leitch, 
Deputy  Clerk. 

I  hereby  accept  due  and  legal  service  of  the  fore- 
going citation  this  26th  day  of  October,  1914. 

JAMES  B.  MURPHY, 
Attorney   for   Petitioner,    The   Washington   Trust 
Company.    f[226] 

[Endorsed] :  No.  4717.  In  the  District  Court  of 
the  United  States  for  the  Western  District  of  Wash- 
ington, Northern  Division.  In  the  Matter  of  Wash- 
ington Steel  &  Bolt  Company,  a  Corporation, 
Bankrupt.  Citation  on  Appeal.  Filed  in  the 
United  States  District  Court,  Western  District  of 
Washington.  Oct.  26,  1914.  Frank  L.  Crosby, 
Clerk.    By  B.  E.  S.,  Deputy. 


In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division, 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt, 
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Citation   [on   Appeal   of   Washington   Trust   Co. 

(Original)]. 

United  States  of  America, 
Western  District  of  Washington, — ss. 
The  President  of  the  United  States,  to  the  Wash- 
ington Steel  &  Bolt  Company,  the  Above  Bank- 
rupt and  to  Edward  H.  Chavelle,  Trustee  in 
Bankruptcy  of  the  said  Washington  Steel  &  Bolt 
Company,  Greeting : 
You,  and  each  of  you,  are  hereby  cited  and  ad- 
monished to  be  and  appear  in  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  to  be 
held  in  the  City  of  San  Francisco  in  the  State  of 
California,  within  thirty  (30)  days  from  the  date 
of  this  citation,  pursuant  to  an  appeal  filed  in  the 
Clerk's  office  of  the  United  States  District  Court  for 
the    Western    District    of    Washington,    Northern 
Division,  wherein  the  Washington  Trust  Company, 
the  petitioner  for  leave  to  foreclose  its  mortgage,  is 
appellant,  and  you  are  appellees,  to  show  cause,  if 
any  there  be,  why  the  judgments  in  said  appeal  men- 
tioned should  not  be  corrected  and  speedy  justice 
should  not  be  done  the  parties  in  that  behalf. 

WITNESS    the    Honorable   Edward   D.    White, 
Chief  Justice  of  the  United  States  Supreme  Court 
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this  26  day  of  October,  1914. 

[Seal]  JEREMIAH  NETERER, 

United  States  District  Court  Judge  Presiding  over 
the  above-entitled  court. 
ATTEST : 

PRANK  L.  CROSBY, 

Clerk. 
By  S.  E.  Leitch, 

Deputy.     [227] 

Due  service  of  the  within  citation  acknowledged 

and  a  true  copy  received  this  26  day  of  Oct.  1914. 

J.  W.  RUSSELL, 
Attorneys  for  Trustee  in  Bankruptcy. 

[Endorsed] :  No.  4717.  In  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, Northern  Division.  In  the  Matter  of 
Washington  Steel  &  Bolt  Co.,  a  Corporation,  Bank- 
rupt. Citation.  Piled  in  the  United  States  Dis- 
trict Court,  Western  District  of  Washington.  Oct. 
26,  1914.  Prank  L.  Crosby,  Clerk.  By  B.  E.  S., 
Deputy. 


[Endorsed] :  No.  2512.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Edward 
H.  Chavelle,  as  Trustee  in  Bankruptcy  of  Washing- 
ton Steel  &  Bolt  Company,  a  Corporation,  Bank- 
rupt, Appellant,  vs.  Washington  Trust  Company,  a 
Corporation,  Appellee,  and  Washington  Trust  Com- 
pany, a  Corporation,  Appellant,  vs.  Washington 
Steel  &  Bolt  Company,  a  Corporation,  Bankrupt 
and  Edward  H.  Chavelle,  as  Trustee  in  Bankruptcy 
of  Washington  Steel  &  Bolt  Company,  a  Corpora- 
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tion,  Bankrupt,  Appellees.  In  the  Matter  of  Wash- 
ington Steel  &  Bolt  Company,  a  Corporation, 
Bankrupt.  Transcript  of  Eecord.  Upon  Appeals 
from  the  United  States  District  Court  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

Filed  January  4,  1915. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 
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Knmti  all  lint  bg  JBlffBf  f  rfanttB:  That  Washington  steel  &  bolt 

COMPANY  a  corporation  duly  organized  and  existing  under  the  laws  of  the  State  of  Washington,  for 
value  received,  acknowledges  Itself  Indebted  to  the  bearer  of  this  bond,  or  If  this  bond  be  registered  to  the 
registered  holder  thereof  In  the  sum  of  One  Thousand  ($ICX)0)  Dollars  (or  Five  Hundred  ($500)  Dollar* 
or  One  Hundred  ($100)  DoUars  as  the  case  may  be)  which  It  hereby  promises  and  agrees  to  pay  In  United 
States  gold  coin  of  the  present  standard  of  weight  and  fineness,  on  the  first  day  of  September,  1918,  at  the 
office  of  The  Washington  Trust  Company,  Trustee,  In  the  City  of  Spokane,  County  of  Spokane,  State  of 
Washington  with  Interest  thereon  Irom  the  date  of  Issue  or  sale  thereof  until  paid,  at  the  rate  of  eight  (8^) 
per  centum  per  annum  payable  semi-annually  In  like  gold  coin  on  the  first  day  of  March  and  September  In 
each  year  on  the  presentation  and  surrender  of  the  coupons  annexed  hereto,  as  they  severally  become 
due  •  all  payments  upon  this  bond,  both  of  the  principal  and  Interest  shall  be  made  »-lthout  deduction  lor 
any  tax  or  taxes  that  said  Washington  Steel  &  Bolt  Company,  may  be  required  to  pay  or  to  retain  there- 
from by  any  present  or  future  laws  ol  the  United  States  of  America,  or  of  the  State  of  Washington,  said 
Waihlngton  Steel  &  Bolt  Company  hereby  covenanting  and  agreeing  to  pay  any  and  ^11  such  tax  or  taxes. 
This  bond  Is  one  of  a  series  of  Seven  Hundred  and  Fifty  (750)  bonds,  all  of  the  same  tenor  and 
date  numbered  consecutively  from  one  ( 1 )  to  and  Including  the  number  Seven  Hundred  and  FlKy  (750). 
The  first  Five  Hundred  (500)  bonds  being  ol  the  denomination  of  One  Hundred  ($100)  Dollars  each  and  Two 
Hundred  (200)  bonds  belpjpf  the  denomination  ol  Five  Hundred  ($500)  Dollars  each  and  Fifty  (50)  bonds 
btlng  of  the  denomlnaUon  of  One  Thousand  ($1000)  Dollars  each,  and  all  said  bonds  with  the  coupons 
thereto  attached,  are  equally  secured  by  a  first  mortgage  or  deed  of  trust,  duly  executed  and  delivered  by 
the  said  Washington  Steel  &  Bolt  Company  to  TIk  If  ajtoi»(on  Trust  Company  In  Spokane,  County  of 
Spokane  Stale  of  Washington,  as  Trustee,  subject  to  all  the  provisions  4nd  cdndltlons  therein,  bearing 
even  date  wfth  this  bond,  authorized  by  said  WASHINGTON  STEEL  &  BOLT  COMPANY  to  be 
Issued  to  an  amount  not  exceeding  In  the  aggregate  the  principal  sum  of  Two  Hundred  Thousand 
($200,000)  Dollars,  nevertheless,  with  the  understanding  that  Seventy-Five  Thousand  ($75,000)  Dollars 
of  said  bonds  shall  he  Issued  and  placed  on  the  market  on  the  execution  and  delivery  of  this  said  Indenture, 
ai)d  the  balance  of  One  Hundred  and  Twenty-Five  Thousand  ($125,000)  Dollars  of  said  bonds  to  be  held 
W  the  Tmlu.  and  not  Issued  and  put  on  the  market  only  In  the  event  and  at  such  Ume  In  the  future  as 
ttis  Trustees  ol  said  Washington  Steel  &  Bolt  Company  may  deem  to  be  for  the  best  Interests  of  said 
company,  and  covering  and  conveying  all  real  property  and  personal  property  owned  by  said  WASHING- 
TON STEEL  &  BOLT  COMPANY,  and  more  particularly  described  In  said  mortgage,  and  to  which 
refersnce  Is  hereby  made  for  the  nature  and  extent  ol  the  security  and  the  rights  of  the  holders  of  these 
bonds,  and  the  terms  and  conditions  thereof,  which  Is  duly  recorded  In  the  office  of  the  County  Audltorot 
Snohomish  County.  State  ol  Washington :  In  case  default  shall  be  made  and  shall  continue  for  six  (6) 
months  in  the  payment  of  any  Interest  on  any  of  the  bonds  secured  by  this  indenture,  the  principal  of  th^ 
said  bonds  with  all  the  Interest  accrued  and  unpaid  thereon,  shall  become  due  and  payable  at  the  election 
and  ilpon  declaration  ol  the  owners  of  one-third  In  amount  of  said  bonds,  then  outstanding. 
;-■  Thh  bond  imy  pass  by  ieinay  but  nny  be  reaietereil  as  to  the  number  thereof,  upon  the  transfer  book  of  Uie 

TVwte  1^  its  ofta,  »nd  «h«r  sucli  registrilioo  duly  certiSed  her«n  l*y  the  Tnultt  this  bond  shaH  be  transferred  only  on 
illd^bovks,  unless  Innsfei  be  to  Ixtrer,  when  it  shall  ajain  be  tranifeired  by  delivery  aubiequenl  to  registration  in  like 
mumwr^  This  bund  shaH  no«  become  oWijalory  until  It  shall  have  become  aulhehticated  by  the  certificate  of  the  Trustee 
endorsed  hereon.  ,  J  ' -  ■' 

No  recoutae  shall  be  tad  for  the  payment  ol  the  principit  oe  intere*  of  this  bond,  ajainst  any  individual  inmtfUr-  - 
nor,  Uliclil|»kler,  ofBcer  oi  trustee  of  said  Washinfton  Stfd  fc  Bott  Company,  and  any  and  all  liabilities  of  incorpontorj, 
flortihotdtu,  trasteea  and  o«cw»  of  the  said  Washington  Steel  *  BoK  Company  individually  being  hereby  released. 

ia  ■ttnrii  V^mirf.  the  said  Washjncton  Steel  &  Bolt  company 
IMS  auaed  Ihoe  presents  to  be  signial  and  executed  in  its  cotporale  name  by  its  Presi- 
dent, and  countn-slgned  by  rU  Secretary,  and  its eorporate  seal  iierelo  affixed,  and  dlt 
coupons  for  inlnat  being  (l<J>enUcatKl  by  the  en^e*  aijnrture  of  Jls  Trasuiw  to  ^ 

be  attached  heneto,  this.  .^c<JJja-/.'.<l«yfl<^',.-..-.... ...... ..'..'.,'.-. 1908,^ 

ad  pursuant  to  legal  authority  in  Oiemv«>nd^o)Jat end.  '    - 
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[Petitioner's  Exhibit  No.  27— Minutes  of  Meeting  of 
Directors  of  Washington  Steel  &  Bolt  Co.,  Dated 
September  1,  1908.] 

Edmonds,  Washington,  Sept.  1,  1908. 

Pursuant  to  notice  duly  given,  a  meeting  of  the 
directors  of  the  Washington  Steel  &  Bolt  Company 
was  held  at  the  office  of  the  company  at  Edmonds, 
Washington,  on  said  first  day  of  September,  1908. 
The  meeting  was  called  to  order  by  the  president, 
A.  McPhaden  and  roll  call  being  taken  it  was  found 
that  the  following  Trustees  were  present.  A.  Mc- 
Phaden, A.  G.  Pike,  A.  M.  Yost  and 

The  minutes  of  the  previous  meeting  were  read 
and  on  motion  of  A.  M.  Yost,  duly  seconded,  the 
same  were  adopted  and  approved  unanimously. 

On  motion  of  A.  G.  Pike,  seconded  by  A.  M.  Yost, 
duly  carried,  the  following  resolutions  were  unan- 
imously adopted,  to-wit: 

Be  it  now  resolved,  that  whereas,  at  a  meeting  of 
the  Trustees  of  the  Washington  Steel  &  Bolt  Com- 
pany held  on  the  13th  day  of  June,  1908,  at  its  office 
in  Edmonds,  Washington,  did  then  and  there  by  the 
power  and  authority  in  them  vested  by  its  articles 
of  incorporation  and  by-laws,  and  the  laws  of  the 
State  of  Washington  resolved,  authorized  and  deter- 
mined to  make  and  issue  its  first  mortgage  eight 
per  cent  gold  bonds  to  an  amount  not  exceeding 
$200,000.00  and  to  secure  the  due  payment  of  the 
principal  and  interest  thereon,  by  executing  and  de- 
livering to  a  suitable  trustee  a  first  mortgage  or  deed 
of  trust  upon  the  entire  property  and  privileges  of 
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said  Washington  Steel  &  Bolt  Company.  Seventy- 
five  thousand  ($75,000.00)  Dollars  of  said  bonds  to 
be  issued  and  placed  on  the  market  on  the  execution 
and  delivery  fo  said  mortgage  and  $125,000  of  said 
bonds  to  be  issued  and  put  on  the  market  only  in  the 
event  and  at  such  time  in  the  future  as  the  Trustees 
may  deem  to  be  for  the  best  interests  of  said  company. 
Now,  therefore,  in  pursuance  of  said  resolutions,  acts 
and  proceedings  at  said  meeting  as  aforesaid,  it  is 
now  hereby  further  resolved  that  said  bonds  be 
issued  in  all  respects  as  in  said  resolutions  and  pro- 
ceedings set  out,  and  The  Washington  Trust  Com- 
pany of  Spokane,  be  and  it  is  hereby  selected,  nom- 
inated and  appointed  Trustee  of  said  Washington 
Steel  &  Bolt  Company  as  by  said  resolutions  con- 
templated, and  the  President  and  Secretary  of  the 
Board  of  Trustees  of  said  Washington  Steel  &  Bolt 
Company  be  and  they  are  hereby  directed  and  re- 
quired to  execute  and  deliver  to  said  The  Washing- 
ton Trust  Company  as  Trustee,  a  first  mortgage  or 
deed  of  trust  upon  all  and  entire  the  property  and 
privileges  of  said  Washington  Steel  &  Bolt  Company 
for  the  uses  and  purposes  set  forth  in  said  resolu- 
tions and  said  mortgage  or  deed  or  trust. 

On  motion  of  A.  M.  Yost,  seconded  by  A.  G.  Pike, 
and  duly  carried,  the  Washington  Steel  and  Bolt 
Company  withdraws  from  the  market  400,000  shares 
of  its  unsold  treasury  stock,  until  such  time  in  the 
future  as  the  company  may  see  fit  and  proper  to  issue 
and  place  the  same  on  the  market. 

On  motion  of  A.  M.Yost,  seconded  by  A.  G.  Pike, 
and  duly  carried,  a  commission  of  five  per  cent  of  the 
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face  value  of  the  bonds  of  said  company  be  allowed 
to  any  agent,  officer  or  Trustee  of  the  company  pur- 
chasing or  selling  any  of  said  bonds  of  said  company. 
The  company  to  furnish  all  literature,  such  as  pros- 
pectuses, etc. 

On  motion  of  A.  G.  Pike,  seconded  by  A.  M.  Yost, 
duly  carried,  the  bill  of  The  Washington  Trust  Com- 
pany of  Four  Hundred  and  Seventy-five  ($475.00) 
Dollars  for  its  services  in  acting  as  Trustee  for  said 
Washington  Steel  &  Bolt  Company  in  the  register- 
ing and  all  other  work  of  every  nature  or  kind  per- 
formed or  to  be  performed  by  said  Trustee,  con- 
nected with  said  bonds,  which  said  bill  also  includes 
all  charges  made  by  its  attorney  in  the  examining 
and  passing  upon  said  mortgage  or  trust  deed. 

On  motion  of  A.  M.  Yost,  seconded  by  A.  G.  Pike 
duly  carried,  the  accounts  of  A.  McPhaden  and  A.  G. 
Pike  for  money  loaned  to  the  Washington  Steel  & 
Bolt  Company  to  date  be  settled  by  giving  them 
bonds  of  the  Washington  Steel  &  Bolt  Company, 
allowing  them  a  discount  of  five  per  cent  on  said 
bonds,  and  a  commission  of  five  per  cent  for  selling 
the  same  and  authorizing  the  Trustee  to  issue  to 
them  bonds  of  said  company  in  proportion  to  the 
amount  of  the  claims  due  each,  as  shown  by  the 
books  of  the  company. 

John  Barkely  having  at  this  time,  in  writing, 
tendered  his  resignation  as  Vice-president  of  the 
Company,  same  being  accepted,  Wales  R.  Ammon 
was  on  motion  duly  made  and  carried,  elected  Vice- 
President  of  the  company  in  place  of  and  stead  of 
said  Barkely  resigned. 
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There  being  no  further  business  to  come  before  the 
meeting,  said  meeting  on  motion  duly  made  and  car- 
ried was  adjourned. 

A.  M.  McPHADEN, 
President. 
Attest:  A.  G.  PIKE, 

Secretary. 
This  Is  To  Certify,  that  we,  Alexander  McPhaden, 
A.  G.  Pike,  A.  M.  Yost  and of  the  under- 
signed trustees  hereby  state  that  we  were  present 
at  the  Trustees  meeting  of  the  Washington  Steel  & 
Bolt  Company  held  Sept.  1,  1908  at  its  office  in  Ed- 
monds, Washington,  and  took  part  in  all  the  pro- 
ceedings; that  the  above  minutes  of  said  meeting 
fully  set  forthe  the  proceedings  of  said  meeting,  all 
of  which  we  hereby  approve  of. 

We,  J.  W.  Cosford  and  Austin  Ready  hereby  cer- 
tify that  we  have  carefully  read  the  minutes  of  the 
Trustees  meeting  of  the  Washington  Steel  and  Bolt 
Company  held  on  the  first  day  of  September,  1906, 
as  hereinabove  set  forth,  and  hereby  fully  approve 
of  the  same. 

W.  R.  AMMON,  Vice  President, 
A.  G.  PIKE,  Sec.  and  Treas. 

iSubscribed  and  sworn  before  me  this  7th  day  of 
December,  A.  D.  1906. 

[Seal]  TOPHAR  HOWELL, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Edmonds. 

[Endorsed]:  ^'Petitioner's  Exhibit  27."  Dora 
Beach.    No.  2512.     U.  S.  Circuit  Court  of  Appealte 
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for  the  Ninth  Circuit.     Petitioner's  Exhibit  27.    Re- 
ceived Jan.  5,  1915.     F.  D.  Monckton,  Clerk. 

[Petitioner's  Exhibit  No.  28— Certificate  of  Secre- 
tary and  Treasurer  of  Washington  Steel  &  Bolt 
Co.  Re  Account  of  A.  G.  Pike.] 
WASHINGTON  STEEL  &  BOLT  CO. 

EDMONDS,  WASH.,  . 

To  The  Washington  Trust  Co.; — 

This  is  to  certify,  that  according  to  the  books  of 
the  Washington  Steel  &  Bolt  Co.,  A.  G.  Pike,  up  to 
the  first  day  of  September,  1908,  has  a  credit  of 
$2,693.85,  and  that  according  to  a  resolution  passed 
by  the  Trustees  of  the  said  Washington  Steel  &  Bolt 
Co.,  on  the  first  day  of  September,  1908,  said  A.  G. 
Pike  is  to  be  paid  in  the  bonds  of  said  company, 
allowing  the  agent's  commission  of  five  per  cent,  and 
the  discount  of  five  per  cent;  which  said  discount 
and  commission  would  give  him  a  credit  of$2,963.23, 
and  you  are  authorized  and  instructed  to  issue  to 
said  A.  G.  Pike  four  (4)  bonds  of  the  denomination 
of  $500.00  each,  and  nine  (9)  bonds  of  $100.00  each, 
making  a  total  cash  value  of  $2,900.00,  and  leaving 
him  a  credit  balance  of  $63.23  on  the  books  of  said 
company. 

Dated  this  first  day  of  September,  1908. 
WASHINGTON  STEEL  &  BOLT  CO. 
(Signed)     By  A.  S.  PIKE, 

Secretary  and  Treasurer. 
(Signed)  H.  R.  BEESON, 

Accountant. 
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[Endorsed]:  ^^Petitioner's  Exhibit  28."  Dora 
Beach.  No.  2512.  U.  S.  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Petitioner's  Exhibit  28. 
Received  Jan.  5,  1915.     P.  D.  Monckton,  Clerk. 

[Petitioner's  Exhibit  No.  29 — Certificate  of  Secre- 
tary and  Treasurer  of  Washington  Steel  &  Bolt 
Co.  Re  Account  of  A.  McPhaden,  Up  to  Septem- 
ber 1, 1908.] 
WASHINGTON  STEEL  &  BOLT  COMPANY. 

EDMONDS,  WASH., 

To  The  Washington  Trust  Company: 

This  is  to  certify,  that  according  to  the  books  of 
the  Washington  Steel  &  Bolt  Company,  A.  Mc- 
Phaden up  to  the  first  day  of  September,  1906  has 
a  credit  of  $21,128.80,  and  that  according  to  a  resolu- 
tion passed  by  the  trustees  of  the  said  Washington 
Steel  &  Bolt  Company  on  the  first  day  of  September, 
1908,  said  A.  McPhaden  is  to  be  paid  in  the  bonds  of 
said  company,  allowing  the  agent's  commission  of 
five  per  cent,  and  the  discount  of  five  per  cent;  which 
said  discount  and  commission  would  give  him  a 
credit  of  $23,241.68,  and  on  pajonent  to  you  of 
$58.32  in  cash,  you  are  authorized  and  instructed  to 
issue  to  said  A.  McPhaden  20  bonds  of  denomination 
of  $1,000  each,  six  bonds  of  $500'.  each,  and  3  bonds 
of  $100  each,  making  a  total  cash  value  of  $23,300. 
Dated  this  first  day  of  September,  1908. 
WASHINGTON  STEEL  &  BOLT  COMPANY. 

(Signed)     By  A.  G.  PIKE, 
Secretary  and  treasurer. 
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[Endorsed]:  ''Petitioner's  Exhibit  29."  Dora 
Beach.  No.  2512.  U.  S.  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Petitioner's  Exhibit  29. 
Received  Jan.  5, 1915.    F.  D.  Monckton,  Clerk. 

[Petitioner's  Exhibit  No.  30— Certificate  of  Treas- 
urer and  Manager  of  Washington  Steel  &  Bolt 
Co.  Re  Account  of  A.  McPhaden,  Up  to  Decem- 
ber 28,  1908.] 
WASHINGTON  STEEL  &  BOLT  CO. 

EDMONDS,  WASH.,  Dec.  28,  1908. 
To  The  Washington  Trust  Co.; — 

This  is  to  certify,  that  according  to  the  books  of 
the  Washington  Steel  &  Bolt  Co.,  A.  McPhaden,  up 
to  the  Twenty-eighth  day  of  December,  1908,  has  a 
credit  of  $3,70'7.18,  and  that  according  to  a  resolution 
passed  by  the  Trustees  of  the  said  Washington  Steel 
&  Bolt  Co.,  on  the  first  day  of  September,  1908,  said 
A.  McPhaden  is  to  be  paid  in  the  bonds  of  said  com- 
pany; and  you  are  authorized  and  instructed  to  issue 
to  said  A.  McPhaden  six  (6)  bonds  of  the  denomina- 
tion of  $500.00  each,  and  seven  (7)  bonds  of  $100.00 
each,  making  a  total  cash  value  of  $3,700'.00'. 

Dated  this  twenty-eighth  day  of  December,  1906. 
THE  WASHINGTON  STEEL  AND  BOLT  CO., 

(Signed)     By  A.  G.  PIKE, 

Treasurer  &  Mgr., 
(Signed)  H.  R.  BEESON, 

Sec'y- 

[Endorsed]:  '^Petitioner's  Exhibit  30."  Dora 
Beach.    No.  2512.    U.  S.  Circuit  Court  of  Appeals 
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for   the    Ninth    Circuit.     Petitioner's    Exhibit    30: 
Eeceived  Jan.  5,  1915.     P.  D.  Monckton,  Clerk. 

[Petitioner's  Exhibit  No.  31— Minutes  of  Meeting  of 
Trustees  of  Washington  Steel  &  Bolt  Co.,  April 
30,  1909.] 

Edmonds,  Wn., 
April  30th,  1909. 

Pursuant  to  notice  given  by  the  Secretary,  a 
special  meeting  of  the  Trustees  of  the  Washington 
Steel  &  Bolt  Company  was  held  at  the  office  of  the 
Company  at  Edmonds,  Wash.,  on  the  thirtieth  day 
of  April,  1909.  The  meeting  was  called  to  order  by 
the  President  A.  McPhaden,  and  roll  call  being 
taken,  it  was  found  that  the  following  Trustees  were 
present;  A.  McPhaden,  A.  G.  Pike,  W.  R.  Ammon, 
H.  W.  Hall,  and  H.  R.  Beeson. 

The  minutes  of  the  previous  meeting  were  read 
and  on  motion  of  H.  W.  Hall,  duly  seconded,  the 
same  were  approved  and  adopted. 

On  motion  of  A.  G.  Pike,  seconded  by  W.  R. 
Ammon,  and  duly  carried,  it  was  decided  that  the 
Bank  of  Montreal  be  made  a  depository  for  the  Com- 
pany's  funds  and  that  all  banking  business  be  trans- 
ferred from  the  State  Bank  of  Edmonds  to  said  Bank 
of  Montreal. 

On  motion  of  A.  G.  Pike,  seconded  by  W.  R. 
Ammon,  and  duly  carried,  the  President  and  Treas- 
urer were  authorized  to  negotiate  loans  from  time 
to  time  as  they  deemed  necessary  to  further  the  in- 
^rests  of  the  Company. 

On  motion  of  A.  G.  Pike,  seconded  by  W.  R. 
Ammon,  and  duly  carried,  the  Secretary  was  in- 
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structed  to  notify  the  Washington  Trust  Company  to 
deliver  to  A.  McPhaden,  bonds  of  the  Washington 
Steel  &  Bolt  Company  to  the  amount  of  $20,000.00 
or  any  part  thereof,  upon  presentation  of  said  A.  Mc- 
Phaden's  note  to  the  amount  of  the  bonds  delivered, 
less  five  per  cent  of  the  face  value  of  the  bonds  and 
five  per  cent  commission;  said  note  to  draw  eight  per 
cent  interest,  payable  on  date  when  interest  on 
Bonds  fall  due. 

There  being  no  further  business  to  come  before  the 
meeting,  said  meeting,  on  motion  duly  amde  and  car- 
ried, was  adjourned. 

(Signed)     A.  McPHADEN, 

Pres. 
(Signed)     W.  R.  AMMON, 
j  Vice-Pres. 

(Signed)     A.  G.  PIKE, 

Mgr.  &  Treas. 
(Signed)     H.  R.  BEESON, 

Sec'y. 
(Signed)     H.  W.  HALL, 

Trustee. 

[Endorsed]:  '* Petitioner's  Exhibit  31."  Dora 
Beach.  No.  2512.  U.  S.  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Petitioner's  Exhibit  31.  Re- 
ceived Jan.  5,  1915.    P.  D.  Monckton,  Clerk. 
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[Petitioner's  Exhibit  No.  32— Letter,  May  3,  1909, 

Washington  Steel  and  Bolt  Co.  to  A.  McPhaden.] 

WASHINGTON  STEEL  &  BOLT  CO. 

EDMONDS,  WASH.,  May  3, 1909. 
Mr.  A.  McPhaden 
Spokane,  Wn. 
Dear  Sir; — 

In  reply  to  your  favor  of  the  first,  you  will  please 
find  enclosed  copy  of  minutes  of  Director's  meeting 
held  April  30,  1909.  In  the  past  Washington  Trust 
Co.  has  required  minutes  properly  signed  which  au- 
thorized any  action  on  their  part  and  we  take  this 
means  of  getting  quick  action  on  your  deal.  I  don't 
think  you  will  have  to  do  anything  except  sign  your 
name  to  the  minutes  and  present  them  to  the  Trust 
Co.,  Writing  them  a  letter  without  sending  the 
minutes  might  only  cause  delay. 

Yours  very  truly, 
THE  WASHINGTON  STEEL  AND  BOLT  CO., 

(Signed)     H.  R.  BEESON. 

[Endorsed]:  ^^Petitioner's  Exhibit  32."  Dora 
Beach.  No.  2512.  U.  S.  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Petitioner's  Exhibit  32.  Re- 
ceived Jan.  5,  1915.     F.  D.  Monckton,  Clerk. 

[Petitioner's  Exhibit  No.  33— Minutes  of  Meeting 
of  Board  of  Trustees  of  Washington  Steel  &  Bolt 
Co.,  June  29,  1909.] 

Edmonds,  Wash., 
June  29,  1909. 
TRUSTEE'S  MEETING. 
Pursuant  to  due  notice  given  by  the  Secretary,  a 
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special  meeting  of  the  Board  of  Trustees  of  the 
Washington  Steel  &  Bolt  Co.  was  held  on  the  twenty- 
ninth  day  of  June,  1909,  at  the  office  of  the  company, 
Edmonds,  Wash.  Meeting  was  called  to  order  by 
the  Vice-President,  W.  R.  Ammon,  at  10:30  A.  M., 
at  which  said  meeting  there  were  present  the  follow- 
ing trustees, — viz:  W.  R.  Ammon,  A.  G.  Pike,  G.  W. 
Hall,  and  H.  R.  Beeson. 

Minutes  of  the  previous  meeting  read,  and  on  mo- 
tion duly  carried,  same  were  approved  and  adopted. 
On  motion  of  A.  G.  Pike,  seconded  by  H.  W.  Hall, 
and  duly  carried,  the  following  resolutions  were 
unanimously  adopted: 

BE  IT  RESOLVED,  that  the  bond  trustees,  (the 
Washington  Trust  Co.),  be  authorized  to  pay  to 
parties  purchasing  bonds  of  this  company  the  inter- 
est accrued  on  said  bonds  from  the  immediately  pre- 
ceeding  interest  paying  date. 

BE  IT  FURTHER  RESOLVED  that  the  Wash- 
ington Trust  Co.  be  instructed  to  accept  the  return 
of  all,  or  any  part  of  the  bonds,  issued  to  A.  Mc- 
Phaden  on  the  authority  of  the  Board  of  Trustees  in 
meeting  held  April  30th,  1909.  And  that  they 
be  further  instructed  to  return  to  said  A.  Mc- 
Phaden  his  notes  to  the  amount  of  bonds  returned. 
There  being  no  further  business  to  come  before 
the  meeting,  said  meeting,  on  motion  duly  made  and 
carried,  was  adjourned. 

A.  G.  PIKE. 
H.  R.  BEESON. 
W.  R.  AMMON. 
H.W.HALL. 


272  Edward  H.  Chavelle  et  al.  vs. 

10/28/09 

Bonds  706^9-10-11-13-15-21-23  amounting  to 
$8000.00  and  note  for  $1800.00  covering  bonds  704 
and  722  received  in  exchange  for  $9000.00  in  notes 
dated  May  11,  1909  as  per  instructions  above. 

M.  E.  HOWES. 

[Endorsed]:  ''Petitioner's  Exhibit  33."  Dora 
Beach.  No.  2512.  U.  S.  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Petitioner's  Exhibit  33.  Re- 
ceived Jan.  5, 1915.    F.  D.  Monckton,  Clerk. 

[Petitioner's  Exhibit  No.  34r— Letter  November  11, 
1909,  Washington  Steel  &  Bolt  Co.  to  Washing- 
ton Trust  Co.] 
WASHINGTON  STEEL  &  BOLT  CO. 

EDMONDS,  WASH.,  Nov.  11,  1909. 
Washington  Trust  Co., 

Spokane,  Wash., 
Gentlemen; — 

We  enclose  herewith  statement  of  Mr.  Mc- 
Phaden's  account  as  shown  by  the  books  of  the  Com- 
pany Nov.  1st,  1909.  As  per  Director's  meeting  of 
Sept.  1st,  1908,  copy  of  minutes  of  which  you  hold 
in  your  possession,  he  desires  to  partially  cover  his 
account  with  bonds.  You  now  hold  his  notes  for 
$4050.00  to  cover  bonds  to  the  amount  of  $4500.00 
which  you  issued  to  him  some  time  since.  Kindly 
issue  the  remaining  $1500.00  of  bonds  (two  $500.00 
and  five  $100.00'  bonds)  and  send  same  to  Mr.  Mc- 
Phaden  c/o  this  Company  at  Edmonds,  Wash.,  also 
return  his  notes  for  $4,050.00. 
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Thanking  you  in  advance  for  this  favor,  we  beg  to 
remain, 

Yours  very  truly, 
THE  WASHINGTON  STEEL  &  BOLT  CO., 

(Signed)     By  H.  R.  Beeson, 

Secy. 

[Endorsed]:  '* Petitioner's  Exhibit  34."  Dora 
Beach.  No.  2512.  TJ.  S.  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Petitioner's  Exhibit  34.  Re- 
ceived Jan.  5, 1915.     P.  D.  Monckton,  Clerk. 


t 


[Petitioner's  Exhibit  No.  35— Letter,  February  19, 
10— Washington  Steel  &  Bolt  Co.  to  Washing- 
ton Trust  Co.]i 

WASHINGTON  STEEL  &  BOLT  CO. 

EDMONDS,  WASH.,  Feb.  19tli,  '10. 
Washington  Trust  Co., 

Spokane,  Wash., 
Gentlemen; 

We  herewith  enclose  statement  of  Mr.  Mc- 
Phaden's  account  as  shown  by  the  books  of  the  Com- 
pany on  the  19th  of  Feb.  1910.  As  per  Directors 
Meeting  of  Sept  1st,  1908,  copy  of  minutes  of  which 
you  hold  in  your  possession,  he  desires  to  partially 
cover  his  account  with  bonds. 

Kindly  issue  one  $500.00  and  five  $100'.OO  bonds 
making  a  total  of  One  Thousand  Dollars,  and  send 
same  to  Mr.  McPhaden  c/o  of  this  Company  at 
Edmonds,  Wash. 


274  Edward  H,  Chavelle  et  ah  vs. 

Thanking  you  in  advance  for  this  favor,  we  beg 
to  remain, 

Yours  very  truly, 
WASHINGTON  STEEL  &  BOLT  CO., 

(Signed)     By  W.  A.  KELLY, 

Secy. 

[Endorsed]:  ^'Petitioner's  Exhibit  35."  Dora 
Beach.  No.  2512.  U.  S.  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Petitioner's  Exhibit  35.  Re 
ceived  Jan.  5,  1915.     F.  D.  Monckton,  Clerk. 


[Petitioner's  Exhibit  No.  36— Letter,  February  19, 
'lO^Washington  Steel  &  Bolt  Co.  to  Washing- 
ton Trust  Co.] 
WASHINGTON  STEEL  &  BOLT  CO. 

Edmonds,  Wash.,  Feb.  19th,  '10. 

Washington  Trust  Co., 

Spokane,  Wash., 
Gentlemen; 

Mr.  McPhaden's  acount  today  shows  a  credit  of 

$2,404.74,  as  our  books  will  show. 

Yours'  truly, 
WASHINGTON  STEEL  &  BOLT  CO., 

(Signed)     By ■ y 

Secy. 

[Endorsed]:  '' Petitioner's  Exhibit  36."  Dora 
Beach.  No.  2512.  U.  S.  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Petitioner's  Exhibit  36. 
Keceived  Jan.  5, 1915.    F.  D.  Monckton,  Clerk. 


Washington  Trust  Company  et  al.  275 

[Petitioner's  Exhibit  No.  37— Minutes  of  Meeting 
of  Board  of  Directors  of  Washington  Steel  &  Bolt 
Co.,  Maxch  20,  1911.] 

Edmonds,  Wash.,  March  20th,  1911. 
Meeting  of  the  Board  of  Directors, 
Washington  Steel  &  Bolt  Co. 
Pursuant  to  notice  given  March  16th,  1911. 

Meeting  called  to  order  by  Vice  President. 
The  following  Directors  were  present, 

W.  E.  Ammon,  H.  W.  Hall,  A.  G.  Pike, 
Minutes  previous  meeting  read  and  approved. 

Motion  made  by  A.  G.  Pike  seconded  by  E.  W.  Hall 
that  $25,000  of  the  Company's  unsold  bonds  be  placed 
with  the  Bank  of  Montreal  as  Collateral  on  a  $20,- 
000.00  loan  that  this  Company  owes,  and  an  order  be 
given  the  Washington  Trust  Company  to  deliver 
same  to  the  Bank. 

Carried. 
Motion  made  by  A.  G.  Pike  to  send  a  Copy  of  these 
minutes  to  Dr.  J.  W.  Cosf ord  and  Austin  Eeady  for 
their  consideration    (they  not  being  present)  Sec- 
onded by  H.  W.  Hall, 

Carried. 
There   being    no    further   business    meeting    ad- 
journed. 

Signed:  A.  G.  Pike,  Sec'y  &  Treasurer. 
W.  E.  Ammon,  Vice-President. 
H.  W.  Hall. 

J.  W.  Cosf  ord.  President. 
Austin  Eeady. 
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[Endorsed]:  ^'Petitioners'  Exhibit  37."  Dora 
Beach.  No.  2512.  U.  S.  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Petitioners'  Exhibit  37.  Re- 
ceived Jan.  5,  1915.     F.  D.  Monckton,  Clerk. 

[Petitioner's  Exhibit  No.  38— Letter,  Apr.  15,  1911, 
Washington  Steel  &  Bolt  Co.  to  The  Washington 
Trust  Co.,  and  Receipt,  Apr.  17, 1911,  of  Bank  of 
Montreal,  Spokane,  Wash.,  to  Washington  Trust 
Co.,  etc.] 

Seattle,  Wash.,  April  15, 1911. 
The  Washington  Trust  Co., 

Spokane,  Wash. 
Gentlemen : 

Please  deliver  to  the  Bank  of  Montreal,  $25,000  of 
our  company's  bonds  as  per  instructions  in  our  letter 
to  you  of  even  date,  and  oblige, 

Yours  very  truly, 
WASHINGTON  STEEL  &  BOLT  CO. 

By  A.  G.  Pike, 
Mgr. 
Spokane,  Wash., 
17th  April,  1911. 
Received  from  the   Washington  Trust  Company 
$25,000  bonds  of  the  Washington  Steel  and  Bolt  Com- 
pany referred  to  above. 

For  the  Bank  of  Montreal,  Spokane,  Wash. 

C.  H.  G.  Phipps, 
Manager. 

[Endorsed]:  '^ Petitioner's  Exhibit  38."  Dora 
Beach.  No.  2512.  U.  S.  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Petitioner's  Exhibit  38.  Re- 
ceived Jan.  5,  1915.     F.  D.  Monckton,  Clerk. 
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[Petitioner's  Exhibit  No.  39— Receipt,  Apr.  19, 1911, 
Issued  to  The  Washington  Trust  Co.,  etc.] 

Spokane,  Wash.,  April  19, 1911. 

Keceived  of  The  Washington  Trust  Company 
bonds  in  the  par  value  of  Twenty-five  Thousand 
($25000.001)  Dollars  issued  by  the  Washington  Steel 
&  Bolt  Company. 

Seventeen  (17)  bonds  each  of  a  par  value  of  One 
Thousand  ($1000.00)  Dollars  numbered  as  follows: 
705,  709,  710,  711,  713,  715,  721,  723,  724,  725,  726, 
727,  728,  729, 730,  731  and  732,  and  sixteen  (16)  bonds 
each  having  the  par  value  of  Five  Hundred  ($500.00) 
Dollars  numbered  as  follows :  675  to  690  both  inclu- 
sive. 


W-H 

[Endorsed]:  ^'Petitioner's  Exhibit  39."  Dora 
Beach.  No.  2512.  U.  S.  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Petitioner's  Exhibit  39.  Re- 
ceived Jan.  5,  1915.     F.  D.  Monckton,  Clerk. 

[Claimants'  Exhibit  No.  2 — First  Mortgage  or  Deed 
of  Trust  of  Washington  Steel  &  Bolt  Company 
to  The  Washington  Trust  Co.] 

133886 
FIRST  MORTGAGE  OR  DEED  OF  TRUST. 

Washington  Steel  &  Bolt  Company, 

to 
The  Washington  Trust  Company. 

THIS  INDENURE,  made  and  entered  into  this 
1st  day  of  September,  A.  D.  1908,  by  and  between  the 
WASHINGTON  STEEL  &  BOLT  COMPANY,  a 
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private  corporation  organized  and  existing  under 
and  by  the  laws  of  the  State  of  Washington,  with  its 
principal  place  of  business  at  Edmonds,  County  of 
Snohomish,  State  of  Washington,  hereinafter  called 
WASHINGTON  STEEL  &  BOLT  COMPANY, 
party  of  the  first  part,  and  THE  WASHINGTON 
TRUST  COMPANY  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Washington, 
with  its  principal  place  of  business  at  Spokane, 
County  of  Spokane,  State  of  Washington,  herein- 
after called  the  TRUSTEE,  party  of  the  second  part, 
AVITNESSETH:— 

THAT  WHEREAS,  the  objects  of  said  Wash- 
ington Steel  &  Bolt  Company  as  stated  in  its  articles 
of  incorporation  and  by  laws  and  as  authorized  by 
the  laws  of  the  State  of  Washington,  are  as  follows, 
to  wit — 

The  objects  and  purposes  for  which  this  corpora- 
tion is  formed  are  to  purchase,  own,  hold,  manufac- 
ture, sell,  vend  and  dispose  of  the  patented  inven- 
tions, rail  joints  and  improvements  and  make  im- 
provements thereon.  To  grant  the  right  to  manu- 
facture, vend,  sell,  and  use  the  same  in  whole  or  in 
part,  in  the  whole  or  in  any  part  of  the  United  States, 
or  any  State  or  any  part  thereof,  for  a  total  sum  or 
upon  the  payment  of  a  royalty.  To  build,  construct 
and  operate  factories  and  transact  a  general  manu- 
facturing business.  To  purchase,  own,  hold  real  es- 
tate and  personal  property.  To  build,  construct, 
equip  and  operate  steam  and  electric  railroads,  and 
transact  a  general  common  carrier  business  for  hire. 
To  enter  into  contracts  for  the  building,  construct- 
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ing  and  operating  railroads,  manufacturing  railroads 
rails,  ties  and  railroad  equipments.  To  borrow 
money  on  the  credit  of  the  company,  issue  bonds  and 
to  mortgage,  hypothecate  or  pledge  any  and  all  of 
its  property  to  secure  the  same.  To  sign  bonds  for 
the  faithful  performance  of  its  contracts.  To  con- 
tract concerning  its  lands,  mills,  factories  and  arti- 
cles by  it  manufactured,  including  railroad  rails,  and 
products  of  all  kinds;  to  sell  and  deal  in  electric 
power,  and  do  all  and  every  act  necessary,  expedient 
or  proper  or  incidental  to  any  business  herein  enume- 
rated. And  the  company  to  purchase,  own,  hold, 
manufacture,  sell,  vend  and  dispose  of  the  United 
State  Patent  #740257  of  the  Owen-Shaw  Nut  and 
Bolt  Locks,  make  improvements  therein  and  thereon. 
To  purchase,  own,  hold,  manufacture,  sell,  vend  and 
dispose  of  any  other  patent  or  patents  in  whole  or  in 
part,  in  the  whole  or  in  any  part  of  the  United  States, 
or  in  any  state  or  in  any  part  thereof,  in  any  county 
or  any  part  thereof,  for  a  total  sum  or  on  a  payment 
of  a  royalty.  To  enter  into  contracts  for  the  mak- 
ing and  manufacturing  of  any  articles  or  things  for 
which  it  holds  a  patent  or  any  part  thereof.  To  enter 
into  contracts  for  building,  constructing  and  operat- 
ing railroads,  manufacturing  railroad  joints,  safety 
nut  and  bolt  locks,  ties  and  railroad  equipments.  To 
contract  concerning  its  land,  mills,  factories  and 
articles  by  it  manufactured,  owned  or  dealt  in.  And, 
WHEREAS,  the  said  Washington  Steel  &  Bolt 
Company  being  authorized  by  its  articles  of  incor- 
poration, its  by-laws  and  by  the  laws  of  the  State 
of  Washington,  among  other  things  as  above  stated 
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to  buy  and  sell,  mortgage  and  hypothecate  real  and 
personal  property,  erect  and  maintain  buildings  and 
factories  with  all  necessary  machinery  and  imple- 
ments of  every  nature  or  kind,  for  the  purpose  of 
manufacturing  railroad  joints,  safety  nut  and  bolt 
]ocks,  ties  and  railroad  equipments  and  all  kinds 
of  bolts  and  articles  of  that  nature,  including  the 
manufacturing  of  rod  iron  of  all  kinds,  and, 

WHEREAS,  the  said  Washington  Steel  &  Bolt 
Company  has  now  in  active  operation  a  factory 
manufacturing  bolts  of  all  kinds,  located  at  Edmonds, 
Snohomish  County,  Washington,  and, 

WHEREAS,  its  present  machinery  is  insufficient 
to  supply  the  demands  made  for  its  manufactured 
products,  and, 

WHEREAS,  said  Washington  Steel  &  Bolt  Com- 
pany deem  it  not  only  to  its  best  interests,  but  impera- 
tive in  order  to  supply  the  demands  of  the  trade 
made  upon  its  manufactured  product  to  enlarge  its 
building  and  plant  and  by  adding  new  and  additional 
machinery  and  tools,  and  to  purchase  and  erect  a 
roller  mill  for  the  manufacture  of  bar  and  rod  iron 
to  erect  docks,  etc.,  and, 

WHEREAS,  in  order  to  enlarge  said  buildings 
and  add  said  machinery  and  purchase  and  erect  said 
roller  mill,  and  build  said  docks  it  will  be  necessary 
to  obtain  additional  capital,  and, 

WHEREAS,  the  Board  of  Trustees  of  said  Wash- 
ington Steel  &  Bolt  Company  deeming  it  advisable 
and  to  the  best  interests  of  said  company,  and  being 
fully  empowered  by  the  by-laws  of  said  Washington 
Steel  &  Bolt  Company,  and  acting  pursuant  thereto, 
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at  a  meeting  duly  held  for  that  purpose,  on  the  date 
hereof,  has  resolved  and  determined  that  for  the 
purpose  of  promoting  the  larger  success  of  said 
Washington  Steel  &  Bolt  Company,  that  the  borrow- 
ing of  the  sum  of  Two  Hundred  Thousand  ($200,000) 
Dollars  was  necessary  and  to  the  best  interests  of 
said  company  as  aforesaid,  and  that  such  sum  should 
be  borrowed  for  it  in  its  behalf  and  name,  by  its 
officers  and  by  due  action  of  the  Trustees  of  the 
Washington  Steel  &  Bolt  Company  at  a  meeting 
called  and  held  according  to  law,  has  as  aforesaid 
resolved  and  determined,  as  aforesaid,  to  make  and 
issue  its  first  mortgage  coupon  bonds  of  the  total 
issue  of  Two  Hundred  Thousand  ($200,000)  Dollars 
divided  into  Five  Hundred  (500)  Bonds  of  One  Hun- 
dred ($100)  Dollars  each.  Two  Hundred  (200)  bonds 
of  Five  Hundred  ($500)  Dollars  each  and  Fifty 
(50)  bonds  of  One  Thousand  ($1000)  Dollars  each, 
all  payable  at  the  office  of  the  TRUSTEE  in  Spokane, 
Washington,  on  the  1st  day  of  September,  1918,  in 
gold  coin  of  the  United  States  of  the  present  standard 
of  weight  and  fineness,  bearing  interest  at  the  rate 
of  Eight  (8%)  per  centum  per  annum  from  the  date 
of  issue  or  sale  thereof,  payable  semi-annually  in  like 
gold  coin  on  the  first  day  of  March  and  September, 
in  each  and  every  year  thereafter,  until  said  prin- 
cipal is  fully  paid,  according  to  the  tenor  of  the 
coupons  thereto  annexed,  without  deduction  for  any 
tax  or  taxes  that  the  Washington  Steel  &  Bolt  Com- 
pany may  be  required  to  pay  or  to  retain  from  said 
principal  or  interest,  by  any  present  or  future  laws 
of  the  United  States  of  America,  or  of  the  State  of 
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Washington;  said  bonds  being  numbered  consecu- 
tively from  one  (1)  to  and  including  the  number 
Seven  Hundred  and  Fifty  (750). 

Each  of  said  bonds  to  be  duly  executed  under  the 
seal  of  the  Washington  Steel  &  Bolt  Company,  signed 
by  its  President  or  Vice-President,  and  attested  by 
its  Secretary  or  Assistant  Secretary,  and  the  interest 
coupons  thereto  annexed  or  belonging,  to  be  authenti- 
cated by  or  with  the  engraved  signature  of  its  Treas- 
urer, nevertheless,  with  the  understanding  that 
Seventy-five  Thousand  ($75,000)  Dollars  of  said 
bonds  shall  be  issued  and  placed  on  the  market  on 
the  execution  and  delivery  of  this  said  Indenture, 
and  the  balance  of  One  Hundred  and  twenty-five 
Thousand  ($125,000)  Dollars  of  said  bonds  to  be  held 
by  the  TRUSTEE,  and  not  issued  and  put  on  the 
market  only  in  the  event  and  at  such  time  in  the  fu- 
ture as  the  Trustees  of  said  Washington  Steel  &  Bolt 
Company  may  deem  to  be  for  the  best  interests  of 
said  company,  and, 

WHEREAS,  in  order  to  secure  the  payment  of  the 
principal  and  interest  of  all  the  said  bonds  equal  and 
ratable,  without  priority  or  distinction  irrespective 
of  the  date  of  the  issue  of  the  same,  the  said  Wash- 
ington Steel  &  Bolt  Company  has  by  due  action  of 
its  Board  of  Trustees,  as  aforesaid,  determined  to 
execute  and  deliver  this  mortgage  or  deed  of  trust; 
and  has  further  determined  that  each  of  said  bonds 
shall  be  certified  by  the  Trustee,  which  certificate 
shall  be  conclusive  proof  that  the  same  is  secured  by 
this  Indenture,  and  that  each  of  said  bonds,  coupons 
and  certificate  as  approved  by  said  Board  of  Trustees, 
are  as  follows,  to  wit : — 
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(FORM  OF  BOND) 
UNITED  STATES  OF  AMERICA, 

State  of  Washington. 

.# $ 

WASHINGTON    STEELJ5;   &   BOLT    COMPANY 

Edmonds,  Washington. 
First  Mortgage  Eight  Per  Cent  Gold  Bond: — 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  WASHINGTON  STEEL  &  BOLT  COM- 
PANY, a  corporation  duly  organized  and  existing 
under  the  laws  of  the  State  of  Washington,  for  value 
received,  acknowledges  itself  indebted  to  the  bearer 
of  this  bond,  or  if  this  bond  be  registered  to  the  regis- 
tered holder  thereof  in  the  sum  of  One  Thousand 
($1,000)  Dollars  (or  Five  Hundred  ($500)  Dollars 
or  One  Hundred  ($100)  Dollars  as  the  case  may  be), 
which  it  hereby  promises  and  agrees  to  pay  in  United 
States  gold  coin  of  the  present  standard  of  weight 
and  fineness,  on  the  first  day  of  September,  1918,. 
at  the  office  of  The  Washington  Trust  Company, 
Trustee,  in  the  City  of  Spokane,  County  of  Spokane, 
State  of  Washington,  with  interest  thereon  from  the 
date  of  issue  or  sale  thereof  until  paid  at  the  rate  of 
eight  (8%)  per  centum  per  annum  payable  semi-an- 
nually in  like  gold  coin  on  the  first  day  of  March 
and  September  in  each  year  on  the  presentation  and 
surrender  of  the  coupons  annexed  hereto,  as  they 
severally  become  due ;  all  payments  upon  this  bond, 
both  of  the  principal  and  interest  shall  be  made  with- 
out deduction  for  any  tax  or  taxes  that  said  Wash- 
ington Steel  &  Bolt  Company  may  be  required  to  pay 
or  to  retain  therefrom  by  any  present  or  future  laws 
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of  the  United  States  of  America,  or  of  the  State 
of  Washington,  said  Washington  Steel  &  Bolt  Com- 
pany hereby  covenanting  and  agreeing  to  pay  any 
and  all  such  tax  or  taxes. 

This  bond  is  one  of  a  series  of  Seven  Hundred  and 
Fifty  (750)  bonds  all  of  the  same  tenor  and  date, 
numbered  consecutively  from  one  (1)  to  and  includ- 
ing the  number  Seven  Hundred  and  Fifty  (750) .  The 
first  Five  Hundred  (500)  bonds  being  of  the  denomi- 
■  nation  of  One  Hundred  (f  100')  Dollars  each,  and  Two 
Hundred  (200')  bonds  being  of  the  denomination  of 
Five  Hundred  ($500)  Dollars  each  and  Fifty  (50) 
bonds  being  of  the  denomination  of  One  Thousand 
($1,00'0)  Dollars  each,  and  all  said  bonds  with  the  cou- 
pons thereto  attached,  are  equally  secured  by  a  first 
mortgage  or  deed  of  trust,  duly  executed  and  deliv- 
ered by  the  said  Washington  Steel  &  Bolt  Company 
to  THE  WASHINGTON  TRUST  COMPANY  in 
Spokane,  County  of  Spokane,  State  of  Washington, 
as  Trustee,  subject  to  all  the  provisions  and  condi- 
tions therein,  bearing  even  date  with  this  bond,  au- 
thorized by  said  WASHINGTON  STEEL  &  BOLT 
COMPANY  to  be  issued  to  an  amount  not  exceeding 
in  the  aggregate  the  principal  sum  of  Tw^o  Hundred 
Thousand  ($200,000)  Dollars,  nevertheless,  with  the 
understanding  that  Seventy-five  Thousand  ($75,000) 
Dollars  of  said  bonds  shall  be  issued  and  placed  on 
the  market  on  the  execution  and  delivery  of  this  said 
Indenture,  and  the  balance  of  One  Hundred  and 
twenty-five  Thousand  ($125,000)  Dollars  of  said 
bonds  to  be  held  by  the  Trustee,  and  not  issued  and 
put  on  the  market  only  in  the  event  and  at  such  time 
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in  the  future  as  the  Trustees  of  said  Washington 
Steel  &  Bolt  Company  may  deem  to  be  for  the  best 
interests  of  said  company,  and  covering  and  convey- 
ing all  real  property  and  personal  property  owned 
by  said  WASHINGTON  STEEL  &  BOLT  COM- 
PANY, and  more  particularly  described  in  said  mort- 
gage, and  to  which  reference  is  hereby  made  for  the 
nature  and  extent  of  the  security  and  rights  of  the 
holders  of  these  bonds,  and  the  terms  and  conditions 
thereof,  which  is  duly  recorded  in  the  office  of  the 
County  Auditor  of  Snohomish  County,  State  of 
Washington ;  in  case  default  shall  be  made  and  shall 
continue  for  six  (6)  months  in  the  payment  of  any  in- 
terest on  any  of  the  bonds  secured  by  this  Indenture, 
the  principal  of  the  said  bonds  with  all  the  interest 
accrued  and  unpaid  thereon,  shall  become  due  and 
payable  at  the  election  and  upon  declaration  of  the 
owners  of  one-third  in  amount  of  said  bonds,  then, 
outstanding. 

This  bond  may  pass  by  delivery  but  may  be  regis- 
tered as  to  the  number  hereof,  upon  the  transfer  book 
of  the  TEXTS  TEE  at  its  office,  and  after  such  regis- 
tration duly  certified  hereon  by  the  TRUSTEE  this 
bond  shall  be  transferred  only  on  said  books,  unless 
transfer  be  to  bearer,  when  it  shall  again  be  trans- 
ferred by  delivery  subsequent  to  registration  in  like 
manner.  This  bond  shall  not  become  obligatory 
imtil  it  shall  have  become  authenticated  by  the  cer- 
tificate of  the  Trustee  endorsed  hereon. 

No  recourse  shall  be  had  for  the  payment  of  the 
principal  or  interest  of  this  bond,  against  any  in- 
dividual incorporator,  stockholder,  officer  or  Trustee 
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of  said  Washington  Steel  &  Bolt  Company,  and  any 
and  all  liabilities  of  incorporators,  stockholders, 
trustees  and  officers  of  the  said  Washington  Steel  & 
Bolt  Company  individnally  being  hereby  released. 

IN  WITNESS  WHEREOF,  the  said  WASH- 
INGTON STEEL  &  BOLT  COMPANY  has  caused 
these  presents  to  be  signed  and  executed  in  its  cor- 
porate name  by  its  president,  and  counter-signed  by 
its  Secretary,  and  its  corporate  seal  hereto  affixed, 
and  the  coupons  for  interest  being  authenticated  by 
the  engraved  signature  of  its  Treasurer  to  be  attached 
hereto,  this  1  day  of  September,  1908,  all  pursuant 
to  legal  authority  in  them  vested  to  that  end. 

WASHINGTON    STEEL  &   BOLT    COM- 
PANY. 

By  A.  McPHADEN, 

President. 
Attest:  A.   G.  PIKE, 

Secretary. 
Washington  Steel  and  Bolt 
Company,  Seal  Incorporated 
1906,  Edmonds,  Wash. 

(FORM  OF  COUPON) 

$— Coupon  No.  1  $ 

WASHINGTON  STEEL  &  BOLT  COMPANY, 
Edmonds,  Washington,  will  pay  to  the  bearer  on 
the  first  day  of at  the  office  of  THE  WASH- 
INGTON TRUST  COMPANY  in  the  city  of  Spo- 
kane, County  of  Spokane,  State  of  Washington, 
Dollars  in  gold  coin  of  the  United  States  of 
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America,  being  six  (6)  months  interest  due  on  that 
date,  on  its  first  mortgage  gold  bond. 

Bond  No. ,; 

A.  G.  Pike, 
Treasurer. 
(FORM  OP  CERTIPICATE) 

IT  IS  HEREBY  CERTIPIED  that  this  bond  is 
one  of  a  series  of  bonds  described  in  a  mortgage  or 
deed  of  trust  therein  mentioned,  executed  by  the 
WASHINGTON  STEEL  &  BOLT  COMPANY  to 
the  undersigned  as  Trustee,  bearing  date  the  first 
day  of  September,  1908. 

THE  WASHINGTON  TRUST  COMPANY, 

Trustee. 
By  R.  L.  Webster, 

Secretary. 

NOW,  THEREFORE,  the  WASHINGTON 
STEEL  &  BOLT  COMPANY  in  consideration  of  the 
promises  and  of  the  agreements  heretofore  and  here- 
inafter made,  and  of  the  sum  of  One  (1)  Dollar  re- 
ceived by  the  WASHINGTON  STEEL  &  BOLT 
COMPANY  from  the  Trustee  herein,  at  or  before 
the  execution  and  delivery  of  this  instrument,  the 
receipt  whereof  is  hereby  acknowledged,  and  of 
money  or  moneys  to  be  hereafter  received  by  said 
WASHINGTON  STEEL  &  BOLT  COMPANY 
from  the  first  purchasers  of  the  bonds,  so  authorized 
to  be  issued  or  of  so  many  of  them  as  shall  be  issued 
and  sold,  and  in  order  to  secure  the  payment  of  the 
principal  and  interest  of  all  such  bonds  to  be  issued 
as  hereinbefore  provided,  and  outstanding,  to  an 
amount  not  exceeding  in  the  aggregate  of  the  prin- 
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cipal  thereof  at  their  par  value  of  Two  Hundred 
Thousand  ($200,000)  Dollars  and  all  charges  and 
compensations  of  the  Trustee  hereunder,  and  all 
proper  and  legal  expenses  incidental  to  the  adminis- 
tration of  its  trust,  or  the  enforcement  of  this  mort- 
gage, the  WASHINaTON  STEEL  &  BOLT  COM- 
PANY has  granted,  bargained,  and  sold,  transferred, 
assigned,  set  over,  released,  conveyed  and  confirmed 
and  by  this  Indenture  does  grant,  bargain  and  sell, 
transfer,  assign  and  set  over,  release,  convey  and 
confirm  unto  THE  WASHINGTON  TRUST  COM- 
PANY, in  the  City  of  Spokane,  County  of  Spokane, 
State  of  Washington,  hereinabove  stated  as  TRUS- 
TEE, and  to  its  successor  or  successors  in  the  trust 
hereby  created,  and  its  assigns  forever,  all  and  singu- 
lar the  following  described  real  property,  situate, 
lying  and  being  in  the  County  of  Snohomish,  State 
of  Washington,  and  particularly  bounded  and  de- 
scribed as  follows,  to  wit : — 

Beginning  at  the  point  of  intersection  of  section 
line  between  Sections  Twenty- three  (23)  and 
Twenty-six  (26),  Township  Twenty-seven  (27) 
North,  Range  Three  (3)  East  of  W.  M.,  with  the 
center  line  of  the  Great  Northern  Railroad  right  of 
way ;  thence  angle  west  to  South  48  degrees  46  min- 
utes (magnetic  course  south  40  degrees  56  minutes 
west),  along  the  center  line  of  the  Great  Northern 
right  of  way,  339.5  feet;  thence  angle  right  46  de- 
grees 17  minutes  a  distance  of  69.18  feet  to  the  true 
place  of  beginning.  Thence  same  course  395.8 — 
Thence  angle  left  64  degrees  25  minutes  290.58  feet ; 
thence  angle  left  115  degrees  35  minutes  269.72  feet ; 
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thence  angle  left  46  degrees  17  minutes  362.5  feet 
to  the  place  of  beginning,  containing  2.004  acres, 
also  all  the  abutting  tide  lands  in  front  of  the  above 
described  premises  amounting  to  about  six  (6)  acres 
or  about  eight  (8)  acres  in  all,  and  any  other  real 
estate    that    may   be    hereafter    acquired    by    said 
WASHINGTON  STEEL  &  BOLT  COMPANY  to- 
gether with  all  and  singular  the  tenements,  heredita- 
ments and  appurtenances  thereunto  belonging,  or 
in  anywise  appertaining,  all  buildings,    permanent 
fixtures   or  mechanical    constructions,    and  all  ma- 
chinery now  incorporated  into  the  real  estate,  or  any 
other  building,  fixtures  or  machinery  hereafter  se- 
cured by  the  said  WASHINGTON  STEEL  &  BOLT 
COMPANY,  and  placed  upon  said  above-described 
real  estate,  or  any  real  estate  hereafter  acquired  by 
said   Washington  Steel  &    Bolt  Company,  and    all 
riparian  or  other  rights  connected  therewith.     And 
upon  the  same  considerations,  said  Washington  Steel 
&  Bolt  Company  hereby  sells,  transfers  and  assigns 
to  said  TRUSTEE,  and  its  successors  in  trust,  the 
personal  property  of  said  WASHINGTON  STEEL 
&  BOLT  COMPANY,  all  being  situate  in  or  used 
with  said  company's  plant  and  bolt  factory  or  shops 
and  any  other  buildings  now  situate,  and  being  upon 
the  above-described  land,  or  hereafter  at  any  time 
during  the  life  of  this  mortgage,  that  may  be  placed 
upon    said  above-described    land  or  premises,    and 
particularly  known  as  the  WASHINGTON  STEEL 
&  BOLT  COMPANY'S  factory  and  plant,  to  wit: 
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One  Agax  hot  pressed  nut  machine  16  ton. 

One  Acme  nut  tapper  2, 

One  Acme  nut  tapper  1. 

One  Alligator  Shear. 

One  Acme  heading  and  forging  machine  1. 

One  Acme  heading  and  forging  machine  2. 

One  Acme  threading  machine  2. 

One  Acme  threading  machine  1. 

One  Acme  pointing  machine. 

One  70  h.  p.  boiler  Erie  City  manufacture. 

One  60  H.  P.  Engine. 

$6000  worth  of  dies,  in  die  houses  on  above- 
described  real  estate. 

One  burring  machine,  water  works,  hose,  electric 
lights,  plant.  A  complete  oil  pumping  station  with 
heaters,  double  strainer,  together  with  pipings  and 
Rockwell  oil  burners  for  boiler,  and  also  one  three 
ton  tumbler.  Blacksmithing  outfit  such  as  vices, 
anvils,  emery  stands,  tongs,  hammers,  drills,  punches, 
etc.  All  leather  endless  belting,  and  any  other  belt- 
ing owned  and  used  by  said  Washington  'Steel  & 
Bolt  Company  in  and  about  its  said  bolt  factory. 
All  pulleys  owned  by  said  Washington  Steel  &  Bolt 
Company  used  in  and  about  said  bolt  plant,  all  of 
the  same  being  of  steel  material.  All  roller  bear- 
ings for  shaftings  120  feet  or  more  long.  All  office 
furniture  and  fixtures  among  other  things  including 
desk,  filing  cabinet,  typewriter,  steam  heating  ap- 
paratus, situate  and  being  in  the  office  of  said  com- 
pany, which  said  office  building  is  now  located  upon 
the  above-described  real  estate. 

Two  hot  blast  furnaces.     One  oil  tank,  capacity 
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500  barrels.  Platform  scales.  Also  one  United 
States  patent  known  as  the  Climo  Rail  Joint  Patent 
#755848,  issued  on  the  29th  of  March,  1904,  to- 
gether with  all  rights  and  privileges  thereto  con- 
nected or  in  an3rwise  belonging  also  one  United 
States  Patent  #740257,  known  as  the  Owen-Shaw 
nut  and  Bolt  Locks,  together  with  all  rights  and 
privileges  thereto  belonging. 

IT  IS  SPECIALLY  DECLARED  to  be  the 
intent  and  meaning  hereof,  that  this  instrument 
shall  embrace  and  cover  all  real  and  personal 
property,  including  all  lease-hold  rights  here- 
after acquired,  and  all  inventions,  patents, 
patented  rights,  licenses  and  franchises  of  every 
kind,  and  any  and  all  other  property  of  every 
nature,  kind,  and  description  now  owned  or  here- 
after acquired  by  the  said  Washington  Steel  &  Bolt 
Company,  wheresoever  situated,  nevertheless,  pro- 
vided that  the  said  WASHINGTON  STEEL  & 
BOLT  COMPANY  shall  have  the  right  to  sell  in 
the  usual  course  of  trade  the  stock  and  manufac- 
tured products  of  said  Washington  Steel  &  Bolt 
Company,  freed  from  any  lien  under  this  mortgage 
or  deed,  but  in  case  of  foreclosure  of  this  mortgage, 
any  and  all  remaining  unsold  at  that  time  shall  be 
subject  to  the  lien  and  condition  of  this  mortgage. 

TO  HAVE  AND  TO  HOLD  said  real  property 
and  said  personal  property  hereinabove  mentioned 
or  acquired  as  aforesaid,  with  all  their  appurtenan- 
ces, unto  the  TEUSTEE,  and  its  successor  or  suc- 
cessors, forever  in  trust,  nevertheless,  under  the 
provisions  hereof  for  the  equal  pro  rata  benefit  and 


292  Edward  H,  Chavelle  et  al,  vs. 

security  of  all  and  every  the  person  or  persons,  or 
corporation  or  corporations,  who  or  which  may  be 
or  become  holders  of  any  of  the  said  bonds,  hereby 
secured,  without  any  preference  or  priority  of  one 
bond  over  another  or  others,  by  reason  of  priority 
in  time  of  the  issue  or  negotiation  thereof  or  other- 
wise, and  for  the  uses  and  purposes  in  this  bond 
expressed,  and  to  secure  the  payment  of  principal 
and  interest  of  all  such  bonds,  or  of  all  those  out- 
standing, at  any  time  during  the  life  of  this  mort- 
gage or  deed  of  trust ;  provided,  however,  that  if  the 
said  WASHINGTON  STEEL  &  BOLT  COM- 
PANY, Mortgagor,  shall  pay  the  principal  and  in- 
terest of  all  such  bonds,  according  to  their  terms 
and  cause  the  same  to  be  retired  and  cancelled,  and 
shall  pay  the  reasonable  compensation  and  lawful 
charges  of  the  Trustee,  aU  that  the  TRUSTEE  shall 
do  or  lawfully  cause  to  be  done  under  this  Inden- 
ture, either  in  the  discharge  of  its  obligations,  or  the 
enforcement  of  its  security,  thereupon  all  the  estate 
and  interest  of  the  TRUSTEEi  and  any  part  of  said 
property  and  all  liens  thereon,  by  reason  of  this  in- 
denture shall  cease  and  the  said  Washington  Steel  & 
Bolt  Company  shall  be  entitled  to  a  due  satisfaction 
of  record  thereof. 

The  Washington  Steel  &  Bolt  Company  for  itself, 
its  successors  and  assigns,  covenants  and  agrees  to 
and  with  the  TRUSTEE,  and  its  successors  in  trust, 
for  the  benefit  of  said  holders  of  said  bonds,  at  the 
time  of  ensealing  and  delivery  of  this  Indenture, 
that  it  is  the  true,  lawful  and  rightful  owner  of  all 
the  said  real  property  and  personal  property  herein- 
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before  described,  and  it  is  seized  of  a  good,  sure, 
perfect  and  indefeasible  estate  of  inheritance,  in  fee 
simple  in  said  real  estate,  and  of  absolute  ownership 
of  said  personalty;  that  it  has  good  right,  full 
powers  and  lawful  authority  to  mortgage,  convey, 
sell  or  transfer  any  and  all  said  property  to  the 
TRUSTEE  in  the  manner  and  form  aforesaid ;  that 
all  said  property  is  free  and  clear  of  all  taxes,  liens 
or  encumbrances  whatsoever,  and  that  this  instru- 
ment is  the  first  mortgage,  and  carries  a  valid  first 
lien  upon  all  of  said  real  estate,  and  all  of  said  per- 
sonal property;  and  that  said  Washington  Steel  & 
Bolt  Company  will  ever  warrant  and  defend  the 
same  to  the  TRUSTEE,  its  successor  or  succes- 
sors and  assigns  for  the  benefit  and  behoof,  and 
ratable  and  equal  benefit  of  all  bondholders  during 
the  life  of  this  Indenture,  against  all  demands 
whatsoever;  that  it  will  keep  the  buildings  and 
other  improvements  on  said  premises  in  as  good 
condition  as  the  same  are  now,  and  not  permit  or 
allow  waste  upon  said  premises,  and  will  keep  the 
same  free  and  clear  of  all  taxes,  liens  or  incum- 
brances which  might  effect  or  impair  the  security  of 
the  bond  holders,  under  this  Indenture ;  and  that  at 
any  time  hereafter  on  demand  by  the  Trustee,  it  will 
execute  and  deliver  such  further  assurances  and  in- 
struments of  title  by  way  of  security  as  shall  be 
necessary  to  correct  any  imperfection,  which  may 
now  exist  in  the  lien  created  by  this  Indenture,  or  to 
pass  by  way  of  security  any  other  acquired  title,  or 
interest  which  the  Washington  Steel  &  Bolt  Com- 
pany may  hereafter  acquire  in  perfection  or  en- 
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hancement  of  its  own  present  title,  or  any  additional 
real  or  personal  property,  which  may  hereafter  be 
acquired  or  constructed  by  the  Washington  Steel  & 
Bolt  Company,  and  that  such  further  assurance  and 
such  conveyance  of  such  other  acquired  property 
shall  be  for  the  purpose  of  effectuating  and  confirm- 
ing the  clause  of  this  Indenture  purporting  to 
operate  upon  other  acquired  property,  and  in  order 
to  extend  over  the  same  the  lien  of  this  Indenture. 

IT  IS  HEREBY  MUTUALLY  COVENANTED 
and  agreed,  by  and  between  the  parties  hereto,  the 
Washington  Steel  &  Bolt  Company  covenanting  as 
well  for  itself  as  for  its  successors  and  assigns,  and 
the  TRUSTEE  covenanting  as  well  for  itself  as  for 
its  successor  or  successors  in  the  trust,  that  the 
above-described  real  and  personal  property,  rights 
and  privileges  thereto  connected,  shall  be  held  by 
the  TRUSTEE  upon  and  for  the  Trusts,  uses  and 
purposes  heretofore  and  hereinafter  stated,  and  that 
the  following  shall  also  be  terms  and  conditions 
under  which  said  bonds  are  to  be  issued  by  said 
Washington  Steel  &  Bolt  Company,  as  follows,  that 
is  to  say : 

ARTICLE  L 

The  said  Washington  Steel  &  Bolt  Company 
hereby  covenants  and  agrees  to  pay  to  the  lawful 
holder  of  each  and  every  of  the  bonds,  to  be  issued 
under  and  secured  by  this  Indenture,  the  principal 
thereof  and  the  interest  thereon  in  accordance  with 
the  tenor  of  said  bonds,  and  of  the  coupons  thereto 
annexed  or  belonging  thereto,  and  when  and  as  the 
same   shall  respectively  become   due,  and  payable 
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without  deduction  for  any  tax  or  taxes,  that  it  may 
be  required  to  pay,  or  to  retain  from  said  principal 
or  interest,  by  any  present  or  future  laws  of  the 
United  States  of  America  or  of  the  State  of  Wash- 
ington, and  further  covenants  and  agrees  to  pay  all 
and  every  the  lawful  taxes,  assessments  and  charges 
of  every  kind,  which  may  at  any  time  be  levied, 
assessed  or  laid  upon  the  said  property  of  the  Wash- 
ington Steel  &  Bolt  Company,  rights  and  privileges 
hereby  conveyed  and  every  part  thereof,  when  and 
as  necessary  to  protect  the  same  against  the  lien  of 
such  taxes,  assessments  and  charges,  and  to  do  all 
and  everything  which  may  be  necessary,  advisable 
or  proper  to  continue  and  preserve  intact,  the  prior- 
ity of  the  lien  hereby  created,  or  intended  to  be 
created,  upon  all  of  the  property  of  every  kind  and 
character,  rights  and  privileges  hereby  conveyed,  or 
intended  to  be  conveyed  over  every  other  lien  or  en- 
cumbrance whatsoever,  thereon. 

The  Washington  Steel  &  Bolt  Company  further 
covenants  and  agrees  to  and  does  hereby  waive  the 
benfit  of  any  extension,  stay,  appraisement  or  re- 
demption laws,  now  existing  or  that  may  hereafter 
exist  of  the  United  States  of  America,  or  of 
the  State  of  Washington;  and  further  covenants 
and  agrees  at  all  times  diligently  to  preserve 
all  the  rights  and  privileges  now  possessed  by  it,  and 
which  may  hereafter  be  granted  to  or  conferred 
upon  it,  and  at  all  times  to  do  everything  that  may 
be  necessary  to  preserve,  maintain  or  renew  its 
corporate  existence  and  organization,  and  at  all 
times  to  preserve  and  maintain  the  said  Washington 
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Steel  &  Bolt  Company's  property,  plant  or  plants 
hereby  conveyed  or  hereafter  acquired  and  every 
part  thereof,  in  good  repair,  working  order  and 
condition,  and  to  supply  all  necessary  machinery, 
tools,  stock  equipment,  appliances  and  buildings  and 
from  time  to  time  to  make  all  needful  and  proper 
repairs,  renewals,  replacements,  useful  and  proper 
alterations,  additions,  betterments  and  improve- 
ments to  the  end  that  the  value  of  the  security  for 
the  bonds  to  be  issued  under  this  Indenture  shall 
never  become  lessened  or  impaired. 

ARTICLE  II. 
The  WASHINGTON  STEEL  &  BOLT  COM- 
PANY so  long  as  it  keeps  the  covenants  and  agree- 
ments contained  in  this  Indenture,  and  there  is  no 
default  in  the  payment  of  the  principal  or  interest 
of  any  of  the  bonds  or  coupons  secured  by  this  In- 
denture, shall  have  the  possession,  management  use 
and  control  of  all  said  property  hereinabove  de- 
scribed or  that  may  be  hereafter  acquired  by  it,  and 
receive  the  rents,  incomes  and  profits  thereof,  as  if 
this  Indenture  had  not  been  made. 

ARTICLE  III. 

In  case  default  shall  be  made  in  the  payment  of 
the  interest  or  any  of  the  bonds  issued  under  this 
Indenture,  according  to  the  tenor  of  the  coupons 
annexed  or  belonging  thereto,  or  to  pay  the  taxes 
assessed  upon  said  property  when  due,  or  in  the 
performance  of  any  other  act,  promise,  stipulation, 
covenant  or  agreement  herein  contained  to  be  done, 
performed  or  kept  by  the  Washington  Steel  &  Bolt 
Company,  and  if  such  default  shall  continue  as  here- 
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inafter  in  Article  V  of  this  Indenture  defined,  then 
in  every  such  case,  the  TRUSTEE  may  either 
personally  or  by  its  attorney  or  agent  enter  into  and 
upon  all  and  singular  the  Washington  Steel  &  Bolt 
Company's  property,  plant  or  plants,  wharf  or 
wharves,  rights  and  privileges  hereby  conveyed,  and 
each  and  every  part  thereof,  and  wholly  exclude  the 
said  Washington  Steel  &  Bolt  Company,  and  its 
agents  therefrom,  and  have,  hold,  use  and  enjoy 
the  same  as  the  Washington  Steel  &  Bolt  Com- 
pany could  or  might  have  done  if  this  Indenture 
had  not  been  made,  and  operate  by  its  managers, 
superintendents,  receivers  or  servants  or  other  at- 
torneys or  agents,  the  said  Washington  Steel  &  Bolt 
Company's  property,  plant  or  plants,  wharf  or 
wharves  covered  or  intended  to  be  covered  by  this 
Indenture,  and  continue  the  business  thereof,  and 
exercise  the  rights  and  .privileges  and  authorities 
pertaining  thereto,  now  enjoyed  by  said  Washing- 
ton Steel  &  Bolt  Company,  and  make  from  time  to 
time  all  needful  repairs,  replacements  and  such  use- 
ful alterations,  additions  and  improvements  thereon, 
and  thereto,  as  may  seem  to  it  necessary  or  judicious, 
and  collect  and  repay  all  tolls,  freights,  incomes, 
rents,  issues  and  profits  of  the  same,  and  of  every 
part  thereof ;  and  after  deducting  the  expense  of 
operating  the  said  Washington  Steel  &  Bolt  Com- 
pany's factory,  wharf,  plant  or  plants,  and  of  con- 
ducting the  business  thereof,  and  of  all  the  said 
repairs,  replacements,  alterations,  additions  and 
improvements  and  all  payments  which  may  have 
been  made  for  taxes,  assessments,  charges  or  liens 
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prior  to  the  lien  of  this  Indenture  upon  the  said 
Washington  Steel  &  Bolt  Company's  factory  wharf, 
plant  or  plants,  or  property,  or  any  part  thereof, 
covering  or  intended  to  be  covered  by  this  Indenture, 
as  well  as  a  just  compensation  for  its  own  services, 
the  TRUSTEE  shall  apply  the  residue  of  the 
moneys  received  as  aforesaid  to  the  payment  and 
discharge  of  the  obligations  of  the  said  Washington 
Steel  &  Bolt  Company,  in  respect  to  which  default 
shall  be  made,  as  aforesaid,  or  ratably  and  without 
preference  or  priority  of  one  obligation  over  an- 
other. If  the  residue  of  the  moneys  coming  into  the 
hands  of  the  TRUSTEE,  as  aforesaid,  shall  suffice 
to  discharge  the  obligations  in  respect  to  which  such 
default  shall  have  been  made,  and  if  the  principal 
of  all  the  said  bonds  shall  not  have  become  due 
either  by  the  maturity  thereof,  according  to  their 
tenor,  or  by  the  exercise  of  the  election  to  declare 
the  principal  thereof  to  be  due,  or  if  the  exercise  of 
such  election  shall  have  been  revoked  and  annulled, 
as  hereinafter  provided,  then  the  TRUSTEE  after 
the  discharge  of  all  such  obligations,  in  respect  to 
which  default  shall  have  been  made,  as  aforesaid, 
shall  pay  over  any  surplus  moneys  that  may  remain 
and  restore  the  possession,  management  and  con- 
trol of  all  the  said  factory  or  factories,  wharf  or 
wharves,  plant  or  plants,  property,  rights  and 
privileges  covered  or  intended  to  be  covered  by 
this  Indenture  to  said  Washington  Steel  &  Bolt 
Company,  in  the  condition  in  which  the  same  shall 
then  be,  subject  however,  to  all  the  provisions,  cove- 
nants and  conditions  of  this  Indenture  which  shall 
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thencef orth  have  the  same  force  and  effect,  as  if  no 
such  default  had  occurred. 

ARTICLE  IV. 

In  case  default  shall  be  made  by  the  said  Wash- 
ington Steel  &  Bolt  Company,  and  shall  continue  as 
hereinafter  in  Article  V  and  in  this  Indenture  de- 
fined and  provided,  the  Trustee  may  after  default  in 
the  payment  of  the  principal  herein  or  any  part 
thereof,  or  of  the  interest  as  the  same  becomes  due, 
or  the  payment  of  the  taxes,  legally  assessed  and  due 
upon  the  property  covered  by  this  Indenture,  either 
before  or  after  entry  as  aforesaid,  personally  or  by 
its  attorney  or  agents,  sell  and  dispose  of  all  and 
singular  the  factory  or  factories,  wharf  or  wharves, 
plant  or  plants,  rights  and  privileges  hereby  con- 
veyed, and  all  the  estate,  right,  title  and  interest  of 
the  said  Washington  Steel  &  Bolt  Company,  in  and 
to  the  same  as  an  entirety  and  at  public  auction  to 
the  highest  bidder,  at  such  time  or  place,  and  upon 
such  notice  as  may  be  required  by  the  laws  of  the 
State  of  Washington,  in  that  behalf  enacted,  or  if 
there  be  then  no  laws  of  said  State  of  binding  and 
controlling  force  in  the  premises,  in  the  State  of 
Washington,  at  such  time  as  it  shall  appoint,  having 
first  given  notice  of  the  time  and  place  of  such  sale 
by  advertisement,  published  not  less  than  once  a 
week  for  six  (6)  successive  weeks  in  one  or  more 
newspapers  printed  or  published  in  Edmonds,  Wash- 
ington, of  general  circulation  in  the  business  com- 
munities of  said  place,  and  may  adjourn  the  said 
sale  from  time  to  time  in  its  discretion  and  if  so 
adjourned,  make  the  said  sale  at  the  time  and  place 
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to  which  the  same  may  be  so  adjourned,  and  make 
and  deliver  to  the  purchaser  or  purchasers  of  the 
said  Washington  Steel  &  Bolt  Company's  factory 
or  factories,  wharf  or  wharves,  plant  or  plants, 
property,  rights  and  privileges  covered  or  intended 
to  be  covered  by  this  Indenture,  a  good  and  sufficient 
deed  or  deeds  thereof,  in  fee  simple,  or  other  good 
and  sufficient  instrument  of  transfer,  which  sale, 
made  as  aforesaid,  shall  be  a  perpetual  bar  both  at 
law  and  in  equity,  against  the  Washington  Steel 
&  Bolt  Company's  factory  or  factories,  wharf  or 
wharves,  plant  or  plants,  property,  rights  and 
privileges,  or  any  part  thereof  or  any  interest 
therein,  by,  from,  through  or  under  it;  and  after 
deducting  from  the  proceeds  of  such  sale  just 
allowances  for  all  expenses  thereof,  including  attor- 
ney's and  counsel  fees,  and  all  other  expenses,  ad- 
vances, and  liabilities  which  may  have  been  made, 
or  incurred  by  it  in  operating  or  maintaining  the 
said  Washington  Steel  &  Bolt  Company's  factory 
or  factories,  wharf  or  wharves,  plant  or  plants, 
property,  rights  and  privileges,  or  in  managing  the 
business  thereof,  while  in  possession,  and  all  pay- 
ments which  may  have  been  made  by  it  of  taxes 
or  assessments  on  the  said  Washington  Steel  &  Bolt 
Company's  factory  or  factories,  wharf  or  wharves, 
plant  or  plants,  property,  rights  and  privileges,  or 
any  part  thereof,  as  well  as  a  reasonable  compen- 
sation for  its  own  services,  the  TRUSTEE  shall 
apply  the  residue  of  the  moneys  arising  from  such 
sale  to  the  payment  of  the  principal  of  the  bonds, 
which  shall  have  been  issued  under  this  Indenture, 
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and  shall  then  be  outstanding  and  unpaid,  whether 
the  same  shall  have  previously  become  due  or  not, 
and  to  the  peyment  of  the  interest  which  shall  at 
that  time  have  accrued  on  said  principal  and  be  un- 
paid, without  discrimination  or  preference  of  prin- 
cipal over  the  interest  or  of  the  interest  over  the 
principal,  but  ratably  to  the  aggregate  amount  of 
such  unpaid  principal  and  accrued  interest,  and  if 
after  satisfaction  thereof,  a  surplus  of  the  said  pro- 
ceeds shall  remain,  the  TEUSTEE  shall  pay  over 
the  same  to  the  Washington  Steel  &  Bolt  Company, 
or  to  such  other  party  or  parties  as  may  be  entitled 
thereto. 

ARTICLE  V. 
In  case  default  shall  be  made  by  the  said  Wash- 
ington Steel  &  Bolt  Company  in  the  payment  of  the 
semi-annual  interest  on  any  of  the  bonds  issued 
under  this  Indenture,  according  to  the  tenor  of  the 
coupons  annexed  thereto  as  they  severally  become 
due,  and  if  such  interest  shall  remain  unpaid  or  in 
arrears  for  a  period  of  six  (G)  months,  and  at  any 
time  thereafter  on  demand  of  payment  in  writing 
made  at  the  office  of  the  Washington  Steel  &  Bolt 
Company  in  Edmonds,  County  of  Snohomish,  State 
of  Washington,  by  the  holder  of  not  less  than  one- 
third  in  amount  of  the  bonds  outstanding  at  the 
time,  or  if  default  shall  be  made  in  the  payment 
of  any  tax  lawfully  assessed  against  said  property, 
in  respect  to  any  act,  promise,  stipulation,  covenant 
or  agreement  herein  contained,  other  than  for  the 
payment  of  the  principal  and  interest  of  said 
bonds,  on  the  part  of  the  said  Washington  Steel  & 
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Bolt  Company  to  be  done,  kept  or  performed,  and 
if  any  such  default  shall  continue  for  the  period  of 
six  (6)  months  after  demand  for  the  performance 
made  in  writing  by  the  Trustee  at  the  office  of  the 
said  Washington  Steel  &  Bolt  Company  in  Ed- 
monds, County  and  State  aforesaid,  or  in  case  de- 
fault shall  be  made  in  payment  of  the  principal  of 
said  bonds,  at  the  maturity  thereof,  according  to 
their  tenor,  and  so  continue  in  default  for  a  period 
of  six  (6)  months,  or  when  the  same  shall  have  be- 
come due  by  the  exercise  of  the  election  hereinafter 
provided  for,  then  and  thereupon  in  every  such  case 
it  shall  be  the  duty  of  the  TRUSTEE  upon  a  requi- 
sition in  writing,  signed  by  the  holders  of  not  less 
than  one-third  in  amount  of  the  said  bonds,  then 
outstanding,  and  being  furnished  as  hereinafter  pro- 
vided with  adequate  security  and  indemnity  against 
all  costs,  expenses  and  liabilities  to  be  by  it  incurred, 
to  proceed  to  enforce  the  rights  of  the  bondholders 
under  this  Indenture,  either  by  the  exercise  of  the 
powers  granted  by  Article  III  and  Article  IV  of 
this  Indenture,  or  by  suit  or  cuits  in  equity  or  at 
law,  in  aid  of  the  execution  of  such  powers,  or  other- 
wise as  the  TRUSTEE  being  advised  by  counsel 
shall  deem  most  effectual  to  enforce  such  rights,  sub- 
ject, nevertheless,  to  the  powers  hereby  declared  of 
the  majority  in  amount  of  the  holders  of  the  said 
bonds  that  may  be  then  outstanding,  in  writing,  or 
by  a  vote  at  a  meeting  duly  held,  to  instruct  the 
TRUSTEE  to  waive  any  such  default;  provided, 
however  that  no  action  by  the  Trustee  or  by  the 
bondholders  waiving  default  shall  extend  or  be  taken 
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to  apply  to,  or  effect  any  subsequent  default,  or  im- 
pair the  rights  of  the  Trustee,  or  of  the  bondholders, 
resulting  from  such  subsequent  default;  it  being 
hereby  expressly  covenanted,  agreed  and  declared 
that  the  right  of  entry  and  sale  hereinbefore  granted 
are  intended  to  be  cumulative  remedies,  additional 
to  all  other  remedies  allowed  by  law,  and  that  the 
same  shall  not  be  deemed  in  any  manner  whatsoever, 
to  deprive  the  TRUSTEE  or  beneficiaries  under 
this  Indenture  of  any  legal  or  equitable  remedy  by 
judicial  proceedings,  consistent  with  the  provisions 
of  this  Indenture,  and  according  to  the  true  intent 
and  meaning  thereof;  provided  always,  and  it  is 
hereby  further  expressly  covenanted,  agreed  and 
declared  that  no  holder  or  holders  of  any  of  the 
bonds  secured  hereby,  shall  have  the  right  to  in- 
stitute any  suit,  action  or  proceeding  in  equity  or 
at  law,  for  the  foreclosure  of  this  Indenture,  or 
for  the  execution  of  the  trusts  thereof,  or  for  the 
appointment  of  a  receiver  or  for  any  other  purpose 
under  this  Indenture,  without  first  giving  notice  in 
writing  to  the  TRUSTEE  of  default  having  oc- 
cured  and  continued,  as  in  this  Article  prescribed, 
and  requesting  the  TRUSTEE  and  affording  it  a 
reasonable  opportunity  to  institute  such  action,  suit 
or  proceeding  in  its  own  name,  or  to  proceed  to 
exercise  the  powers  hereby  granted  and  also  offer- 
ing to  furnish  adequate  security  and  indemnity 
against  the  costs,  expenses  and  liabilities  to  be  in- 
curred therein  or  thereby;  and  such  notification,  re- 
quest and  offer  of  indemnity  are  hereby  declared  to 
be  conditions  precedent  to  any  suit,  action  or  pro- 
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ceeding  by  any  holder  or  holders  of  any  of  the  bonds 
secured  hereby  for  the  foreclosure  of,  or  for  the  exe- 
cution of  the  trusts  of  this  Indenture,  or  for  the 
appointment  of  a  receiver,  or  for  any  other  purpose 
whatsoever  under  this  Indenture. 

It  is  hereby  further  covenanted,  agreed  and  de- 
clared that  in  case  any  sale  shall  be  made  of  the  said 
Washington  Steel  &  Bolt  Company's  factory  or  fac- 
tories, wharf  or  wharves,  plant  or  plants,  property, 
rights   and  privileges,    covered  or  intended   to   be 
covered  by  this  Indenture,  either  by  the  exercise  of 
the  powers  granted  in  this  Indenture,  or  pursuant 
to  or  under  a  decree  of  judgement  of  a  court  of  com- 
petent jurisdiction,  the  purchaser  or  purchasers  at 
such  sale  shall  after  first  paying  in  enough  to  cover 
the  costs  and  expenses  of  the  foreclosure  suit  and 
sale,  and  any  unpaid  compensation  or  charges  of  the 
TRUSTEE,  and  such  other  charges  or  expenses  of 
the  property  pending  the  foreclosure  as  the  court 
having  jurisdiction  of  the  suit,  shall  require  to  be 
paid  in  cash,  shall  have  the  right  and  shall  be  en- 
titled in  making  settlement  for,  and  in  payment  of 
the  purchase  money,  to  deliver  to  the  TRUSTEE,  or 
in  case   of  a  judicial  sale   to  the  person  or  persons 
legally  appointed  and  qualified  to  receive  the  pay- 
ment of  such  purchase  money,  any  of  the  bonds  or 
coupons  secured  by  this  Indenture  held  by  such  pur- 
chaser or  purchasers,  and  to  use  and  apply  the  same 
in  or  towards  the  payment  of  such  purchase  money, 
reckoning  and  computing  the  said  bonds  and  coupons 
at   a  sum  equal   to  and  not   exceeding  that   which 
would    be    payable    out    of    the    net    proceeds    of 
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such  sale,  if  made  for  money  to  the  purchaser  or  pur- 
chasers, as  the  holder  or  holders  of  the  said  bonds  or 
coupons  for  his  or  their  just  share  and  proportion, 
in  that  character,  of  such  net  proceeds  upon  a  due 
accounting,  apportionment  and  distribution  thereof. 

It  is  further  understood  and  agreed  that  as  the 
coupons  annexed  to  said  bonds  are  paid  they  shall 
be  cancelled  and  no  purchase  of  any  coupon  on  any 
advance  or  lien  thereon  or  any  redemption  thereof, 
by  or  in  behalf  of  the  Washington  Steel  &  Bolt  Com- 
pany after  the  same  shall  have  been  detached  from 
the  bonds  to  which  they  belong,  shall  keep  such 
coupon  alive  or  preserve  their  lien  upon  the  mort- 
gaged property. 

It  is  further  understood  and  agreed  that  in  the 
event  the  Washington  Steel  &  Bolt  Company  shall 
fail  to  pay  any  tax  or  assessment  or  other  charges 
herein  referred  to,  or  shall  suffer  any  lien  to  attach 
by  such  failure,  the  TRUSTEE  may  pay  and  dis- 
charge the  same.  The  Washington  Steel  &  Bolt 
Company  shall  repay  on  demand  all  moneys  paid  by 
the  TRUSTEE  for  taxes,  assessments  or  other 
charges  or  any  lien  on  said  property,  and  shall  pay 
said  TRUSTEE  a  reasonable  compensation  for  ad- 
ministering the  trust  created  by  this  Indenture, 
which  compensation  shall  be  Four  Hundred  and 
Fifty  ($450.00)  Dollars,  for  the  initial  entry  or  reg- 
istry of  the  bonds,  and  all  services  connected  there- 
with for  the  receiving  and  payment  of  interest,  and 
shall  also  pay  all  charges  incurred  by  the  TRUSTEE 
in  connection  therewith  or  enforcement  of  any  of  its 
provisions,  or  of  the  rights  and  securities  of  the  bond- 
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holders  hereunder.  If  the  Washington  Steel  &  Bolt 
Company  shall  fail  to  repay  any  such  moneys  so  ad- 
vanced, or  to  pay  the  compensation  and  charges,  the 
same  shall  be  paid  by  the  TRUSTEE  out  of  the  pro- 
ceeds of  any  sale  of  the  mortgaged  property,  until 
then  such  payment  and  such  compensation  and 
charges  shall  constitute  an  additional  loan  secured 
by  this  Indenture,  in  addition  to  said  bonds,  bearing 
interest  at  eight  (8)  per  cent  per  anniun,  and  this 
Indenture  shall  create  a  lien  upon  all  of  the  property 
herein  described  as  security  therefor. 

ARTICLE  VI. 

It  is  hereby  further  covenanted,  agreed  and  de- 
clared that  the  receipt  or  receipts  of  the  trustee  shall 
be  a  sufficient  discharge  to  the  purchaser  or  pur- 
chasers at  any  sale  made  by  the  Trustee  under  and 
in  pursuance  of  the  powers  granted  by  this 
Indenture,  for  his  or  their  purchase  money  and  that 
such  purchaser  or  purchasers,  his  or  their  heirs, 
executors  or  administrators  shall  not,  after  payment 
thereof,  and  having  such  receipt  or  receipts  be  liable 
or  required  to  see  to  the  application  of  such  pur- 
chase money  for  or  upon  the  purposes  and  trusts  of 
this  Indenture,  or  in  any  manner  whatsoever,  be  an- 
swerable for  any  loss,  misapplication  or  non-applica- 
tion of  the  same,  or  any  part  thereof,  or  be  obliged 
to  inquire  into  the  necessity,  expediency  or  validity 
of  or  for  any  such  sale. 

ARTICLE  VII. 

It  is  hereby  covenanted,  agreed  and  declared  that 
at  any  sale  of  the  property,  plant  or  plants,  rights 
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or  privileges  hereby  conveyed,  whether  made  by 
virtue  of  any  power  herein  granted,  or  by  judicial 
authority,  the  TRUSTEE  upon  request  of  the  hold- 
ers of  three-fourths  in  amount  of  the  said  bonds, 
then  outstanding,  may  bid  for  and  purchase  or  cause 
to  be  bid  for  and  purchased,  the  same,  for  and  on 
behalf  of  all  the  holders  of  the  bonds  hereby  secured, 
and  then  outstanding,  in  the  proportion  of  the  re- 
spective interests  of  such  bondholders,  at  a  price  not 
exceeding  the  whole  amount  of  such  outstanding 
bonds  at  the  par  value  thereof,  with  the  interest 
accrued  thereon,  and  the  expenses  of  such  sale. 

ARTICLE  VIII. 

In  case  default  shall  be  made  by  the  said  Washing- 
ton Steel  &  Bolt  Company  in  the  payment  of  any 
installment  of  interest  on  any  of  the  bonds  hereby 
secured,  when  such  interest  shall  become  due  and 
payable  according  to  the  tenor  of  the  coupons  thereto 
annexed,  and  if  such  default  shall  continue  for  the 
period  of  six  (6)  months  and  after  demand  of  pay- 
ment made  as  hereinbefore  in  Article  V  provided, 
then  and  in  such  case  the  principal  of  all  the  bonds 
secured  by  this  Indenture  and  interest,  taxes  and  all 
other  charges  shall  at  the  election  of  the  TRUSTEE, 
evidenced  by  notice  in  writing,  delivered  at  the  office 
of  the  said  Washington  Steel  &  Bolt  Company  in 
Edmonds,  Washington,  or  at  said  company's  office 
if  moved  to  any  other  place,  become  due  and  pay- 
able, anything  in  the  said  bonds  or  herein  contained 
to  the  contrary  notwithstanding;  and  a  majority  in 
amount  of  the  holders  of  all  the  said  bonds  then 
outstanding,  may,  in  writing  or  by  a  vote  at  a  meet- 
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ing  duly  held  as  herein  provided,  instruct  the 
TRUSTEE  in  such  case  to  declare  the  said  principal 
to  be  due,  or  to  waive  the  right  so  to  declare 
on  such  terms  and  conditions  as  such  majority 
may  deem  proper,  or  may  annul  or  reverse  the  elec- 
tion of  the  TRUSTEE ;  provided,  however,  that  no 
waiver  of  any  default  by  the  Trustee  or  bondholders 
shall  extend  to  or  be  taken  to  effect  any  subsequent 
default  or  impair  the  rights  resulting  from  such  sub- 
sequent default. 

ARTICLE  IX. 
The  Trustee  shall  at  all  times  during  the  continu- 
ance of  the  trusts  hereby  created,  when  required  so 
to  do,  as  hereinafter  in  this  Article  provided,  release 
and  convey  to  any  party  or  parties,  who  may  be 
designated  in  writing  by  the  said  Washington  Steel 
&  Bolt  Company,  to  receive  such  release  or  convey- 
ance, or  release  fronu  the  lien  or  operation  of  this 
Indenture  in  such  other  manner  as  it,  the  TRUSTEE, 
may  deem  proper,  any  portion  of  the  lands  and 
property  hereby  conveyed,  covered  by  this  Indenture 
or  intended  to  be  covered  by  this  Indenture,  but 
which  shall  be  unnecessary  for  use  in  connection 
therewith,  or  which  shall  be  acquired  or  held  for  ex- 
changes, depots,  storehouses,  shops,  or  other  build- 
ings, or  for  supplies  or  other  material,  tools,  or  ma- 
chinery, and  also  shall  release,  or  convey  as  afore- 
said, any  lands  and  property  which  may  become  dis- 
used by  reason  of  any  change  in  the  said  Washing- 
ton Steel  &  Bolt  Company's  factory  or  factories, 
wharf  or  wharves,  plant  or  plants,  or  of  the  location 
of  said  company's  plant  or  property  as  hereinbefore 
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stated,  connected  with  said  Washington  Steel  &  Bolt 
Company's  factory  or  factories,  wharf  or  wharves, 
plant  or  plants  as  aforesaid,  which  may  be  deemed 
by  it  expedient  to  disuse  or  abandon  by  reason  of 
such  change  or  otherwise,  and  shall  also,  when  re- 
quired as  aforesaid,  consent  to  changes  in  the  loca- 
tion of  said  Washington  Steel  &  Bolt  Company's 
factory  or  factories,  wharf  or  wharves,  plant  or 
plants,  or  of  any  or  all  of  its  property  hereinabove 
mentioned,  and  to  exchanges  of  property  and  read- 
justment of  boundaries  and  shall  execute  and  de- 
liver the  instruments  necessary  or  proper  to  carry 
the  same  into  effect ;  provided,  however,  that  the  re- 
leases or  conveyances  or  other  consents  or  instru- 
ments to  be  made  by  the  TRUSTEE  under  author- 
ity of  this  Article  shall  be  executed  or  given  only 
upon  the  written  request  of  the  President  of  the 
Washington  Steel  &  Bolt  Company,  showing  the 
reason  therefor,  accompanied  by  an  affidavit  or  affi- 
davits of  a  majority  of  the  Trustees  of  the  said 
Washington  Steel  &  Bolt  Company,  stating  the 
facts  upon  which  such  request  is  made,  which  said 
request  and  affidavit  shall  in  all  cases  be  conclusive 
authority  to  the  Trustee  for  the  execution  and  de- 
livery of  such  releases,  conveyances,  consents  or  other 
instruments ;  and,  provided,  further  that  any  lands 
or  property  which  may  be  acquired  for  the  perma- 
nent use  in  substituting  for  any  lands  or  property 
released  under  the  provisions  of  this  Article  shall 
become  and  be  immediately  upon  acquisition  of  the 
same,  subject  to  the  terms  of  this  Indenture. 

The  Washington  Steel  &  Bolt  Company  shall  be 
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at  liberty  from  time  to  time  to  dispose  of,  according 
to  its  discretion,  such  portion  of  the  machinery,  tools, 
implements,  appliances  and  equipments,  which  shall 
be  at  any  time  acquired  or  held  for  the  use  of  the 
said  Washington  Steel  &  Bolt  Company's  factory 
or  factories,  wharf  or  wharves,  plant  or  plants  or 
other  property  hereby  conveyed,  as  shall  have  be- 
come unfit  or  unnecessary  for  such  use  by  any  and 
all  new  or  other  machinery,  tools,  implements,  appli- 
ances, and  equipments,  which  may  be  acquired,  in 
substitution,  for  any  so  disposed  of,  shall  by  virtue 
and  force  of  this  Indenture  become  and  be  immedi- 
ately upon  the  acquisition  of  the  same,  subject  to 
the  lien  and  operation  of  this  Indenture,  without  any 
new  conveyance  or  transfer  or  other  act  or  proceed- 
ing whatsoever. 

The  Washington  Steel  &  Bolt  Company  shall  be 
at  liberty  to  use  any  and  all  moneys  or  securities, 
which  it  may  receive  for  or  upon  any  sale,  lease  or 
other  disposition  of  any  lands  and  property  made 
under  the  provisions  of  this  Article,  for  the  purchase 
or  acquisition  of  other  property,  or  for  the  improve- 
ments of  said  Washington  Steel  &  Bolt  Company's 
factory  or  factories,  wharf  or  wharves,  plant  or 
plants,  property,  rights  and  privileges  hereby  con- 
veyed; provided,  that  such  purchase  or  acquisition 
shall  be  so  made  that  the  property  so  purchased  or 
acquired  shall  come  under  and  be  subject  to  this 
Indenture  as  a  first  lien  thereon ;  and  in  case  and  to 
the  extent  that  the  moneys  or  securities  so  received 
by  the  said  Washington  Steel  &  Bolt  Company  shall 
not  be  so  used  for  the  purchase  or  acquisition  of 
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other  property,  or  for  the  improvements  of  the  fac- 
tor}^ or  factories,  wharf  or  wharves,  plant  or  plants, 
and  property  hereby  conveyed,  the  Washington  Steel 
&  Bolt  Company  shall  pay  over,  assign  and  transfer 
the  same  to  the  TRUSTEE  upon  its  request,  for 
and  upon  the  purposes  and  trusts  expressed 
and  declared  in  this  Indenture,  or  intended  to  be  ex- 
pressed or  declared,  and  the  moneys  so  received  by 
the  Trustee  shall  be  held  by  it  on  interest  to  be  paid 
and  accumulated  as  capital  annually  or  semi-annu- 
ally as  said  trustee  may  think  to  the  best  interests 
of  said  Washington  Steel  &  Bolt  Company,  and  such 
moneys  together  with  all  accumulations  of  interest 
shall  be  invested  by  the  Trustee  in  the  bonds  hereby 
secured,  by  the  purchase  thereof  in  the  open  market 
from  time  to  time,  provided  the  same  can  be  pur- 
chased at  a  price,  which  shall  be  satisfactory  to  the 
Washington  Steel  &  Bolt  Company,  but  in  case  the 
said  bonds  cannot  be  so  purchased,  then  such  moneys, 
together  with  all  the  accumulations  of  interest 
thereon  shall  be  invested  by  the  Trustee  in  other 
mortgage  bonds  of  municipal  corporations,  to  be  ap- 
proved by  the  Washington  Steel  &  Bolt  Company, 
which  said  other  mortgage  bonds  shall  be  held  by  the 
Trustee  as  additional  security  for  the  bonds  to  be 
issued  under  this  Indenture,  and  if  any  of  the  said 
bonds  so  held  shall  be  paid  or  redeemed,  the  pro- 
ceeds shall  be  reinvested  in  a  similar  manner  and  all 
interest  that  shall  mature  and  be  paid  upon  said 
bonds  so  held,  shall  be  applied  from  time  to  time 
towards  the  payment  of  the  interest  to  mature  on 
the  bonds  to  be  issued  under  this  Indenture,  or  paid 
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to  the  Washington  Steel  &  Bolt  Company  for  that 
purpose  so  long  as  there  shall  be  no  default  by  the 
said  Washington  Steel  &  Bolt  Company  in  any  of 
its  covenants  in  this  Indenture  contained. 

And,  provided,  further  that  the  Trustee  shall  be 
at  liberty  from  time  to  time  in  its  discretion  to  change 
its  investment  in  any  of  the  said  bonds,  other  than 
the  bonds  secured  herein,  or  to  convert  the  same  and 
any  other  securities,  which  may  be  received  from 
the  Washington  Steel  &  Bolt  Company  as  in  this 
Article  provided,  into  cash  and  to  apply  said  cash 
so  realized  from  time  to  time  to  the  purchase  of  the 
bonds  secured  by  this  Indenture,  whenever  and  to  the 
extent  that  the  same  can  be  acquired  upon  terms 
satisfactory  to  the  TRUSTEE  and  to  the  said 
WASHINGTON  STEEL  &  BOLT  COMPANY,  as 
aforesaid. 

ARTICLE  X. 

IT  IS  FURTHER  MUTUALLY  COVE- 
NANTED, AGREED  and  DECLARED  that  the 
said  bonds  shall  pass  either  by  delivery  or  by  trans- 
fer on  the  books  of  the  Trustee  in  the  city  of 
Spokane,  Washington,  and  on  the  books  of  any 
financial  agent,  which  may  hereafter  be  appointed 
at  any  other  place  or  places  in  the  United 
States  or  Europe  by  the  TRUSTEE  herein  and  the 
Trustees  of  the  Washington  Steel  &  Bolt  Company, 
if  in  their  judgement  such  appointment  would  be 
to  the  best  interests  of  the  bondholders  hereunder, 
and  the  Washington  Steel  &  Bolt  Company  further 
covenants  and  agrees  that  it  will  at  all  times  here- 
after, as  long  as  any  of  the  said  bonds  shall  remain 
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outstanding  keep  a  transfer  office  in  the  City  of 
Spokane,  Washington,  and  at  such  other  places  in 
the  United  States  or  in  Europe,  as  it  may  hereafter 
appoint  with  the  approval  of  the  Trustee,  at  which 
office  or  offices  a  book  or  books  shall  be  kept  to  be 
designated  as  ''The  Register  of  Bonds  Issued  under 
the  First  Mortgage  or  Deed  of  Trust  of  the  Wash- 
ington Steel  &  Bolt  Company."  The  said  bonds  may 
be  registered  in  the  name  or  names  of  the  owner 
thereof,  or  their  appointees  on  the  books  of  the 
TRUSTEE  in  the  City  of  Spokane,  Washington,  or 
at  such  other  places  as  it  may  determine  as  afore- 
said, and  such  registration  shall  be  certified  on  the 
said  bonds  by  the  Trustee,  or  the  transfer  agent  of 
the  Washington  Steel  &  Bolt  Company,  and  there- 
after no  further  transfer  of  said  bonds  shall  be  valid, 
unless  made  on  said  book  or  books  of  registry  thereof 
by  the  registered  owner  in  person,  or  by  an  attorney, 
duly  authorized  and  similarly  certified  on  the  said 
bonds;  but  the  said  bonds  when  so  registered  may 
be  discharged  from  such  registration  by  being  trans- 
ferred to  bearer  on  the  said  book,  and  thereafter  they 
shall  be  transferable  by  delivery  as  before  registra- 
tion; and  the  said  bonds  shall  continue  subject  to 
successive  registration,  registered  and  transferred  to 
bearer  at  the  option  of  each  holder,  provided  the 
coupon  belonging  thereto  shall  be  presented  with  the 
said  bonds  at  the  time,  when  such  registration  shall 
be  requested,  and  not  otherwise. 

ARTICLE  XI. 

It  is  further  mutually  covenanted  and  agreed  that 
the  Washington  Steel  &  Bolt  Company  shall  be  liable 
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in  personam  for  the  bonds  to  be  issued  under  this 
Indenture  and  the  interest  thereon,  and  for  the  in- 
debtedness evidenced  thereby,  and  that  any  deficit 
after  exhausting  the  securities  of  the  Washington 
Steel  &  Bolt  Company's  plant  or  plants,  property 
and  rights  hereby  conveyed,  may  be  enforced  against 
said  Washington  Steel  &  Bolt  Company  and  all 
its  other  property;  but  that  the  stockholders 
of  the  Washington  Steel  &  Bolt  Company  shall  not 
in  any  way  be  personally  liable  in  respect  to  the  said 
bonds  and  coupons,  or  in  respect  to  the  indebtedness 
evidenced  thereby. 

ARTICLE  XII. 

It  is  further  mutually  covenanted  and  agreed  that 
the  word  ^^ trustee"  when  and  as  used  in  this  In- 
denture is  for  all  the  purposes  thereof  intended  to 
refer  to  and  describe  and  shall  be  construed  to  mean 
the  person  or  persons,  corporation  or  corporations 
who  or  which,  for  the  time  being,  shall  be  charged 
with  the  execution  of  the  trusts  of  this  Indenture, 
whether  the  same  may  be  the  party  of  the  second  part 
or  any  successor  or  successors  or  appointee  in  the 
trusts. 

The  Trustee  may  resign  and  be  discharged  from 
the  trusts  hereby  created  by  giving  notice  in  writing 
to  the  Washington  Steel  &  Bolt  Company,  not  less 
than  one  month  before  such  resignation  shall  take 
effect  or  upon  such  shorter  notice  as  the  Washing- 
ton Steel  &  Bolt  Company  shall  accept  as  adequate ; 
and  the  Trustee  may  be  removed  by  the  holders  of 
not  less  than  two-thirds  of  all  the  said  bonds  hereby 
secured  and  then  outstanding,  by  an  instrument  or 
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instruments,  in  writing,  under  their  hands  and  seals, 
or  by  vote  at  a  meeting  as  aforesaid;  and  until  an 
appointment  shall  have  been  so  made  by  the  bond- 
holders, the  president  of  the  Washington  Steel  &  Bolt 
Company  with  the  written  approval  and  consent  of 
the  holders  of  not  less  than  one-sixth  in  amount  of 
the  said  bonds,  then  outstanding,  may  appoint  a 
Trustee  to  fill  such  vacancy  for  the  time  being;  and 
in  case  of  an  appointment  by  a  majority  in  interest 
of  the  bondholders,  as  aforesaid,  and  in  all  other 
cases  where  a  change  shall  be  made  in  the  Trustee, 
the  successor  Trustee  shall  thereupon  become  and 
be  vested  with  all  the  powers,  authorities,  estates, 
rights,  titles,  and  interests  granted  or  conveyed  to, 
or  conferred  upon  the  party  of  the  second  part  of 
this  Indenture,  and  all  the  rights,  powers,  authori- 
ties and  interests  requisite  to  enable  such  successor 
trustee  to  execute  and  perform  and  fulfill  the  powers, 
duties  and  purposes  of  the  trusts  hereby  created,  by 
force  of  this  Indenture  without  any  further  assur- 
ance or  conveyance  so  far  as  such  effect  may  be  law- 
ful; nevertheless,  the  Trustee  resigning  or  re- 
moving, shall  immediately  execute  all  such  convey- 
ances or  assurances  and  other  instruments  as  may 
be  satisfactory  and  expedient  for  the  purpose  of  as- 
suring the  legal  estate  in  the  premises  to  the  successor 
so  appointed. 

In  case  of  a  vacancy  being  temporarily  filled  by 
the  appointment  by  the  president  of  the  Washing- 
ton Steel  &  Bolt  Company,  under  the  foregoing  provi- 
sions in  that  behalf  it  shall  be  competent  for  any 
court  of  equitable  powers,  having  jurisdiction  in  the 
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premises,  upon  application  of  the  holders  of  not  less 
than  one-tenth  of  the  amount  of  the  said  bonds  then 
outstanding  at  the  time,  upon  due  notice  to  the 
Washington  Steel  &  Bolt  Company,  and  for  cause 
to  be  shown  to  annul  such  appointment  and  to  ap- 
point such  trustee  in  the  place  of  the  Trustee  so 
temporarily  appointed,  to  hold  the  trusts  for  the  term 
during  which  the  Trustee  so  removed  would  have 
held  the  same,  by  virtue  of  the  appointment  by  the 
President  and  no  longer. 

It  is  further  mutually  covenanted,  agreed  and  de- 
clared that  whenever  and  as  often  as  any  contingency 
shall  arise,  in  which  a  meeting  of  the  bondholders 
shall  be  necessary  or  expedient,  it  shall  be  the  duty 
of  the  Trustee  or  the  President  of  the  Washington 
Steel  &  Bolt  Company  on  the  written  request  of  not 
less  than  one-sixth  in  amount  of  the  said  bonds,  then 
outstanding,  and  stating  therein  the  purpose  thereof 
to  call  a  meeting  of  the  holders-  of  all  the  then  out- 
standing bonds,  to  be  held  in  the  City  of  Spokane, 
Washington,  by  advertisement  to  be  published  daily 
at  least  for  two  successive  weeks,  in  two  newspapers 
printed  and  published  in  said  city,  and  of  good  cir- 
culation in  the  business  communities;  and  in  default 
of  such  meeting  being  called  by  the  Trustee  or  by 
the  President  of  the  Washington  Steel  &  Bolt  Com- 
pany within  thirty  (30)  days,  after  request,  as  afore- 
said, it  shall  be  competent  for  the  holders  of  not  less 
than  one-sixth  in  amount  of  the  said  bonds,  then 
outstanding,    to  call  such    meeting  in  the    manner 
aforesaid ;  and  any  meeting  called  as  herein  provided 
the  bondholders  shall  be  competent  to  exercise  in 
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person  or  by  proxy  all  the  powers  and  authorities 
conferred  upon  them  by  this  Indenture;  provided 
however,  that  the  holders  of  a  majority  in  interest 
of  the  outstanding  bonds,  in  person  or  by  proxy,  shall 
be  required  to  constitute  a  quorum  at  any  such 
meeting  and  that  any  such  vote  of  such  meeting 
affecting  or  intended  to  affect  any  person  or  corpo- 
ration including  the  parties  hereto  or  their  succes- 
sors, may  by  such  person  or  corporation  be  required 
to  be  authenticated  under  the  hands  and  seals  of  the 
persons  so  voting. 

Any   declaration,  request  or  appointment   herein 
proved  to  be  made  by  the  owners  of  the  bonds  secured 
by  this  Indenture,  shall  be  by  written  instrument 
signed  by  the  owner  or  his  attorney  duly  authorized 
thereto,  and  proved  by  the  certificate  of  notary  pub- 
lic or  other  officer  authorized  to  take  acknowledge- 
ment of  deeds;  that  each  person  signing  the  same, 
acknowledged  the  execution  thereof  and  made  oath 
before  him  of  the  ownership  of  the  bonds  by  the  per- 
son claiming  to  own  the  same.     Every  power  under 
which  an  attorney  shall  sign  any  such  instrument 
must  be  proved  by  lik^  certificate  as  to  the  execution 
and  must   be  filed  with  the   instrument  so    signed. 
With  respect  to  every  declaration  and  request,  the 
Trustee  may  require,  any  person  claiming  to  be  a 
holder  to  produce  his  bonds  and  file  them  with  the 
Trustee  or  give  other  evidence  satisfactory  of  owner- 
ship to  it. 

Every  new  Trustee  however  appointed  must  be  a 
Trust  Company.  And  any  such  new  Trustee  shall 
immediately  after  appointment  by  virtue  thereof  be 
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vested  in  all  the  estate  and  have  all  rights,  powers 
and  discretion  conferred  by  this  Indenture  or  the 
trusts  herein  named. 

AETICLE  XIII. 

It  is  further  understood  and  agreed  that  if  the 
said  Washington  Steel  &  Bolt  Company  shall  well 
and  truly  pay  the  indebtedness  represented  by  the 
bonds  to  be  issued  under  this  Indenture,  together 
with  interest  thereon,  according  to  the  tenor  of  the 
said  bonds  and  of  the  coupons  annexed  thereto,  and 
shall  well  and  truly  keep,  perform,  and  observe  all 
the  covenants  and  agreements  in  this  Indenture  pro- 
vided to  be  kept,  performed  and  observed  by  it, 
according  to  the  true  intent  and  meaning  thereof, 
then  in  that  case  the  estate,  right,  title  and  interest 
of  the  Trustee  and  of  its  successor  or  successors  in  the 
trusts  hereby  created,  in  and  to  all  of  the  Washing- 
ton Steel  &  Bolt  Company's  factory  or  factories, 
wharf  or  wharves,  plant  or  plants,  property,  rights 
and  privileges  hereby  created  and  conveyed,  shall 
cease  and  determine  and  this  Indenture  shall  become 
void,  otherwise  the  same  shall  be  and  remain  in 
full  force  and  virtue;  and  whenever  the  said 
bonds  hereby  secured  shall  have  been  fully  paid, 
principal  and  interest  and  all  the  obligations  of  the 
Washington  Steel  &  Bolt  Company  hereunder  shall 
have  been  fulfilled,  this  Indenture  shall  be  discharged 
by  the  Trustee  or  its  successor  or  successors,  by 
proper  instrument  or  instruments,  under  seal  duly 
executed  and  acknowledged. 

ARTICLE  XIV. 

The    said   Washington    Steel    &    Bolt    Company 
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hereby  further  covenants  and  agrees  to  keep  the 
property  hereby  conveyed  at  all  times  during  the 
life  of  this  Indenture,  insured  in  some  good  respon- 
sible insurance  company  or  companies  in  reasonable 
amount  or  amounts,  satisfactory  to  the  Trustee  to 
whom  the  loss,  if  any,  shall  be  made  payable  by  the 
terms  of  the  policy  or  policies.  The  Trustee  shall 
apply  all  moneys  received  from  loss  by  fire,  if  any, 
to  pay  pro  rata  all  outstanding  bonds  or  at  its  option 
to  rebuild  or  replace  the  property  insured  or 
destroyed. 

ARTICLE  XV. 

The  Trustee  shall  certify  and  deliver  on  the  order 
of  the  President  of  the  Board  of  Trustees  of  the 
Washington  Steel  &  Bolt  Company  any  number  of 
the  bonds  issued  hereunder  to  the  limit  of  the  au- 
thorized issue. 

ARTICLE  XVI. 

Upon  payment  of  the  principal  and  interest  of  all 
the  bonds  issued  and  outstanding  secured  hereby, 
according  to  their  terms  and  of  the  reasonable  com- 
pensation and  lawful  charges  of  the  Trustee,  said 
Trustee  shall  on  demand  execute  and  deliver  any 
instrument  or  instruments  which  may  be  necessary 
or  proper  to  secure  the  cancellation  of  this  Indent- 
ure, and  the  discharge  thereof  of  record.  The  pro- 
visions of  this  Indenture  shall  bind  and  benefit  the 
successors  and  assigns  of  the  Washington  Steel  & 
Bolt  Company  and  the  succesors  of  the  Trustee  in 
the  trust  hereby  created,  and  shall  operate  to  secure 
and  benefit  at  all  times  the  then  holders  of  all  the 
outstanding  bonds  to  be  issued. 
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ARTICLE  XVII. 
THE  WASHINGTON  TRUST  COMPANY,  Trus- 
tee, party  of  the  second  part  for  itself  and  its  suc- 
cessors hereby  accepts  the  trust  created  and  assumes 
the  duties  imposed  by  this  Indenture  upon  and  only 
upon  the  terms  and  conditions  following,  that  is  to 
say: 

1.  The  Trustee  may  select  and  employ  in  and 
about  the  trusts  and  duties  hereby  created  and  im- 
posed, suitable  agents  and  attorneys,  whose  reason- 
able compensation  shall  be  paid  to  the  Trustee  by 
the  Washington  Steel  &  Bolt  Company,  when  neces- 
sary and  proper  so  to  do,  and  in  default  of  such  pay- 
ment, the  same  shall  be  a  charge  upon  the  mortgaged 
property  and  its  proceeds  paramount  to  said  bonds 
and  the  Trustee  shall  not  be  liable  for  any  neglect, 
omission  or  wrong-doing  of  any  such  agent  or  attor- 
ney's reasonable  care  being  exercised  in  their  selec- 
tion; nor  shall  it  be  otherwise  answerable  save  for  its 
own  willful  neglect  and  default. 

2.  The  Trustee  shall  not  be  bound  to  take  any 
action  under  this  Indenture  unless  thereto  requested 
in  writing,  as  hereinbefore  specifically  provided,  and 
unless  such  request  be  accompanied  by  satisfactory 
indemnity  against  all  costs,  expenses  and  liabilities 
incidental  to  the  action  requested. 

3.  The  Trustee  shall  not  be  bound  to  recognize 
any  one  as  a  holder  of  said  bonds,  nor  to  take  any 
action  at  his  request,  unless  the  bonds  so  claimed 
to  be  held  shall  be  submitted  to  the  Trustee  for  in-  ^ 
spection,  and  if  ownership  thereof  be  questioned, 
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until  the  title  thereto  has  been  satisfactorily  estab- 
lished. 

4.  The  Trustee  shall  not  be  bound  to  take  any 
action  for  the  proper  recording  of  this  instrument 
as  a  chattel  mortgage  or  mortgage  of  real  estate,  or 
for  perfecting  or  perpetuating  or  keeping  good  the 
lien  of  this  Indenture  upon  any  portion  of  the  prop- 
erty, rights  and  privileges  hereby  conveyed,  but  the 
Washington  Steel  &  Bolt  Company  its  successors 
and  assigns  shall  from  time  to  time  do  all  things 
needful  in  that  behalf. 

5.  It  shall  be  no  part  of  the  duty  of  the  Trustee 
to  effect  insurance  against  fire  or  other  damage  on 
any  portion  of  the  property  covered  by  this  Inden- 
ture, or  to  renew  any  policy  of  insurance,  or  to  keep 
itself  informed  or  advised  as  to  payment  of  any  tax 
or  assessment  or  to  require  such  payment  to  be  made, 
but  the  Trustee  may  in  its  discretion,  after  notice 
and  refusal  or  neglect  of  said  Washington  Steel  & 
Bolt  Company  so  to  do,  do  any  or  all  of  the  matters 
and  things  in  this  Article  set  forth,  or  require  the 
same  to  be  done.  It  shall  only  be  responsible  for 
reasonable  diligence  in  the  performance  of  its 
trusts. 

6.  The  Trustee  shall  be  entitled  to  a  reasonable 
compensatio-  for  its  services  and  to  reimbursement 
for  all  expenses,  properly  incurred  under  this  In- 
denture, including  the  expenses  of  the  proper  prose- 
cution or  defense  of  any  suit  or  proceeding  instituted 
by  or  against  it;  and  such  compensation  and  ex- 
pense shall  constitute  a  first  charge  upon  all  the 
property,  rights   and  privileges  hereby   conveyed, 
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and  upon  any  fund  which  may  come  to  the  hands  of 
the  Trusteee  under  this  Indenture. 

7.  In  case  at  any  time  it  shall  be  necessary  and 
proper  in  the  judgement  of  the  Trustee  for  it  to 
make  any  investigation  respecting  any  fact  or  facts 
preparatory  to  taking  or  not  taking  any  action,  or 
doing  or  not  doing  anything  as  such  Trustee,  the 
certificate  of  the  Washington  Steel  &  Bolt  Company 
under  its  corporate  seal,  attested  by  the  signature 
of  its  Secretary  and  affidavit  of  one  or  more  Trus- 
tees, shall  be  conclusive  evidence  of  such  fact  or 
facts  to  protect  the  Trustee  in  any  action  that  it  may 
take  by  reason  of  the  supposed  existence  of  such 
fact;  but  this  provisions  shall  not  apply  to  any  case 
in  which  any  other  provision  is  herein  contained  as 
to  such  evidence. 

8.  All  recitals,  statements  of  facts  and  represen- 
tation herein  contained  are  made  on  behalf  of  the 
Washington  Steel  &  Bolt  Company  and  the  Trustee 
assumes  no  responsibility  as  to  the  correctness  of 
the  same;  nor  is  the  Trustee  to  be  understood  as 
making  any  representation  as  to  character,  extent 
or  value  of  the  mortgaged  property,  or  as  to  the  title 

thereto. 

ARTICLE  XVIII. 

It  is  also  mutually  understood  and  agreed  that  the 
Articles  of  Incorporation  and  by-laws  of  the  Wash- 
ington Steel  &  Bolt  Company,  or  either  of  them  may 
at  any  time  during  the  life  of  this  Indenture,  when 
it  appears  to  the  best  interests  of  said  Washington 
Steel  &  Bolt  Company,  be  amended  by  making 
changes  therein,  adding  to  or  taking  away  as  may 
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be  by  them  considered  to  the  best  interests  of  all 
the  parties  interested  therein,  as  aforesaid,  which 
change  or  amendment  if  made,  shall  in  no  way  effect 
the  lien  or  validity  of  this  Indenture,  provided, 
nevertheless,  that  said  articles  of  incorporation  or 
by-laws  shall  not  be  changed  or  amended  in  any  par- 
ticular, whereby  said  change  or  amendment  shall 
lessen  or  tend  to  lessen  the  security,  rights  or  privi- 
leges of  any  person  or  persons  or  corporation  own- 
ing and  holding  bonds  secured  or  intended  to  be 
secured  under  and  by  this  Indenture,  or  that  will  in 
any  way  lessen  the  rights  and  privileges  of  the 
Washington  Steel  &  Bolt  Company,  or  the  Trustee 
under  this  agreement. 

ARTICLE  XIX. 

It  is  also  mutually  understood  and  agreed  that  as 
a  further  condition  running  with  this  Indenture  that 
any  bond  or  bonds  issued  under  or  secured  by  this 
Indenture  shall  not  be  sold  or  disposed  of  directly  or 
indirectly  at  a  greater  discount  than  five  (5%)  per 
cent  thereof,  that  is  to  say,  said  bond  or  bonds  shall 
not  be  sold  or  disposed  of  for  less  than  ninety-five 
(95)  cents  on  the  dollar,  of  the  par  or  face  value  of 
said  bonds. 

IN  WITNESS  WHEREOF,  the  WASHINGTON 
STEEL  &  BOLT  COMPANY  has  caused  this  In- 
denture to  be  signed  in  its  corporate  name,  by  its 
President  or  Vice-president,  and  its  corporate  seal 
affixed  hereto,  and  attested  by  its  Secretary  or 
Assistant  Secretary;  and  the  said  WASHINGTON 
TRUST  COMPANY,  Trustee,  to  evidence  its  ac- 
ceptance of  the  trusts  hereby  created  has  caused 
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this  Indenture  to  be  signed  in  its  corporate  name, 
by  its  President  or  Vice-president  and  its  corporate 
seal  to  be  hereto  affixed  and  attested  by  its  Secre- 
tary or  Assistant  Secretary  the  day  and  year  in  this 
Indenture  first  above  written. 

WASHINGTON    STEEL    &    BOLT    COM- 
PANY, 

By  A.  McPHADEN, 

President. 
Attest:  A.  G.  PIKE, 

Secretary. 
Washington  Steel  and  Bolt  Company,  Seal.    Incor- 
porated 1906,  Edmonds,  Wash. 

THE  WASHINGTON  TRUST  COMPANY, 

By  J.  GRIER  LONG, 

Vice  President. 
Attest:  R.  L.  WEBSTER, 

Secretary. 
The    Washington    Trust    Co.,    Incorporated    1902, 
Spokane,  Wash. 

State  of  Washington, 
County  of  Spokane, — ss. 

On  this  1st  day  of  September  A.  D.  1908,  before 
me  personally  appeared  Alexander  McPhaden  to  me 
known  to  be  the  President  and  A.  G.  Pike  to  me 
known  to  be  the  Secretary  of  the  WASHINGTON 
STEEL  &  BOLT  COMPANY,  the  corporation  that 
executed  the  wdthin  and  foregoing  instrument  and 
on  oath  acknowledged  the  said  instrument  to  be  the 
free  and  voluntary  act  and  deed  of  said  corporation 
for  the  uses  and  purposes  therein  mentioned,  and 
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on  oath,  each  for  himself  and  not  one  for  the  other, 
stated  that  he  was  authorized  to  execute  said  instru- 
ment and  the  seal  affixed  is  the  seal  of  the  said  cor- 
poration. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  nay  official  seal  in  this  certificate 
first  above  written. 

S.  F.  STREET, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Edmonds,  Washington. 

S.  F.  Street,  N.  P.  Seal.     Com.  Exp.  Nov.  19,  1911. 

State  of  Washington, 
County  of  Spokane, — ss. 

ALEXANDER  McPHADEN  and  A.  G.  PIKE, 
each  being  duly  sworn  on  oath  depose  and  say: 
That  they  are  respectively  the  President  and  Secre- 
tary of  the  WASHINGTON  STEEL  &  BOLT  COM- 
PANY, a  corporation  that  executed  the  foregoing 
instrument;  that  they  signed  and  executed  the  same 
on  behalf  of  the  Washington  Steel  &  Bolt  Company, 
by  authority  of  the  Board  of  Trustees  thereof,  and 
they  make  this  affidavit  in  behalf  of  said  Washing- 
ton Steel  &  Bolt  Company,  because  it  is  a  corpora- 
tion and  they  personally  acknowledge  the  facts;  that 
said  instrument  as  a  mortgage  of  personal  property, 
was  made  in  good  faith  and  without  any  design  to 
hinder,  delay,  or  defraud  creditors. 

A.  McPHADEN. 

A.  G.  PIKE. 
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Subscribed  and  sworn  to  before  me  this  1st  day  of 
September,  A.  D.  1908. 

S.  F.  STREET, 
Notary  Public  in  and  for  the  State  of  Washington, 

residing  at  Edmonds,  Washington. 
S.  P.  Street,  N.  P.  Seal. 
Com.  Exp.  Nov.  19,  1911. 

STATE  OF  WASHINGTON, 
COUNTY  OP  SPOKANE,— ss. 

On  this  9th  day  of  September,  1908,  before  me 
personally  appeared  J.  Grier  Long,  Vice-president 
and  R.  L.  Webster,  Secretary  of  THE  WASHING- 
TON TRUST  COMPANY  of  Spokane,  Washington, 
the  corporation  that  executed,  as  Trustee,  the  within 
and  foregoing  instrument  and  acknowledged  the 
said  instrument  to  be  the  free  and  voluntary  act  and 
deed  of  said  corporation  for  the  uses  and  purposes 
therein  mentioned  and  on  oath  stated  that  they  were 
authorized  to  execute  said  instrument  and  that  the 
seal  affixed  is  the  corporate  seal  of  said  corporation. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal  the  day  and  year 
in  this  certificate  first  above  written. 

FRANK  J.  GUSE, 
Notary  Public,  in  and  for  the  State  of  Washington, 
Residing  at  Spokane,  Washington. 

Frank  J.  Guse,  N.  P.  Seal.  Com.  Exp.  April  17, 
1911. 
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Filed  for  record  at  request  of  The  Washington 
Trust  Co.  Sep.  16, 1908,  at  11 :15  A.  M. 

S.  VESTAL, 
County  Auditor. 
By  L.  M.  Noland, 
Deputy. 

Vol.  69  M.  P.  388. 
State  of  Washington, 
County  of  Snohomish, — ss. 

I,  P.  T.  LEE,  Auditor  of  Snohomish  County,  State 
of  Washington,  and  ex-officio  Recorder  of  Deeds  in 
and  for  said  County  do  hereby  CERTIFY  the  above 
and  foregoing  to  be  a  true  and  correct  transcript  of 
a  mortgage  or  Deed  of  Trust  from  the  WASHING- 
TON STEEL  &  BOLT  COMPANY  to  the  WASH- 
INGTON TRUST  CO.  now  of  record  in  this  office 
in  volume  69  of  Mortgages,  page  338,  and  also  duly 
filed  and  Indexed  as  a  Chattel  Mortgage  under  file 
number  133,386,  Records  of  said  Snohomish  County, 
Wash. 

Witness  my  hand  and  Official  Seal  this  11th  day 
of  March,  A.  D.  1913. 

[Seal]  P.  T.  LEE, 

County  Auditor  and  Ex-officio  Recorder  of  Deeds  in 

and  for  said  County. 

By  John  Haugen, 

Deputy. 

No.  17.  133,386.  First  Mortgage  or  Deed  of 
Trust  of  Washington  Steel  &  Bolt  Company  to  The 
Washington  Trust  Co.  Office  of  County  Auditor, 
County  of  Snohomish,  State  of  Washington, — ss. 
Filed  for  record  at  request  of  The  Washington  Trust 
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Co.  on  Sep.  16, 1908,  at  15  min.  past  11  o'clock  A.  M., 
and  recorded  in  Vol.  69,  Mortgages,  page  388,  Rec- 
ords of  said  County.  S.  Vestal,  County  Auditor.  By 
A.  J.  Wolfe,  Deputy.    Eec.  and  File,  20.00.    2357 

2357 

Filed  in  the  United  States  District  Court,  West- 
ern District  of  Washington.  Jul.  9, 1913.  Frank  L. 
Crosby,  Clerk. 

[Endorsed]:  No.  2512.  U.  S.  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit.  Claimants  Exhibit 
2.    Received  Jan.  5,  1915.    F.  D.  Monckton,  Clerk. 
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In  the  United  States  Circuit  Court  of  Appeals,  Ninth 

District 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

Petition  for  Supervision  and  Revision. 

To  the  Honorable  Judges  of  the  Circuit  Court  of 
Appeals  of  the  Ninth  District: 

Your  petitioner,  the  Washington  Trust  Company, 
feeling  itself  aggrieved  by  the  orders,  judgments  and 
proceedings  hereinafter  referred  to  and  described, 
hereby  petitions  the  Court  to  superintend  and  re- 
vise the  said  orders  and  judgnjients,  and  in  that  con- 
nection and  to  that  end  your  petitioner  respectfully 
shows  as  follows : 

I. 

That  it  resides  at  Spokane  in  Spokane  County, 
State  of  Washington,  and  in  the  above-entitled  dis- 
trict, and  is  a  creditor  of  the  Washington  Steel  & 
Bolt  Company,  a  corporation,  the  above-entitled 
bankrupt,  who  was  adjudged  a  bankrupt  by  the  Dis- 
trict Court  of  the  United  States  for  the  Western 
District  of  Washington,  Northern  Division,  on  the 
19th  day  of  September,  1911. 

II. 

That  after  such  adjudication  the  following  pro- 
ceedings were  had  in  the  case  of  the  said  bankrupt, 
which  have  resulted  prejudicial,  as  your  petitioner 
verily  believes,  to  the  legal  rights  and  remedies  of 
your  petitioner : 
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a.  That  heretofore,  to  wit,  during  the  month  of 
May,  1912,  Edward  H.  Chavelle,  as  trustee  of  the  es- 
tate of  the  above-entitled  bankrupt,  filed  a  petition 
before  the  Honorable  John  P.  Hoyt,  the  Referee,  to 
which  the  above-entitled  matter  had  been  duly  and 
[1^]  regularly  referred  by  the  said  District  Court, 
wherein  the  said  trustee  sought  to  have  all  the  prop- 
erty of  the  said  bankrupt  sold  for  cash,  free  and 
clear  of  encumbrances. 

b.  That  a  notice  and  citation  was  issued  to  your 
petitioner  to  appear,  and  show  cause  why  the  said 
property  should  not  be  sold. 

c.  That  in  answer  to  said  notice  your  petitioner, 
on  the  third  day  of  June,  1912,  filed  an  Answer 
thereto,  which  Answer  contained  also  a  cross-petition 
setting  forth  the  facts  that  on  September  1,  1908, 
the  said  bankrupt,  the  Washington  Steel  &  Bolt 
Company,  while  it  was  engaged  in  the  transaction 
of  its  own  business  and  four  months  prior  to  the 
decree  or  order  adjudging  it  a  bankrupt,  made,  exe- 
cuted and  delivered  to  your  petitioner  a  trust  deed, 
securing  bonds  to  be  issued  in  the  sum  of  Two  Hun- 
dred Thousand  Dollars  ($200,000.00),  which  deed 
covered  all  the  property  of  the  Washington  Steel 
&  Bolt  Company  and  was  recorded  in  Volume  69  of 
Mortgages,  at  page  388,  Record  of  Mortgages  of  Sno- 
homish County,  Washington,  that  being  the  county 
in  which  the  property  of  the  said  Washington  Steel 
&  Bolt  Company  Avas  situated,  and  that  the  said 
mortgage  was  duly  filed  as  a  chattel  mortgage,  and 
that  the  bonds  to  the  amount  of  $53,100.00  had  been 

*Page-number  appearing  at  foot  of  page  of  original  certified  Record. 
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negotiated  by  the  said  Washington  Steel  &  Bolt  Com- 
pany, and  were  outstanding,  and  that  in  compliance 
with  the  provisions  of  said  mortgage  the  holders  of 
said  bonds  requested  your  petitioner  to  foreclose  the 
mortgage  and  take  such  steps  as  might  be  necessary 
to  protect  their  interests  in  the  premises,  and  prayed 
that  the  petition  of  the  said  Trustee  in  Bankruptcy 
be  denied  and  that  it,  your  petitioner  herein,  be 
granted  an  order  authorizing  and  empowering  it  to 
foreclose  this  mortgage  upon  the  real  and  personal 
property  belonging  to  said  bankrupt,  and  that  the 
cross-petition  of  the  Washington  Trust  Company 
was  amended  to  fix  the  date  of  the  execution  of  the 
said  mortgage  as  the  9th  day  of  September  to  corre- 
spond with  the  date  of  the  acknowledgment  appear- 
ing thereon.     '[2] 

d.  This  answer  and  cross-petition  was  after- 
wards, to  wit,  on  August  14,  1912,  supplemented  by 
another  petition,  substantially  in  the  form  of  the 
former  petition,  asking  leave  to  foreclose  said  mort- 
gage, to  w^hich  answer  and  cross-petition  and  peti- 
tion the  Trustee  in  Bankruptcy  answered,  denying 
certain  allegations  therein  and  alleging  that  no  bonds 
w^ere  regularly  issued  by  the  said  Washington  Steel 
&  Bolt  Company,  as  provided  in  said  trust  deed,  and 
that  all  the  bonds  issued  by  the  Washington  Steel 
&  Bolt  Company  in  connection  with  said  deed  and 
trust  were  fraudulent  and  void,  and  prayed  that  the 
prayer  of  your  petitioner  be  denied  to  which  affirma- 
tive matter  a  reply  was  filed  by  your  petitioner  deny- 
ing the  affirmative  matter  in  said  answer. 

e.  That  evidence  was  taken  upon  the  issues  so 
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joined,  and  on  the  26th  day  of  November,  1912,  the 
Referee  rendered  a  memorandum  of  decision  grant- 
ing the  Washington  Trust  Company  leave  to  fore- 
close its  mortgage  upon  paying  into  bankrupt  court 
the  sum  of  Twelve  Hundred  Dollars  ($1200.00)  to 
defray  the  expenses  incident  to  the  care  of  the  prop- 
erty and  certain  charges  for  the  referee  and  trustee 
in  bankruptcy,  and  on  the  19th  day  of  December, 
1912,  entered  a  formal  order  granting  your  peti- 
tioner leave  to  foreclose  upon  the  payment  of  said 
sum. 

f.  That  your  petitioner,  feeling  itself  aggrieved 
by  the  said  decision  and  order,  had  the  correctness 
of  said  order  reviewed  by  the  District  Court,  and 
that  thereafter,  on  the  third  day  of  March,  1913,  the 
said  District  Court  reversed  the  ruling  of  the  said 
Referee  and  referred  the  case  back  for  the  further 
taking  of  testimony  upon  all  questions  relative  to  the 
scope  and  validity  of  the  mortgage  and  the  bonds 
secured  thereby  and  directed  that  when  such  ques- 
tions had  been  determined  the  trustee  must  elect 
whether  he  would  administer  the  equity  of  redemp- 
tion in  the  property  for  the  benefit  of  general  credi- 
tors provided  said  mortgage  and  bonds  are  held 
valid,  or  surrender  the  mortgaged  property  to  the 
mortgagee  for  foreclosure.  From  this  order  there 
was  no  appeal  and  [3]  the  cause  was  sent  back  for 
the  taking  of  testimony  pursuant  thereto.  After 
taking  the  testimony  on  May  15,  1913,  the  Honorable 
John  P.  Hoyt,  Referee,  rendered  a  memorandum 
decision  holding  that  the  said  trust  deed  was  void, 
and  on  June  16,  1913,  following,  entered  a  formal 
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order  denying  the  petition  of  your  petitioner  to  fore- 
close upon  the  ground  and  for  the  reason  that  the 
said  mortgage  and  bond  were  null  and  void. 

g.  Your  petitioner,  feeling  itself  aggrieved  by 
said  decision,  had  the  correctness  thereof  reviewed 
by  the  judge  of  the  district  court,  who,  on  the  15th 
day  of  September,  1913,  filed  a  memorandum  deci- 
sion holding  the  trust  deed  valid  but  referred  the 
cause  back  to  the  referee  for  the  taking  of  further 
testimony  upon  the  amount  due  and  owing  upon  the 
bonds  and  under  date  of  November  14,  1913,  entered 
a  formal  order  by  said  judge  of  the  district  court, 
referring  the  case  back  pursuant  to  the  tenor  of 
said  opinion.  Further  testimony  was  taken.  There- 
after, on  the  20th  day  of  July,  1914,  the  referee  made 
his  Findings  of  Fact  and  Conclusions  of  Law,  and  on 
the  same  day  entered  an  order  wherein  and  whereby 
it  was  ordered  that  the  prayer  of  the  petition  of 
your  petitioner  to  foreclose  said  mortgage  be  denied, 
and  that  the  claim  of  the  Washington  Trust  Com- 
pany be  rejected  and  disallowed  and  expunged  from 
the  list  of  claims  upon  record  in  this  case,  and  the 
said  referee  in  bankruptcy,  on  July  28,  1914,  entered 
an  order  upon  the  petition  of  the  trustee  in  bank- 
ruptcy to  sell  said  property  authorizing  and  direct- 
ing him  to  sell  all  the  property  of  the  said  bankrupt, 
which  property  was  covered  by  said  mortgage,  for 
cash,  free  and  clear  of  claims  of  the  said  mortgage 
and  the  said  bonds.  Each  of  said  orders  was  taken 
to  the  district  judge  upon  a  petition  for  review. 
The  Honorable  Jeremiah  Neterer,  as  District  Judge, 
on  the  15th  day  of  September,  1914,  rendered  a  mem- 
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orandum  opinion,  in  which  he  held  bonds  amounting 
to  $37,000.00'  valid  and  $25,000.00  invalid,  and  that 
the  said  bonds  were  secured  [4]  by  the  trust  deed 
which  was  valid,  but  afterwards  modified  his  decision 
holding  $10,000  of  said  bonds  valid  and  the  remain- 
ing bonds  void  and  confirmed  the  order  of  the  referee 
directing  that  the  property  be  sold  for  cash  by  the 
said  trustee,  and  denying  the  holders  of  the  bonds, 
which  were  declared  valid,  the  right  to  use  their 
bonds  in  any  manner  in  bidding  at  said  sale.  Excep- 
tions were  duly  taken  to  the  ruling  of  the  said 
district  judge  and  certain  findings  or  orders  were 
presented  by  your  petitioner  for  signing,  signing  of 
which  was  refused  by  the  said  judge,  and  this  peti- 
tion  is  to  review  the  correctness  of  the  ruling  of  the 
said  judge  upon  said  matters. 

A  copy  of  the  order  directing  a  sale  of  the  property 
free  and  clear  of  encumbrances  is  hereto  attached 
and  marked  Exhibit  '^A." 

A  copy  of  the  memorandum  opinion  rendered  by 
the  said  judge  is  hereto  attached  and  marked  Exhibit 

A  copy  of  the  order  pronouncing  the  invalidity  of 
said  bonds  is  hereto  attached  and  marked  Exhibit 

A  copy  of  the  exceptions  made  thereto  by  your  pe- 
titioner is  hereto  attached  and  marked  Exhibit  ''D." 

A  copy  of  the  decree  or  order  proposed  by  your  pe- 
titioner and  refused  by  the  said  judge,  together  with 
his  notation  as  to  the  exception  thereto,  is  hereto 
attached  and  marked  Exhibit  ''E." 

A  copy  of  the  order  of  the  said  honorable  judge 
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confirming  the  order  of  the  referee  for  the  sale  of 
said  property  is  hereto  attached  and  marked  Exhibit 

III. 

That  the  ruling  of  the  said  Honorable  Jeremiah 
Neterer  was  erroneous  in  law  and  in  fact  in  the  fol- 
lowing particulars :     [5] 

a.  Said  order  was  erroneous  in  that  it  did  not  ad- 
judge each  bond  held  by  the  Bank  of  Montreal  valid, 
and  in  that  it  omitted  to  include  in  the  valid  bonds 
of  the  Washington  Steel  &  Bolt  Company  the  bonds 
held  by  the  Bank  of  Montreal. 

b.  Said  order  was  erroneous  in  that  it  held 
$1500.00  of  the  par  value  of  the  bonds  held  by  0.  F. 
Chapin  void. 

c.  Said  order  was  erroneous  in  that  it  did  not  ad- 
judge that  all  the  bonds  held  by  Thomas  S.  Burley 
were  valid  and  in  omitting  from  the  bonds  held  valid 
the  bonds  held  by  Thomas  S.  Burley. 

d.  The  action  of  the  said  judge  was  erroneous  in 
that  it  did  not  require  the  said  trustee  in  bankruptcy 
to  administer  upon  the  equity  of  redemption  in  said 
property  for  the  benefit  of  general  creditors,  or  to 
surrender  the  property  for  foreclosure. 

e.  The  said  judge  erred  in  refusing  to  incorporate 
in  his  order  and  judgment  Paragraphs  1,  2,  3,  4,  5,  6, 
7,  8,  9,  10,  11,  12,  13,  14,  15,  16,  17  and  18a  and  18b 
of  the  order  or  decree  proposed  by  your  petitioner, 
and  each  of  them. 

f .  That  the  said  court  erred  in  affirming  the  order 
of  the  referee  directing  a  sale  of  the  said  lands  and 
premises  for  cash. 
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g.  The  said  order  was  erroneous  in  that  it  pro- 
vided that  a  certain  portion  of  the  proceeds  of  the 
sale  of  the  said  property  should  be  applied  to  the 
payment  of  the  expenses  of  the  bankruptcy  proceed- 
ings before  the  application  of  any  of  said  funds  to 
the  payment  of  said  bonds. 

IV. 

That  the  amount  involved  in  the  above  controversy 
exceeds  the  sum  of  $2,000.00,  and  that  the  par  value 
of  said  bonds,  exclusive  of  interest,  amounts  to  ap- 
proximately $45,000.00.     [6] 

WHEREFORE,  your  petitioner,  feeling  ag- 
grieved because  of  such  orders,  and  each  of  them, 
asks  that  the  same  may  be  reviewed  in  matters  of  law 
by  your  honorable  court,  as  provided  in  Section  24-B 
of  the  Bankruptcy  Law  of  1898  and  the  rules  and 
practice  in  such  case  provided. 

WASHINGTON  TRUST  COMPANY, 
By  JAMES  B.  MURPHY, 

Its  Attorney. 
JAMES  B.  MURPHY, 
Attorney  for  Petitioner.     [7] 
State  of  Washington, 
County  of  King, — ss. 

I,  James  B.  Murphy,  being  first  duly  sworn  upon 
oath,  deposes  and  says:  That  he  is  the  attorney 
for  the  petitioner  above  named,  the  Washington 
Trust  Company;  that  the  Washington  Trust  Com- 
pany has  no  officer  or  agent  within  the  County  of 
King,  State  of  Washington,  or  nearer  than  Spokane, 
and  that  affiant  is  the  agent  and  attorney  of  the  said 
Washington  Trust  Company  for  the  purposes  of  all 
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litigation  in  the  above-entitled  matter  and  the  prose- 
cution of  this  petition  for  review,  and  that  the  state- 
ment of  facts  contained  in  the  foregoing  petition  for 
review  are  true  according  to  the  best  of  my  knowl- 
edge, information  and  belief. 

JAMES  B.  MURPHY. 

Subscribed  and  sworn  to  before  me  this  26  day  of 
October,  1914. 

[Seal]  ISRAEL  NELSON, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle,  County  and  State  Aforesaid. 
[8] 


In  the  United  States  District  Court  for  the  Western 
District  of  Washington^  Northern  Division. 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

Exhibit  ''A''  [to  Petition  for  Revision— Order  of 
Referee  Directing  Sale  of  Certain  Property, 
etc.]. 
ORDER  DIRECTING  SALE  FREE  AND  CLEAR 

OP  LIENS. 
An  order  having  been  heretofore  made  herein  re- 
quiring the  Washington  Trust  Company,  and  all 
creditors  of  the  above-named  bankrupt,  to  show  cause 
before  this  Court,  at  the  office  of  Hon.  John  P.  Hoyt, 
Referee,  why  an  order  should  not  be  made  herein, 
directing  that  all  the  property,  now  in  the  possession 
of  said  Trustee  and  mentioned  and  described  in  the 
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petition  filed  therefor,  be  sold  in  the  manner  pre- 
scribed by  the  acts  of  Congress  relating  to  bank- 
ruptcy and  the  General  Orders  of  the  Supreme  Court 
of  the  United  States,  free  of  and  from  the  lien  of  the 
mortgage  held  by  The  Washington  Trust  Company, 
and  free  of  and  from  all  liens,  and  why  the  proceeds 
arising  of  and  from  said  sale  should  not  be  held  by 
the  said  Trustee  subject  to  the  lien  of  said  mortgage 
(provided  the  same  was  held  a  valid  and  subsisting 
lien),  to  all  intents  and  purposes  as  though  the  said 
property  had  not  been  sold ;  subject  to  the  final  order, 
judgment  and  decree  of  this  Court  as  to  the  validity, 
bona  fides  and  extent  of  the  said  mortgage,  and  for 
other  and  further  relief.  Now,  upon  reading  and 
filing  the  said  order  to  show  cause,  and  upon  the  peti- 
tion of  Edward  H.  Chavelle,  Trustee,  theretofore 
filed  herein ;  and  upon  the  petition  in  bankruptcy 
herein,  the  testimony  taken  under  said  petition  and 
the  answer  of  the  said  the  Washington  Trust  Com- 
pany. 

And  after  hearing  counsel  for  the  Trustee  in  favor 
thereof,  and  counsel  for  said  The  Washington  Trust 
Company  in  opposition  thereto — the  creditors  of  said 
bankrupt  having  appeared  and  urged  the  granting 
of  the  prayer  of  said  petition — ^^and  it  appearing  to 
the  [9]  satisfaction  of  this  Court  that  the  best  in- 
terests of  the  creditors  of  the  said  bankrupt  above 
named  will  be  subserved  by  the  granting  of  said  ap- 
plication, and  for  divers  other  reasons  that  the  said 
application  is  proper,  it  is  hereby 

ORDERED,  ADJUDGED  and  DECREED  that 
Edward  H.  Chavelle,  as  Trustee  of  Washington  Steel 
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&  Bolt  Company,  Bankrupt,  be,  and  he  hereby  is 
authorized,  directed  and  permitted  to  sell  and  dispose 
of,  in  the  manner  and  mode  prescribed  by  the  acts  of 
Congress  relating  to  bankruptcy  and  the  General 
Orders  of  the  Supreme  Court  of  the  United  States, 
all  of  the  property  of  the  Washington  Steel  &  Bolt 
Company,  bankrupt,  situate  and  located  at  Edm^onds, 
Snohomish  County,  Washington,  and  more  particu- 
larly described  in  a  certain  indenture  of  mortgage 
heretofore  made  by  Washington  Steel  &  Bolt  Com- 
pany to  the  Washington  Trust  Company  to  secure 
an  issue  of  $200,000  of  bonds,  dated  September  1, 

1908,  and  recorded  on  the  day  of  September, 

1908,  in  Book of  Mortgages  at  page ,  in  the 

office  of  the  Auditor  of  Snohomish  County,  Wash- 
ington. 

And  it  further  Ordered,  Adjudged,  and  Decreed 
that  the  said  Edward  H.  Chavelle,  as  Trustee,  be,  and 
he  hereby  is  authorized,  directed  and  permitted  to  sell 
and  dispose  of  the  said  property  in  said  mortgage 
more  particularly  mentioned  and  described,  free  of 
and  from  the  lien  thereof,  and  that  the  proceeds  aris- 
ing from  the  sale  of  said  property  be  held  by  the 
said  Trustee  subject  to  the  lien  of  said  mortgage,  as 
if  said  property  had  not  been  sold,  subject  to  the  final 
order,  judgment  and  decree  of  this  Court  adjudicat- 
ing the  validty,  iona  fides  and  extent  of  the  said 
mortgage. 

Dated  July  28, 1914. 

JOHN  P.  HOYT, 
^  Referee  in  Bankruptcy.     [10] 
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United  States  District  Court,  Western  District  of 
Washington,  Northern  Division, 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY, 

Bankrupt. 

Exhibit  **B*'  [to  Petition  for  Revision — Opinion  of 
Neterer,  D.  J.,  Modifying  Order  of  Referee  in 
Bankruptcy,  etc.]. 

Piled  Sept.  15,  1914. 
ON  PETITION  TO  REVIEW  ORDER  OF  REP- 
EREE.    ORDER  MODIFIED. 

JAMES  B.  MURPHY,  for  Petitioner. 

J.  W.  RUSSELL,  for  Trustee. 
NETERER,  District  Judge: 

This  case  has  been  before  the  Court  on  two  or 
three  prior  occasions,  and  the  last  hearing  was  upon 
a  petition  to  review  the  order  of  the  Referee  in 
which  he  held  the  mortgage  in  issue  to  be  invalid. 
The  Court  reversed  the  order  of  the  Referee  and  held 
the  mortgage  valid  because  it  was  regularly  signed 
by  the  Secretary  and  President  of  the  corporation 
and  authenticated  by  the  corporate  seal  which  was 
affixed,  and  its  execution  was  admitted  by  the  trus- 
tee. As  to  the  issuance  of  the  bonds,  the  Court  ex- 
pressed some  view  of  the  bonds  under  the  testimony 
submitted,  but  said: 

^^I  am  unable  to  determine  from  the  testimony  the 
amount  of  the  bonds  that  were  legally  issued." 
and  remanded  the  case  to  the  Referee,  with  instruc- 
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tions,  "to  ascertain  the  amount  and  status  of  all 
bonds  and  report  to  the  Courts  to  the  end  that  all 
parties  may  receive  equal  protection." 

The  testimony  has  been  submitted  to  the  Referee 
by  all  contending  parties  as  to  the  legal  status  of  the 
bonds.  Upon  the  conclusion  of  the  hearing,  the 
Referee  held  that  none  of  the  bonds  had  been  legally 
issued;  that  they  were  invalid  and  therefore  not 
claims  against  the  bankrupt  estate,  and  also  entered 
an  ord^r  directing  the  property  to  be  sold  free  and 
clear  of  all  indebtedness.  This  order,  and  the  order 
[11]  holding  the  bonds  invalid,  are  before  the 
Court  at  this  time. 

From  a  consideration  of  all  of  the  evidence  pre- 
sented, I  am  of  the  opinion  that  the  $23,400.00  of 
bonds  issued  to  McPhaden,  and  the  $2,900.00  of 
bonds  issued  to  Pike,  issued  for  past  indebtedness  to 
Pike  and  McPhaden  for  monies  advanced  by  them 
to  the  corporation  long  prior  to  the  date  of  the  bonds, 
and  transferred  to  the  Bank  of  Montreal  as  col- 
lateral security  for  money  paid  to  the  company,  are 
liabilities  to  the  extent  of  the  advances.  There  were 
also  regularly  issued:  to  C.  F.  Chapin,  $2,500.00; 
Meta  McElroy,  $2,000.00;  J.  H.  Osborne,  $5,900.00; 
and  Thomas  S.  Burley,  $2,600.00.  The  bonds  issued 
to  these  last-named  parties  were  upon  considera- 
tions paid  by  these  several  parties  to  McPhaden, 
who  paid  that  money  to  the  Washington  Steel  & 
Bolt  Company,  which  he  was  representing,  and  it 
was  used  by  the  company  in  the  regular  course  of 
business,  and  all  benefits  arising  from  such  pay- 
ments accrued  to  the  corporation.    These  several 
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parties  having  thus  paid  their  money  upon  the  faith 
and  credit  of  these  bonds  and  the  mortgage,  should 
not  now  be  deprived  of  the  benefits  accruing  by  rea- 
son of  such  security,  after  the  corporation  had  used 
their  money,  some  of  which,  perhaps,  now  represent- 
ing some  of  the  assets.  The  contention  that  the 
bonds  are  void  because  of  the  fact  that  a  commission 
was  paid  to  the  person  negotiating  the  bonds  cannot 
be  well  founded  as  against  the  parties  who  paid 
ninety-five  cents  on  the  dollar,  which  the  testimony 
shows  these  several  parties  did,  except  as  to  the 
bank  holding  the  bonds  issued  to  McPhaden  and 
Pike  as  collateral  security. 

The  $25,000.00  bonds  issued  to  the  Bank  of 
Montreal  as  collateral  security,  I  do  not  think  are  a 
valid  claim.  The  bonds  were  delivered  without  any 
authority,  either  fact  [12]  or  law.  There  is  no 
testimony  before  the  court  that  the  delivery  of  these 
bonds  was  ever  authorized  in  a  legal  manner,  and 
if  a  proper  resolution  had  been  passed,  the  authority 
under  which  the  bonds  were  executed  did  not  com- 
prehend the  issuance  of  bonds  for  any  such  purpose. 

I  think  the  findings  and  conclusions  of  the  Referee 
should  be  modified  in  so  far  as  they  relate  to  the 
$23,400.00  of  bonds  issued  to  McPhaden,  and  the 
bonds  issued  to  C.  F.  Chapin,  Meta  McElroy,  J.  H. 
Osborne,  Thomas  S.  Burley  and  Pike.  I  think  that 
the  property  should  be  sold,  and  the  proceeds  ap- 
plied to  the  payment  of  the  claims  of  the  Bank  of 
Montreal,  to  the  extent  of  its  interest  in  the  Mc- 
Phaden and  Pike  bonds  held  as  collateral,  and  also 
the  bonds  of  Chapin,  McElroy,  Osborne  and  Burley, 
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less  such  proportion-  of  the  expenses  as  should  be 
paid  by  said  interests  in  this  bankruptcy  proceed- 
ing, and  the  balance,  if  any,  less  expenses  of  ad- 
ministration, to  be  distributed  among  the  general 
creditors,  as  provided  by  the  Bankruptcy  Act. 
Let  an  order  be  presented. 

JEREMIAH  NETERER, 

Judge.     [13] 


In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division, 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

Exhibit  **C^^  [to  Petition  for  Revision — Order  Modi- 
fying Order  of  Referee  of  July  20,  1914,  etc.]. 
ORDER   ON   REVIEW  FROM   ORDER   OF 

REFEREE. 

This  matter  having  been  brought  before  the  ref- 
eree by  the  petition  of  The  Washington  Trust  Com- 
pany for  leave  to  foreclose  a  certain  mortgage, 
executed  by  the  bankrupt,  outside  of  the  bankruptcy 
court;  and  the  referee  having  granted  leave  to  so 
foreclose  upon  terms;  and  the  petitioner,  The  Wash- 
ington Trust  Company,  having  taken  a  review  from 
said  order;  and  this  court  having  reversed  said 
order,  directed  the  mortgage,  if  valid,  to  be  fore- 
closed in  the  bankruptcy  court,  and  sent  the  matter 
back  to  the  referee  to  take  proofs  as  to  the  validity 
of  said  mortgage  and  the  bonds  issued  thereunder; 
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and  proofs  having  been  offered  before  the  referee 
as  to  the  validity  of  said  mortgage,  but  not  as  to  the 
validity  of  said  bonds;  and  said  referee  having  made 
and  entered  an  order  declaring  said  mortgage  in- 
valid; and  the  petitioner,  The  Washington  Trust 
Company,  having  taken  a  review  from  said  order  to 
this  court ;  and  this  court  having  held  said  mortgage 
valid,  reversed  said  order,  and  sent  the  matter  back 
to  the  referee  to  take  proof  as  to  the  validity  of  said 
bonds,  and  to  make  findings  and  conclusions  thereon; 
and  said  referee  having  taken  such  proofs,  and  hav- 
ing made  findings  and  conclusions  thereon,  and  hav- 
ing made  and  entered  an  order  on  the  20th  day  of 
July,  1914,  declaring  all  of  said  bonds  invalid,  and 
rejecting,  disallowing  and  expunging  the  claim  of 
the  petitioner,  the  Washington  Trust  Company, 
based  thereon,  from  the  records;  and  said  petitioner 
having  filed  exceptions  to  said  findings  and  con- 
clusions, and  having  taken  a  review  from  said  order 
to  this  court;  and  the  matters  raised  by  said  review 
having  been  heard  and  considered  by  this  court, 

IT  IS  ORDERED  that  said  report  and  order  of 
July  20,  1914,  be,  and  the  same  hereby  is,  modified 
to  the  extent  of  holding  that  $1,000  of  the  bonds 
held  by  C.  F.  Chapin,  and  the  $2,000'  of  bonds  held 
by  Meta  [14]  McElroy,  and  the  $7,000  of  bonds 
held  by  J.  H.  Osborne  are  valid,  and  as  so  modified 
said  order  is  hereby  confirmed. 

The  trustee  in  bankruptcy  duly  excepts  to  such 
modification,  and  his  exception  is  hereby  allowed. 

And  the  property  covered  by  said  mortgage  hav- 
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ing  been  ordered  sold  free  and  clear  from  the  lien 
thereof. 

IT  IS  HEREBY  FURTHER  ORDERED  that  the 
proceeds  thereof  be  paid  to  Washington  Trust  Co. 
on  account  of  the  claims  of  said  Chapin,  McElroy 
and  Osborne,  less  such  proportion  of  the  expenses 
and  costs  as  should  be  paid  by  said  interests  in  this 
proceeding,  and  that  the  balance  thereof,  if  any,  less 
expenses  of  administration,  be  distributed  among 
the  creditors,  as  provided  by  the  Act. 

Oct.  16,  1914. 

JEREMIAH  NETERER, 

Judge.     [15] 


In  the  District  Court  of  the  United  States  in  and  for 
the  Western  District  of  Washington,  Northern 
Division. 

No. . 


In  the  Matter  of  WASHINOTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

Exhibit  **D*'  [to  Petition  for  Revision — Exceptions 
of  Washington  Trust  Co.  to  Approval  of  Find- 
ings and  Report  of  Referee]. 

Filed  Oct.  16, 1914. 
COMES  NOW  the  Washington  Trust  Company, 
by  its  Attorney,  the  undersigned,  at  the  time  of  the 
signing  of  the  Order  by  the  above-entitled  Court, 
passing  upon  the  Petition  of  said  Washington  Trust 
Company,  reviewing  the  Findings  and  Keport  of  the 
Referee  in  this  matter,  which  Findings  and  Report 
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were  made  by  the  Eeferee  on  July  20,  1914,  and 
excepts  to  the  Court's  ruling  as  follows: 

I. 
The  Washington  Trust  Company  excepts  to  the 
Court's  refusal  to  sustain  its  exception  and  objection 
made  to  Finding  I  of  said  Referee. 

II. 
The  Washington  Trust  Company  excepts  to  the 
refusal  of  the  Court  to  sutain  its  exception  to  Find- 
ing V  of  said  Referee  and  the  whole  and  every  part 
thereof. 

III. 
The  Washington  Trust  Company  excepts  to  the 
Court's  refusal  to  specifically  sustain  its  exceptions 
and  objections  to  Finding  VI  of  the  Referee. 

IV. 
The  Washington  Trust  Company  excepts  to  the 
Court's  refusal  to  specifically  sustain  its  exceptions 
and  objection  to  Finding  VII  made  by  said  Referee. 
[16] 

V. 
The  Washington  Trust  Company  excepts  to  the 
Court's  refusal  to  specifically  sustain  its  exception 
to  Finding  VIII  made  by  said  Referee. 

VI. 
The  Washington  Trust  Company  excepts  to  the 
Court's  refusal  to  specifically  sustain  its  exception 
to  Finding  IX  made  by  said  Referee. 

VII. 
The  Washington  Trust  Company  excepts  to  the 
Court's  refusal  to  specifically  sustain  its  exception 
to  Finding  XI  made  by  said  Referee. 
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VIII. 

The  Washington  Trust  Company  excepts  to  the 
Court's  refusal  to  specifically  sustain  its  exception 
to  Finding  XII  made  by  said  Referee. 

IX. 
The  Washington  Trust  Company  excepts  to  the 
Court's  refusal  to  specifically  sustain  its  exception 
to  Finding  XIII  made  by  said  Referee. 

X. 
The  Washington  Trust  Company  excepts  to  the 
Court's  refusal  to  specifically  sustain  its  exception 
to  Finding  XIV  made  by  said  Referee. 

XI. 
The  Washington  Trust  Company  excepts  to  the 
Court's  refusal  to  specifically  sustain  its  exception 
to  Finding  XV  made  by  said  Referee. 

XII. 
The  Washington  Trust  Company  excepts  to  the 
Court's  refusal  to  specifically  sustain  its  exception 
to  Finding  XVI  made  by  said  Referee.     [17] 

XIII. 
The  Washington  Trust  Company  excepts  to  the 
Court'  refusal  to  specifically  sustain  its  exception 
to  Finding  XVII  made  by  said  Referee. 

XIV. 
The  Washington  Trust  Company  excepts  to  the 
refusal  of  the  Court  to  sustain  each  and  every  ex- 
ception and  objection  made  and  contained  in  the 
Petition  of  the  Washington  Trust  Company  for  the 
review  of  the  Report  of  the  Referee  made  on  July 
20, 1914,  and  the  order  of  the  Referee  during  the  sale 
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of  the  property  made  by  said  Referee  on  July  28, 
1914. 

XV. 

The  Washington  Trust  Company  excepts  to  the 
whole  and  every  part  of  the  order  entered  by  the 
above-entitled  court  on  the  16th  day  of  October, 
1914,  and  specifically  to  that  part  of  said  order 
wherein  and  whereby  the  Court  confirms  the  report 
and  order  of  the  said  Referee,  which  it  reviewed, 
except  as  in  said  order  modified. 

XVI. 

The  said  "Washington  Trust  Company  further  ex- 
cepts to  that  part  of  the  order  directing  the  proceeds 
of  the  sale  to  be  applied  upon  the  claims  of  Chapin, 
McElroy  and  Osborne,  omitting  any  claims  which 
the  Washington  Trust  Company  may  have  for  its 
services  as  trustee,  and  its  costs  and  commissions 
and  expenses  in  the  prosecution  in  the  above-en- 
titled action. 

XVII. 

The  said  Washington  Trust  Company  excepts  to 
that  portion  of  said  decree  subjecting  the  proceeds 
of  the  sale  of  said  property  to  a  portion  of  the  ex- 
penses and  costs  of  the  said  bankruptcy  proceedings 
and  excepts  to  every  part  of  said  order  directing  the 
sale  of  the  said  property.     [18] 

XVIII. 

The  Washington  Trust  Company  further  excepts 
to  the  Court's  refusal  to  specifically  sustain  its  ob- 
jections and  exceptions  to  Conclusion  I  made  by 
said  Referee. 
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XIX. 

The  Washington  Trust  Company  further  excepts 
to  the  Court's  refusal  to  specifically  sustain  its  ob- 
jections and  exceptions  to  Conclusion  II  made  by 
said  Referee. 

XX. 
The  Washington  Trust  Company  further  excepts 
to  the  Court's  refusal  to  specifically  sustain  its  ob- 
jections and  exceptions  to  Conclusion  III  made  by 
said  Referee. 

XXI. 
The  Washington  Trust  Company  further  excepts 
to  the  Court's  refusal  to  specifically  sustain  its  ob- 
jections and  exceptions  to  Conclusion  IV  made  by 
said  Referee. 

XXII. 
The  Washington  Trust  Company  further  excepts 
to  the  Court's  refusal  to  specifically  sustain  its  ob- 
jections and  exceptions  to  Conclusion  V  made  by 
«aid  Referee. 

XXIII. 
The  Washington  Trust  Company  further  excepts 
to  the  Court's  refusal  to  specifically  sustain  its  ob- 
jections and  exceptions  to  Conclusion  VI  made  by 
said  Referee. 

XXIV. 
The  Washington  Trust  Company  further  excepts 
to  the  Court's  refusal  to  specifically  sustain  its  ob- 
jections and  exceptions  to  Conclusion  VII  made  by 
said  Referee. 

JAMES  B.  MURPHY, 
Attorney  for  Washington  Trust  Company.     [19] 
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The  foregoing  exceptions  were,  at  the  time  of  the 

signing  of  the  Order  herein,  considered  by  the  Court, 

and  said  exceptions  were  allowed. 
Oct.  16,  1914. 

JEREMIAH  NETEBER, 

Judge.     [20] 


In  the  District  Court  of  the  United  States  in  and  for 
the  Western  District  of  Washington,  Northern 
Division. 

No. . 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 
Exhibit  *^E^^  [to  Petition  for  Revision— Form  of 
Decree  Proposed  by  Washington  Trust  Co.,  and 
Refusal  of  Court  to  Sign  Proposed  Decree,  etc.]. 

THE  WASHINGTON  TRUST  COMPANY  re- 
quests the  incorporation  in  the  Order  of  the  Court, 
each  (severally),  of  the  following  provisions: 

This  matter  having  been  presented  to  this  Court, 
upon  the  petition  to  review  the  Findings  and  Con- 
clusions and  Judgent  of  the  Referee  in  passing  upon 
the  validity  of  the  bonds  issued  by  the  Washington 
Steel  &  Bolt  Company,  which  judgment  was  entered 
by  the  Referee  on  July  20,  1914,  and  upon  petition 
for  the  review  of  the  Order  of  the  Referee  on  July 
28,  1914,  made  herein,  directing  a  sale  of  the  mort- 
gaged property  for  cash,  free  and  clear  of  the  en- 
cumbrance of  said  mortgage,  and  the  Court  having 
duly  considered  the  said  petitions  and  the  arguments 
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made  in  support  thereof,  and  becoming  fully  advised 
in  the  premises;  Now,  therefore, 

1.  IT  IS  HEREBY  ORDERED,  ADJUDGED 
and  DECREED  that  the  said  Findings  made  by  the 
Referee  herein,  and  the  whole  of  said  Findings,  as 
well  as  the  Conclusions  deduced  therefrom,  be  and 
the  same  are  overruled,  vacated  and  set  aside,  and 

2.  IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED  that  said  Order  and  Judgment,  and 
the  whole  thereof,  entered  herein  by  the  said  Ref- 
eree, holding  that  the  bonds  issued  by  the  above 
Bankrupt  were  void  and  of  no  effect,  and  denying 
the  prayer  of  the  Washington  Trust  Company,  and 
holding  that  the  claim  of  the  Washington  Trust 
Company  be  rejected  and  disallowed  and  expunged 
from  the  list  [21]  of  claims,  which  order  was 
entered  on  July  20,  1914,  be  and  the  same  is  hereby 
vacated  and  set  aside,  and 

3.  IT  IS  FURTHER  ORDERED,  ADJUDGED 
AND  DECREED  that  the  order  entered  herein  on 
July  28,  1914,  by  the  said  referee  directing  and 
ordering  a  sale  of  the  property  of  the  Washington 
Steel  &  Bolt  Company  for  cash,  free  and  clear  of 
the  encumbrance  of  said  mortgage,  be  and  the  same 
is  hereby  overruled  and  set  aside. 

4.  IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED  that  those  certain  bonds  filed  as  ex- 
hibits herein  on  behalf  of  the  Bank  of  Montreal  and 
numbered  '661  and  663,  667  to  671,  each  inclusive; 
674  to  690,  each  inclusive ;  695  and  699,  being  twenty- 
six  (26)  bonds  of  the  denomination  of  $500.00  each 
and  of  the  total  par  value  of  $13,000.00;  bonds  num- 
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bered  702  and  704,  being  two  bonds  of  the  denomina- 
tion of  $1,000.00  each,  making  a  total  par  value  of 
$2,000.00;  bonds  numbered  291  to  300,  each  inclusive, 
being  ten  bonds  of  the  denomination  of  $100.00  each, 
making  a  total  par  value  of  $1000.00;  bonds  num- 
bered 399  to  407,  each  inclusive,  being  nine  bonds 
of  the  denomination  of  $100.00  each,  making  a  total 
par  value  of  $900.00;  bonds  numbered  691  to  694, 
each  inclusive,  being  four  bonds  of  the  denomina- 
tion of  $500.00  each,  making  a  total  par  value  of 
$2,000.00 ;  bonds  numbered  665,  666,  672,  673,  being 
four  bonds  of  the  denomination  of  $500.00  each, 
making  a  total  of  $2,000.00 ;  bonds  numbered  703  and 
707,  being  two  bonds  of  the  denomination  of  $1000.00 
each,  making  a  total  par  value  of  $2,000.00,  all  of 
which  bonds  are  held  by  the  Bank  of  Montreal  and 
are  of  the  total  par  value  of  $22,9'0Oi.0O,  are,  as  to  the 
Bank  of  Montreal,  valid  and  existing  obligations  of 
the  Washington  Steel  &  Bolt  Company,  and  secured 
by  the  trust  deed  hereinafter  described  to  the  extent 
of  the  money  due  from  the  Washington  Steel  &  Bolt 
Company  to  the  Bank  of  Montreal,  a  corporation. 
[22] 

5.  IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED,  for  the  apportionment  and  distribu- 
tion of  the  property  or  proceeds  of  the  sale  herein- 
after provided  for  as  between  the  holders  of  bonds, 
that  the  bonds  held  by  the  Bank  of  Montreal  repre- 
sent an  indebtedness,  including  interest,  of  $31,012.66. 

6.  IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED  that  those  certain  bonds  in  the  pos- 
session of  the  Bank  of  Montreal  issued  by  the  Wash- 
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ington  Steel  &  Bolt  Company  and  numbered  705, 
708  to  716,  each  inclusive,  and  718  to  782,  each  in- 
clusive, making  25  bonds  each  of  the  denomination 
of  $1000.00,  making  a  total  par  value  of  the  sum  of 
$25,000.00,  which  bonds  are  those  delivered  direct  by 
the  Washington  Steel  &  Bolt  Company  to  said  bank, 
are  valid  and  existing  obligations  of  the  Washing- 
ton Steel  &  Bolt  Company  as  security  for  the  in- 
debtedness of  said  Washington  Steel  &  Bolt  Com- 
pany to  said  Bank  of  Montreal. 

7.  IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED,  for  the  purpose  of  apportioning 
the  proceeds  of  said  sale  among  the  Bank  of  Montreal 
and  the  owners  of  the  other  bonds,  that  the  said  bonds 
last  hereinbefore  described  shall  be  estimated  at  their 
face  value  of  $25,000.00  and  accrued  interest  amount- 
ing to  the  sum  of  $ . 

8.  IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED  that  there  is  now  due  and  owing 
from  the  Washington  Steel  &  Bolt  Company  to  the 
Bank  of  Montreal  the  full  and  just  sum  of  $20,000.00, 
together  with  the  interest  thereon  at  the  rate  of  eight 
per  cent  (8%)  per  annum  from  the  23d  day  of  De- 
cember, 1910,  making  a  total  to  this  date  of  prin- 
cipal and  interest  of  the  sum  of  $26,033.30,  and  that 
the  said  indebtedness  is  secured  by  the  bonds  here- 
inbefore mentioned  and  held  to  be  valid. 

9.  IT  IS  FURTHER  ORDERED,  CON- 
SIDERED and  DECREED  that  J.  H.  Osborne  is 
the  owner  of  the  following  bonds  of  said  issue  which 
bonds  are  upon  file  as  exhibits  herein;  numbers  410 
to  438,  each  inclusive,  being  29  bonds  of  the  denomina- 
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tion  of  $100.00  each,  making  a  total  par  value  of 
$2,900.00;  bonds  numbered  655  [23]  to  660,  each 
inclusive,  being  six  bonds  of  the  denomination  of 
$500.00  each,  making  a  total  par  value  of  $3,000.00, 
bond  numbered  400  of  the  denomination  of  $100.00, 
bonds  numbered  653  and  654  of  the  denomination 
of  $500.00  each,  making  a  total  par  value  of  $1100.00, 
making  a  grand  par  value  total  of  $7,000.00;  that 
interest  has  been  paid  on  the  bonds  held  by  the  said 
Osborne  as  aforesaid  to  the  first  day  of  March,  1912, 
and  to  no  later  date,  and  that  there  is  now  due  and 
owing  to  the  said  Osborne,  represented  by  said  bonds, 
the  sum  of  $7,000.00,  together  with  interest  thereon 
at  the  rate  of  8%  per  annum  from  the  first  day  of 
March,  1912,  making  a  total  to  this  date  of  prin- 
cipal and  interest  of  the  sum  of  $8,446.17. 

10.  IT  IS  FURTHER  ORDERED,  AD- 
JUDGED and  DECREED  that  C.  F.  Chapin  is  the 
owner  of  the  following  described  bonds  of  said  issue, 
to  wit:  Bonds  numbered  696  to  698,  each  inclusive, 
being  three  bonds  of  the  denomination  of  $500.00 
each  and  representing  a  total  par  value  of  $1500.00, 
and  bonds  numbered  662  and  664,  being  two  bonds 
of  the  denomination  of  $500.00  each  totaling  $1000 
and  making  a  grand  total  of  $2,500.00,  that  interest 
on  said  bonds  belonging  to  the  said  Chapin  has  been 
paid  to  September  1,  1911,  and  to  no  later  date,  and 
that  there  is  now  due  and  owing  on  account  of  said 
bonds  to  the  said  Chapin  from  the  said  Washington 
Steel  &  Bolt  Company  the  sum  of  $2,500.00,  together 
with  interest  thereon  at  the  rate  of  eight  per  cent 
(8%)  per  annum  from  the  first  day  of  September, 
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1911,  making  a  total  due  to  the  said  Chapin  on  this 
date  of  the  sum  of  $3,116.66. 

11.  IT  IS  FURTHER  ORDERED,  CON- 
SIDERED, ADJUDGED  and  DECREED  that 
Meta  McElroy  is  the  owner  of  the  following  bonds 
of  said  issue,  to  wit :  bond  numbered  700  of  the  par 
value  of  $500.00,  bond  numbered  706  of  the  par  value 
of  $1000.00,  bonds  numbered  439  to  442',  each  in- 
clusive, being  four  bonds  of  the  par  value  of  $100.00 
each,  making  a  total  of  $400'.00,  and  bond  numbered 
446  of  the  par  [24]  value  of  $100.00,  making  a 
grand  total  of  $2,000.00,  and  that  there  is  now  due 
and  owing  from,  the  said  Washington  Steel  &  Bolt 
Company  to  the  said  Meta  McElroy,  on  account  of 
the  execution  and  delivery  of  the  said  bonds,  the  sum 
of  $2,000.00,  together  with  the  interest  thereon  at  the 
rate  of  eight  per  cent  (8%)  per  annum  from  the  first 
day  of  September,  1911,  making  a  total  due  to  the 
said  Meta  McElroy  on  this  date  of  the  sum  of 
$2,493.33. 

12.  IT  IS  FURTHER  ORDERED,  AD- 
JUDGED and  DECREED  that  Thomas  S.  Burley 
is  the  owner  of  the  following  bonds  of  said  issue, 
to  wit:  bonds  numbered  443  to  445,  each  inclusive, 
being  three  bonds  of  the  par  value  of  $100.00  each, 
totaling  $300.00  and  bonds  498  to  500,  each  inclusive, 
being  three  bonds  of  the  par  value  of  $100.00  each, 
totaling  $300.00,  and  bonds  701  and  717,  being  two 
bonds  of  the  par  value  of  $1000.00  each,  totaling 
$2,000.00,  making  a  grand  total  of  $2,600.00  par 
value,  that  interest  has  been  paid  upon  said  bonds 
to  the  first  day  of  September,  1911,  and  to  no  later 
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date,  and  that  there  is  now  due  and  owing  the  said 
Burley  from  the  said  Washington  Steel  &  Bolt  Com- 
pany, on  account  of  the  execution  and  delivery  of  the 
said  bonds,  the  sum  of  $2,600.00,  with  interest 
thereon,  at  the  rate  of  eight  per  cent  (8%)  per  an- 
num from  the  first  day  of  September,  1911,  making 
the  sum  due  at  this  date  of  $3,241.33. 

13.  IT  IS  FURTHER  ORDERED,  AD- 
JUDGED and  DECREED  that  the  bonds  held  by 
the  Bank  of  Montreal,  and  particularly  described  in 
Paragraph  4  hereof,  are  hereby  established  as  a  valid, 
existing  obligation  of  the  said  Washington  Steel  & 
Bolt  Company  and  secured  by  that  certain  trust  deed 
and  mortgage  hereinbefore  held  valid,  signed  by  the 
Washington  Steel  &  Bolt  Company  under  date  of 
September  1,  1908,  and  acknowledged  under  date  of 
September  9,  1908,  and  recorded  in  the  auditor's 
office  of  Snohomish  County,  State  of  Washington, 
in  Volume  69,  of  Mortgages,  at  page  388,  Record  of 
Mortgages  of  said  Snohomish  County. 

14.  IT  IS  FURTHER  ORDERED,  AD- 
JUDGED and  DECREED  THAT  THE  [25]  bonds 
held  by  the  Bank  of  Montreal,  and  particularly  de- 
scribed in  Paragraph  6  hereof,  are  hereby  estab- 
lished as  a  valid,  existing  obligation  of  the  said 
Washington  Steel  &  Bolt  Company  and  secured  by 
that  certain  trust  deed  and  mortgage  hereinbefore 
held  valid,  signed  by  the  Washington  Steel  &  Bolt 
Company  under  date  of  September  1,  1908,  and 
acknowledged  under  date  of  September  9,  1908,  and 
recorded  in  the  Auditor's  office  of  Snohomish 
County,  State  of  Washington,  in  Volume  69  of  Mort- 
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gages,   at  page  388,    Record  of   Mortgages  of   said 
Snohomish  County. 

15.  IT  IS  FURTHER  ORDERED,  AD- 
JUDGED and  DECREED  that  the  bonds  held  by 
J.  H.  Osborne,  and  particularly  described  in  Para- 
graph 9  hereof,  are  hereby  established  as  a  valid, 
existing  obligation  of  the  said  Washington  Steel  & 
Bolt  Company  and  secured  by  that  certain  trust 
deed  and  mortgage  hereinbefore  held  valid,  signed 
by  the  Washington  Steel  &  Bolt  Company  under  date 
of  September  1,  1908,  and  acknowledged  under  date 
of  September  9,  1908,  and  recorded  in  the  auditor's 
office  of  Snohomish  County,  State  of  Washington, 
in  Volume  69  of  Mortgages,  at  page  388,  Record  of 
Mortgages  of  said  Snohomish  County. 

16.  IT  IS  FURTHER  ORDERED,  AD- 
JUDGED and  DECREED  that  the  bonds  held  by 
C.  F.  Chapin,  and  particularly  described  in  Para- 
graph 10  hereof,  are  hereby  established  as  a  valid, 
existing  obligation  of  the  said  Washington  Steel  & 
Bolt  Company  and  secured  by  that  certain  trust  deed 
and  mortgage  hereinbefore  held  valid,  signed  by  the 
Washington  Steel  &  Bolt  Company  under  date  of 
September  1,  1908,  and  acknowledged  under  date  of 
September  9,  1908,  and  recorded  in  the  Auditor's 
office  of  Snohomish  County,  State  of  Washington,  in 
Volume  69  of  Mortgages,  at  page  388,  Record  of 
Mortgages  of  said  Snohomish  County. 

17.  IT  IS  FURTHER  ORDERED,  AD- 
JUDGED and  DECREED  that  the  bonds  held  by 
Meta  McElroy,  and  particularly  described  in  Para- 
graph 11  hereof,  are  hereby  established  as  a  valid, 
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existing  [26]  obligation  of  the  said  Washington 
Steel  &  Bolt  Company  and  secured  by  that  certain 
trust  deed  and  mortgage  hereinbefore  held  valid, 
signed  by  the  Washington  Steel  &  Bolt  Company 
under  date  of  September  1,  1908,  and  acknowledged 
under  date  of  September  9, 1908,  and  recorded  in  the 
Auditor's  office  of  Snohomish  County,  State  of  Wash- 
ington, in  Volume  69  of  Mortgages,  at  page  388,  Rec- 
ord of  Mortgages  of  said  Snohomish  County. 

18a.  IT  IS  FURTHER  ORDERED,  AD- 
JUDGED and  DECREED  that  the  bonds  held  by 
Thomas  S.  Burley,  and  particularly  described  in 
Paragraph  12  hereof,  are  hereby  established  as  a 
valid,  existing  obligation  of  the  said  Washington 
Steel  &  Bolt  Company  and  secured  by  that  certain 
trust  deed  and  mortgage  hereinbefore  held  valid, 
signed  by  the  Washington  Steel  &  Bolt  Company 
under  date  of  September  1,  1908,  and  acknowledged 
under  date  of  September  9,  1908,  and  recorded  in 
the  Auditor's  office  of  Snohomish  County,  State  of 
Washington,  in  Volume  69  of  Mortgages,  at  page  388, 
Record  of  Mortgages  of  said  Snohomish  County. 

18b.  IT  IS  FURTHER  ORDERED,  CON- 
SIDERED and  AD  JUDOED  that  the  Trustee  must 
elect  whether  he  will  administer  the  equity  of  re- 
demption in  the  property  for  the  benefit  of  general 
creditors  or  surrender  the  mortgaged  property  for 
foreclosure. 

If  the  Court  refuses  to  incorporate  18b  in  its  order, 
we  further,  without  prejudice  to  urging  our  right  to 
have  said  paragraph  inserted,  propose  the  incorpo- 
ration of  the  following : 
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19.  IT  IS  FURTHER  ORDERED,  AD- 
JUDGED and  DECREED  that  the  personal  prop- 
erty referred  to  herein,  particularly  described  as  fol- 
lows, to  wit: 

One  Agax  Hot  Pressed  nut  machine  16  ton. 

One  Acme  nut  tapper  2. 

One  Acme  nut  tapper  1. 

One  alligator  Shear.  ^  ■ 

One  Acme  heading  and  forging  machine  1. 

One  Acme  heading  and  forging  machine  2.  i 

One  Acme  threading  machine  2. 

One  Acme  threading  machine  1. 

One  Acme  pointing  machine. 

One  70  H.  P.  boiler  Erie  City  manufacture. 

One  60  H.  P.  engine. 

$6,000.00  worth  of  dies,  in  die  houses  on  below  de- 
scribed real  estate.  One  burring  machine.  Water 
works,  hose,  electric  light  plant.  A  complete  oil 
pumping  station  with  heaters,  double  strainer,  to- 
gether with  pipings  and  Rockwell  oil  burners  for 
boiler,  and  also  one  three-ton  tumbler.  Blacksmith- 
ing  outfit,  such  as  vises,  anvils,  emery  stands,  tongs, 
hammers,  drills,  punches,  etc.  A-1  leather  endless 
belting,  and  any  other  belting  owned  and  used  by 
said  Washington  Steel  &  Bolt  Company  in  and  about 
its  said  bolt  factory.  All  pulleys  owned  by  said 
AVashington  Steel  &  Bolt  Company  used  in  and  about 
said  bolt  plant,  all  of  the  same  being  of  steel  mate- 
rial. All  roller  bearings  for  shaftings  120i  feet  or 
more  long.  All  office  furniture  [27]  and  fixtures, 
among  other  things  including  desk,  filing  cabinet, 
typewriter,   steam  heating   apparatus,   situate  and 
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being  in  the  office  of  said  company,  which  said  office 
building  is  now  located  upon  the  above-described  real 
estate. 

Two  hot  blast  furnaces.  One  oil  tank,  capacity  500 
barrels.  Platform  scales.  Also  one  United  States 
patent  known  as  the  Olimo  Eail  Joint  Patent, 
#755848,  issued  on  the  29th  of  March,  1904,  together 
with  all  rights  and  privileges  thereto  connected  or 
in  anywise  belonging  also  one  United  States  Patent, 
#740257,  known  as  the  Owen-Shaw  Nut  and  Bolt 
Locks,  together  with  all  rights  and  privileges  thereto 
belonging. 

And  all  other  personal  property  of  every  name  and 
nature  now  owned  and  possessed  by  the  Washington 
Steel  &  Bolt  Company  except  the  cash  which  is  in  the 
hands  of  the  Trustee  in  Bankruptcy  as  proceeds  of 
the  sale  of  certain  manufactured  stock  and  raw  mate- 
rial. 

And  the  real  property  herein  referred  to,  situated 
in  Snohomish  County,  State  of  Washington,  and  par- 
ticularly described  as  follows : 

*' Beginning  at  the  point  of  intersection  of  section 
line  between  sections  twenty-three  (23)  and  twenty- 
six  (26),  Township  twenty-seven  (27)  North,  Range 
Three  (3)  East  of  W.  M.,  with  the  center  line  of  the 
Great  Northern  Railroad  right-of-way ;  thence  angle 
west  to  south  48  degrees  46  minutes  (magnetic 
course  south  40  degrees  56  minutes  west),  along  the 
center  line  of  the  Great  Northern  right  of  way, 
339.5  feet ;  thence  angle  right  46  degrees  17  minutes 
a  distance  of  69.18  feet  to  the  true  place  of  begin- 
ning.    Thence  same  course  395.8  feet.     Thence  angle 
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left  64  degrees  25  minutes,  290.58  feet ;  thence  angle 
left  115  degrees  35  minutes  362.5  feet  to  the  place  of 
beginning,  containing  2.004  acres,  also  all  the  abut- 
ting tide  lands  in  front  of  the  above  described  prem- 
ises amounting  to  about  six  (6)  acres,  or  about  eight 
(8)  acres  in  all,  situated  in  the  County  of  Snohomish, 
State  of  Washington." 

^^  Beginning  at  a  point  on  the  westerly  line  of  the 
right  of  way  of  the  Seattle  &  Montana  Railway  Right 
of  Way  952  feet  south  of  the  intersection  of  said 
Right  of  Way  and  the  south  line  of  Section  Twenty- 
three  (23)  Township  Twenty-seven  (27)  North 
Range  Three  (3)  East  and  running  thence  north 
(250)  two  hundred  fifty  feet;  thence  S.  SH  degrees 
13^  W.  to  the  shore  of  Puget  Sound.  Thence  south- 
erly along  the  shore  of  Puget  Sound  to  a  point  bear- 
ing S.  87  degrees  13'  W.  of  the  place  of  beginning; 
thence  N.  87  degrees  13''  E.  to  the  place  of  beginning, 
being  a  strip  of  land  250  feet  in  length  North  and 
South  along  said  Right  of  Way  and  extending  to  the 
shore  of  Puget  Sound. 

Also  all  that  portion  of  the  tideland  Lot  No.  1  in 
front  of  Section  26,  Tp.  27,  R.  3  E.  in  front  of  the 
town  of  Edmonds  and  more  particularly  described 
as  follows :  The  first  class  tidelands  lying  in  front  of 
the  following  described  upland :  Beginning  at  a  point 
on  the  westerly  line  of  the  right  of  way  of  the  Seattle 
and  Montana  Railway  Right  of  Way  952  feet  south 
of  the  intersection  of  said  Right  of  Way  and  the 
south  line  of  Sec.  23,  Tp.  27,  N.  R.  3  E.  and  running 
thence  North  250  feet;  thence  south  87  degrees  13' 
W.  to  the  shore  of  Puget  Sound;  thence  southerly 
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along  the  shore  of  Puget  Sound  to  a  point  bearing 
S.  87  degrees  13'  W.  from  the  place  of  beginning, 
thence  N.  87  degrees  13'  east  to  the  place  of  begin- 
ning, being  a  strip  of  land  250  feet  in  length  north 
and  south  along  said  right  of  way.  Said  portion  of 
tideland  Lot  No.  1  being  bounded  by  the  Government 
Meander  Line  and  the  [28]  river  Harbor  line  and 
the  N.  and  S.  boundary  line  of  above  upland  descrip- 
tion produced  out  in  the  same  direction  to  the  river 
harbor  line  containing  0.99  acre  more  or  less,  accord- 
ing to  the  official  map  on  file  in  the  office  of  the  Com- 
missioner of  Public  Lands  at  Olympia,  Washington," 
and  all  other  real  property  or  interest  in  real  prop- 
erty which  the  said  Washington  Steel  &  Bolt  Com- 
pany owns,  be  sold  by  the  Trustee  in  Bankruptcy  in 
accordance  with  the  practice  of  this  Court,  and  that 
the  proceeds  of  said  sale  shall  be  applied,  first  to 
such  portion  of  the  expenses  in  this  bankruptcy  pro- 
ceeding as  should  be  paid  by  the  holders  of  the  said 
bonds,  then  in  payment  of  the  proper  charges  of  said 
Washington  Trust  Company,  and  then  to  the  satis- 
faction of  the  bonds  held  by  the  Bank  of  Montreal 
to  the  extent  of  the  indebtedness  of  the  Washington 
Steel  &  Bolt  Company  as  adjudged  herein  and  to  the 
payment  and  satisfaction  of  the  bonds  held  by  the 
said  Osborne,  Chapin,  McElroy  and  Burley,  paying 
proportionately  on  all  valid  bonds. 

20.  IT  IS  FURTHER  ORDERED,  CON- 
SIDERED, ADJUDGED  and  DECREED  that  any 
balance  remaining  after  the  application  of  the  pro- 
ceeds of  said  sale,  as  set  out  in  the  preceding  para- 
graph, shall  be  paid  to  A.  McPhaden  and  A.  G.  Pike, 
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according  to  their  respective  interests  in  the  bonds 
held  by  the  Bank  of  Montreal. 

21.  IT  IS  FURTHER  ORDERED,  CON- 
SIDERED, ADJUDGED  and  DECREED  that  any 
holder  or  holders  of  the  bonds  or  coupons  secured 
by  this  mortgage,  according  to  the  terms  of  this  de- 
cree, if  successful  as  bidder  or  bidders  at  said  sale, 
may,  after  first  paying  in  enough  to  cover  all  proper 
and  lawful  charges  and  demands  which  may  be  made 
by  the  Trustee,  the  Washington  Trust  Company, 
including  its  compensation  and  the  compensation  of 
its  attorneys,  and  also  paying  in  such  portion  of  the 
expenses  of  this  bankruptcy  proceeding  as  should 
be  paid  by  the  holders  of  said  bonds,  use  such  bonds 
and  coupons  to  apply  toward  the  payment  of  the 
purchase  money,  reckoning  and  computing  the  said 
bonds  and  coupons  at  a  sum  equal  to  and  not  exceed- 
ing that  which  would  be  payable  to  such  bond  holder 
or  holders  as  such  out  of  the  net  proceeds  of  such 
sale  if  made     [29]     for  cash. 

22.  IT  IS  FURTHER  ORDERED,  AD- 
JUDGED AND  DECREED  that  the  Washington 
Trust  Company  may,  as  trustee  for  the  holders  of 
said  bonds,  with  their  consent,  after  first  paying  in 
money  sufficient  to  cover  such  portion  of  the  ex- 
penses of  this  bankruptcy  proceeding  as  should  be 
jDaid  by  the  bond  holders,  become  a  bidder  at  said 
sale  and  may  use,  in  making  settlement  for  and  in 
payment  of  the  purchase  money  to  account  to  the 
Trustee  in  Bankruptcy,  any  and  all  of  the  bonds  or 
coupons  secured  by  said  mortgage  and  held  valid 
by  this  decree,  and  may  use  and  apply  the  same  in 
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and  toward  the  payment  of  the  purchase  money 
reckoning  and  computing  said  bonds  and  coupons 
at  a  sum  equal  to  and  not  exceeding  that  which  would 
be  payable  out  of  the  net  proceeds  of  said  sale,  were 
the  purchase  price  paid  in  cash,  to  the  holders  of  such 
used  bonds. 

23.  IT  IS  FURTHER  ORDERED,  AD- 
JUDGED and  DECREED,  inasmuch  as  the  proper 
portion  of  the  expenses  of  this  bankruptcy  proceed- 
ing to  be  paid  by  the  holders  of  the  bonds  is  not  as- 
certained, or  fixed,  that  all  bidders  at  said  sale  should 

be  required  to  pay  the  sum  of  $ portion  of  the 

bid  to  cover  any  and  all  possible  proper  charges  and 
expenses,  and  any  amount  remaining  of  said  sum  not 
used  in  the  payment  of  proper  charges  and  expenses 
shall  be  applied  as  other  parts  of  the  bid  are  directed 
to  be  applied  according  to  the  terms  of  this  decree, 
and  in  the  event  that  the  successful  bidder  is  some- 
one other  than  the  Washington  Trust  Company  and 
a  holder  of  bonds,  such  bidder  shall  pay  in,  at  least, 

the  sum    of  $ in    cash    to    cover    the  lawful 

charges,  including  compensation  and  compensation 
of  its  attorneys,  of  the  said  Washington  Trust  Com- 
pany. 

Done  in  open  court  this day  of  October,  1914. 


Judge.  [30] 
The  provisions  of  the  foregoing  Order  or  Decree 
were,  at  the  time  of  the  signing  of  the  Order  herein 
pertaining  to  this  subject  matter,  separately  pre- 
sented to  the  Court,  and  a  separate  request  was  made 
as  to  each  provision  hereof,  to  have  it  embodied  in 
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the  Order,  and  that  the  Court  considered  separately 
each  of  the  foregoing  provisions  and  declined  to  em- 
body each  or  any  thereof  in  its  Decree  or  Order  and 
the  attorney  for  the  Washington  Trust  Company 
duly  and  at  the  time  excepted  to  the  Court's  refusal 
so  to  do  as  to  each  paragraph  and  provision  and  ex- 
cepted to  the  Court's  refusal  to  embody  paragraphs 
numbered  1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  15, 
16,  17,  18,  19,  20,  21,  22,  23  and  his  exceptions  as  to 
each  paragraph  or  provision  is  hereby  allowed. 
Done  in  open  court  this  16th  day  of  October,  1914. 

JEREMIAH  NETERER, 

Judge.     [31] 

No.  4717. 

In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

Exhibit  ''¥''  [to  Petition  for  Revision— Order  Con- 
firming Order  of  Referee  of  July  28,  1914,  etc.]. 
ORDER  ON  REVIEW  FROM  REFEREE'S 

ORDER. 

This  matter  having  been  brought  before  the  ref- 
eree upon  the  petition  of  the  Trustee  for  leave  to  sell 
the  property  of  the  bankrupt  estate  free  and  clear 
from  the  mortgage  thereon;  and  the  referee  having 
made  and  entered  an  order  on  the  28th  day  of  July, 
1914,  granting  leave  to  the  Trustee  to  so  sell  said 
property  free  and  clear;  and  the  Washington  Trust 
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Company  having  taken  a  review  from  said  order  to 
this  court;  and  the  matters  raised  by  said  review 
having  been  heard  and  considered  by  this  court, 

IT  IS  ORDERED  that  said  order  of  the  referee 
be,  and  the  same  is,  hereby  confirmed. 

And  it  is  hereby  further  ORDERED  that  no  bid 
for  said  property  be  accepted  until  its  acceptance  is 
authorized  by  this  court. 

Oct.  16,  1914. 

JEREMIAH  NETERER, 

Judge.     [32] 


In  the  District  Court  of  the  United  States  in  and 
for  the  Western  District  of  Washington,  North- 
ern Division, 


No. 


In  the  Matter  of  WASHINGTON  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

Exhibit  ''(^''  [to  Petition  for  Revision— Exceptions 
of  V/ashington  Trust  Co.  to  Order  Confirming 
Order  of  Referee  Re  Sale  of  Property,  etc.]. 
EXCEPTIONS. 
COMES  NOW  the  Washington  Trust  Company, 
as  Trustee,  and  hereby  excepts  to  the  Order  entered 
by  the  above-entitled  court  this   day  wherein  said 
court  confirmed  the  Order  of  the  Referee  directing 
a  sale  of  the  property  involved  in  the  above-entitled 
proceeding,  and  further  excepts  to  the  whole  and 
every  part  of  said  Order. 

(Signed)     JAMES  B.  MURPHY, 
Attorney  for  Washington  Trust  Company. 
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The  foregoing  Exception  was  duly  presented  and 
taken  at  that  time  of  the  signing  of  the  Order  herein 
referred  to,  and  the  exceptions  allowed. 
Dated  this  16th  day  of  October,  1914. 

(Signed)     JEREMIAH  NETERER, 

Judge.     [33] 


In  the  United  States  Circuit  Court  of  Appeals,  Ninth 

District, 

No.  2512. 

In  the  Matter  of  WASHINGTOK  STEEL  &  BOLT 
COMPANY,  a  Corporation, 

Bankrupt. 

Notice  to  Respondent  on  Revision. 
To  EDWARD  H.  CHAVELLE,  as  Trustee  of  the 

Estate  of  the  Above  Bankrupt,  and  to  J.  W. 

RUSSELL,  Attorney  for  the  Said  Trustee: 
Please  take  notice  that  a  petition  for  Supervision 
&  Revision  of  the  orders,  judgments  and  proceedings 
rendered  and  had  in  the  above-entitled  cause  and  re- 
ferred to  in  said  petition,  a  copy  of  which  is  served 
on  you  herewith,  has  been  filed  and  docketed  in  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  as  cause  No.  2512  and  that  you  are  required 
to  answer,  demur,  plead,  or  move  to  dismiss  the  same 
within  30  days  from  the  date  of  this  Notice,  or,  in 
case  of  your  default,  the  same  may  be  granted  and 
a  mandate  issued  accordingly. 
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Dated  this  24tli  day  of  November,  1914. 

JAMES  B.  MURPHY, 
Attorney  for  Petitioner,  the  Washington  Trust  Com- 
pany. 
I  hereby  acknowledge  service  of  the  above  Notice, 
together  with  a  copy  of  the  petition  referred  to 
therein  this  24  day  of  November,  1914. 

J.  W.  RUSSELL, 
Attorney  for  Respondent,  Trustee.     [34] 

[Endorsed] :  No.  2512.  In  the  United  States  Cir- 
cuit Court  of  Appeals,  Ninth  District.  In  the 
Matter  of  Washington  Steel  &  Bolt  Co.,  a  Corpora- 
tion, Bankrupt.  Notice  of  Petition  for  Supervision 
and  Revision.  Filed  Dec.  1, 1914.  F.  D.  Monckton, 
Clerk. 


[Endorsed]:  No.  2512.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  The  Wash- 
ington Trust  Company,  Petitioner,  vs.  Edward  H. 
Chavelle,  as  Trustee  of  the  Estate  of  Washington 
Steel  &  Bolt  Company,  a  Corporation,  Bankrupt,  Re- 
spondent. Petition  for  Revision  Under  Section  24b 
of  the  Bankruptcy  Act  of  Congress,  Approved  July 
1,  1898,  to  Revise,  in  Matter  of  Law,  of  Certain 
Orders  of  the  United  States  District  Court  for  the 
Western  District  of  Washington,  Northern  Division. 
Filed  November  4,  1914. 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 

Deputy  Clerk. 
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THE  WASHINGTON  TRUST  COMPANY, 

Petitioner  and  Applicant, 

vs. 

EDWARD  H.  CHAVELLE,  as  Trustee  of  the  Es- 
tate of  Washington  Steel  &  Bolt  Company,  a 
Corporation,  Bankrupt, 

Respondent  and  Appellee. 


PETITIONER'S     AND     APPELLANT'S     (THE 

WASHINGTON  TRUST  CO.)  BRIEF 

ON  APPEAL. 


APPEAL  FROM   THE   DISTRICT   COURT   OF 
THE  UNITED  STATES,  FOR  THE  WEST- 
ERN DISTRICT  OF  WASHING- 
TON, NORTHERN  DIVISION. 


DANSON,  WILLIAMS  &  DANSON, 
JAMES  B.  MURPHY,  ^ 
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Counsel  for  Petitioner  and^Ap'^llant. 
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THE  WASHINGTON  TRUST  COMPANY, 

Petitioner  and  Applicant, 
vs. 
EDWARD  H.  CHAVELLE,  as  Trustee  of  the  Es- 
tate of  Washington  Steel  &  Bolt  Company,  a 
Corporation,  Bankrupt, 

Respondent  and  Appellee, 


PETITIONER'S     AND     APPELLANT'S     (THE 

WASHINGTON  TRUST  CO.)  BRIEF 

ON  APPEAL. 


APPEAL   FROM    THE    DISTRICT   COURT    OF 
THE  UNITED  STATES,  FOR  THE  WEST- 
ERN DISTRICT  OF  WASHING- 
TON, NORTHERN  DIVISION. 


STATEMENT  OF  CASE. 
This  is  an  appeal  from  two  orders  or  decisions 
rendered  on  October  16,  1914,  by  the  United  States 
District  Court  for  the  Western  District  of  Washing- 
ton, Northern  Division,  sitting  in  bankruptcy,  in 
one  of  which  the  said  court  decreed  that  certain 
first  mortgage  bonds  of  the  Washington  Steel  & 
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Bolt  Company,  Bankrupt,  were  valid  obligations 
against  the  said  bankrupt,  and  certain  other  bonds 
were  void  and  did  not  constitute  an  existing  obliga- 
tion against  the  said  bankrupt  estate,  and  in  the 
other  of  the  said  two  orders  directed  the  trustee 
to  sell  the  entire  estate  of  the  bankrupt  free  and 
clear  of  all  incumbrances. 

The  evidence  shows  the  following  facts:  (All 
references  to  pages  refer  to  the  printed  record.) 

The  Washington  Steel  &  Bolt  Company,  a 
private  corporation,  now  bankrupt,  when  it  was 
solvent  and  doing  business,  on  or  about  and  under 
the  date  of  September  1,  1908,  executed  a  bond 
issue  totaling  the  sum  of  $200,000.00,  and  under 
the  same  date  (although  its  execution  was  not  com- 
pleted until  September  9,  1908,  as  shown  by  the 
acknowledgment)  the  said  Washington  Steel  & 
Bolt  Company  executed  a  trust  deed  of  its  real  and 
personal  property  to  the  Washington  Trust  Com- 
pany to  secure  the  said  bond  issue.  This  trust  deed 
was  timely  filed  and  recorded  in  the  auditor^s  office 
of  the  proper  county  in  this  state.  The  issue  con- 
sisted of  a  series  of  750  bonds  of  different  de- 
nominations. Each  bond  was  in  the  form  of  a  ne- 
gotiable promissory  note.  It  was  made  payable  to 
the  bearer  or  registered  holder,  and  stated  that 
it  was  one  of  a  series  of  750  like  bonds,  and  that 
it  was  secured  by  the  trust  deed,  and  further  stated 
that  $75,000.00  in  amount  of  the  bonds  should  be 
issued  and  placed  upon  the  market  upon  the  execu- 
tion and  delivery  of  the  trust  deed  and  the  balance 


should  be  placed  upon  the  market  at  the  direction 
of  the  trustees  of  the  company.  (Record,  p.  283.) 
There  was  no  limitation  in  the  bonds  as  to  the  use 
of  the  money  derived  therefrom,  and  no  limitation 
in  the  bonds  as  to  the  price  for  which  they  should 
be  sold.  Each  bond  further  stated  that  it  should 
pass  by  delivery.  Each  bond  was  signed  by  the 
officers  of  the  company  and  bore  the  corporate  seal 
of  the  company.  Of  this  issue,  $62,000  in  amount 
was  certified  by  the  Washington  Trust  Company, 
the  trustee  named  in  the  deed,  as  to  their  authen- 
ticity, and  negotiated  by  the  company.  The  balance 
of  the  issue  still  remains  in  the  hands  of  the  Wash- 
ington Trust  Company  as  trustee. 

The  board  of  trustees  of  the  mortgagor,  in 
order  to  protect  all  bondholders  and  give  credit  to 
the  bonds  and  assurance  to  those  who  might  take 
them,  passed  a  resolution  on  September  1,  1908, 
wherein  it  resolved  that  the  mortgage  should  se- 
cure the  payment  of  the  principal  and  interest  of 
said  bonds  equally  and  ratably  without  priority  or 
distinction,  irrespective  of  the  date  of  issuance  of 
the  same,  and  further  determined  by  said  resolution 
and  had  incorporated  in  the  trust  deed  that  each 
of  the  bonds  should  be  certified  by  the  trustee,  to- 
wit:  the  Washington  Trust  Company,  and  that 
such  certificate  should  be  conclusive  proof  that  such 
bond  was  secured  by  said  trust  deed.  (Exhibit  2, 
Trust  deed,  p.  282.  Exhibit  27,  Resolution  of  the 
Board  of  Trustees  of  Septemper  1,  1908,  p.  261.) 

The  Washington  Steel  &  Bolt  Company  at  the 
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time  it  was  providing  for  these  bonds  was  a  young 
concern  completing  and  extending  its  manufactur- 
ing plant,  and  needed  money  to  meet  pressing  de- 
mxands.  There  was  some  delay  in  issuing  the  bonds. 
Its  President,  A.  McPhaden,  to  enable  the  said  com- 
pany to  continue  its  work,  advanced  to  it  certain 
money.  When  the  bonds  were  ready  for  market 
Mr.  McPhaden  took  bonds  in  the  sum  of  $23,000.00 
for  this  money  he  had  advanced.  While  the  bonds 
were  silent  upon  the  point,  the  mortgage  provided 
that  the  bonds  should  not  be  sold  for  less  than  95 
cents  on  the  dollar.  The  company  had  passed  a 
resolution  allowing  a  5  per  cent  commission  for 
selling  the  bonds.  (Ex.  27.)  In  delivering  bonds 
to  Mr.  McPhaden  for  the  money  advanced,  the 
company  allowed  him  to  take  them  at  95  cents  on 
the  dollar,  the  minimum  price,  and  also  allowed  a 
commission  of  5  per  cent,  or  what  would  be  equiva- 
lent to  a  commission  of  5  per  cent  had  the  bonds 
been  sold  direct  to  a  third  person.  Mr.  A.  G.  Pike, 
the  secretary  and  manager  of  the  company,  had 
also  advanced  money  in  like  manner,  and  for  these 
advances  he  received  bonds  in  the  sum  of  $2900.00. 
(pp.  182.)  The  bonds  in  each  case  were  actually 
delivered  by  the  company  immediately  upon  their 
execution.  These  bonds  were  used  by  McPhaden 
and  Pike  as  their  property  from  that  time  forward. 
Mr.  McPhaden,  the  president  of  the  company,  who 
had  offices  in  Spokane,  Washington,  was  the  sole 
agent  for  the  sale  of  the  bonds.  He  received  no 
salary     as     president,     but     pursuant     to     said 
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resolution  was  entitled  to  receive  a  5  per  cent  com- 
mission for  the  sale  of  the  bonds  (pp.  179,  183). 
Finding  it  difficult  to  sell  the  bonds,  he  borrowed 
some  money  from  certain  friends  and  acquaintances 
and  turned  it  in  to  the  company,  received  bonds 
therefor  and  then  paid  his  friends  in  bonds,  which 
was  one  way  of  selling  the  bonds  of  the  company 
(pp.  182).  After  the  bonds  were  issued  and  while 
they  were  being  thus  disposed  of  by  Mr.  McPhaden 
for  the  company,  he  advanced  the  money  thus  pro- 
cured to  the  company  and  received  in  lieu  thereof 
bonds  in  the  amount  of  $11,000.00,  which  were  de- 
livered to  him  at  95  cents  on  the  dollar,  less  5  per 
cent  selling  commission,  which,  together  with  the 
$23,000.00  in  bonds  he  had  previously  received, 
made  a  total  of  $34,100.00  issued  to  him  or  passing 
through  his  hands.  (See  testimony  of  McPhaden 
p.  183.)  All  these  transactions  took  place  soon 
after  the 'bonds  were  issued. 

All  the  bonds  were  certified  by  the  Washing- 
ton Trust  Company  from  time  to  time  and  delivered 
to  McPhaden  at  the  request  of  the  Washington  Steel 
&  Bolt  Company,  and  upon  receipt  of  copies  of  the 
minutes  of  the  meetings  of  the  Board  of  Trustees 
authorizing  delivery.  (See  Exhibits  29,  30,  32,  34, 
35,  36,  pp.  266  et  seq.) 

Some  time  during  March  or  April  of  1909  (Mc- 
Phaden did  not  remember  just  when)  the  Wash- 
ington Steel  &  Bolt  Company,  being  in  need  of 
money,  sought  to  negotiate  a  loan  of  the  Bank  of 
Montreal  at  Spokane,  Washington.     The  Bank  of 
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Montreal  refused  to  loan  the  amount  sought  unless 
the  bonds  were  put  up  as  collateral  (p.  179). 
After  some  negotiation  and  the  viewing  of  the 
plant  at  Edmonds,  Snohomish  County,  Wash- 
ington, the  bank  finally  agreed  to  loan  the  com- 
pany $20,000.00.  To  obtain  this  loan  from  the 
Bank  of  Montreal  the  Washington  Steel  &  Bolt 
Company  procured  four  notes  signed  by  McPhaden 
and  Pike  to  it,  totaling  the  sum  of  $20,000.00,  and 
procured  from  McPhaden  $20,000.00  of  the  bonds 
issued  to  him  and  from  Pike  $2900.00  in  bonds 
issued  to  him,  and  they  were  thus  delivered  and 
pledged  to  the  Bank  of  Montreal  as  security  for 
the  loan  (pp.  179  and  180).  This  money  was  paid 
by  the  Bank  of  Montreal  to  the  Company  at  differ- 
ent times  as  its  need  required,  and  the  notes  and 
bonds  were  delivered  to  the  Bank  of  Montreal  on 
behalf  of  the  company  from  time  to  time,  as  the 
money  was  advanced.  The  indebtedness  to  the  Bank 
of  Montreal  has  never  been  paid,  and  there  is 
still  due  upon  said  indebtedness  the  sum  of  $20,- 
000.00,  together  with  interest  thereon  at  the  rate 
of  8  per  cent  per  annum,  from  the  23rd  day  of 
December,  1910  (p.  219).  Both  McPhaden  and 
Pike  are  insolvent.  All  the  money  was  loaned  by 
the  Bank  of  Montreal  to  the  Washington  Steel  & 
Bolt  Company,  and  all  of  said  security  was  given 
by  the  said  company  to  the  Bank  of  Montreal  under 
the  agreement  that  the  bank  should  be  given  this 
security  for  the  money  loaned.     Every  cent  of  the 
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money  loaned  was  used  by  the  company  in  its  busi- 
ness (p.  190). 

Shortly  after  March  20,  1911,  the  Washington 
Steel  &  Bolt  Company,  being  in  default  in  the 
interest  due  on  the  said  loan,  and  having  an  over- 
draft with  the  bank,  and  to  prevent  action  by  the 
bank  and  induce  it  to  grant  an  extension  of  the 
said  loan,  which  was  payable  on  demand,  and  the 
interest  due  thereon,  pursuant  to  a  resolution  of 
its  Board  of  Trustees,  dated  March  20,  1911,  pledg- 
ed $25,000.00  of  bonds  with  the  bank  in  addition  to 
those  already  pledged  by  McPhaden  and  Pike,  in- 
dividually, as  collateral  for  the  payment  of  the 
principal  and  interest  of  the  loan.  These  bonds 
were  delivered  to  the  Bank  of  Montreal  by  the 
Washington  Trust  Company  on  an  order  given  it 
by  the  Washington  Steel  &  Bolt  Company.  (See 
Exhibits  37,  38,  39;  pp.275,  276,  277  and  p.  180 
Record.) 

These  bonds  came  direct  from  the  Washington 

Steel  &  Bolt  Company,  and  are  held  as  collateral 

to    secure    the    payment    of    said    indebtedness    of 

$20,000.00  and  interest.     The  balance  of  the  bonds 

obtained  by  McPhaden  were  disposed  of  to  various 

persons,  and  the  present  holders  of  the  bonds  issued 

by  the  company  are  as  follows: 

C.  F.  Chapin $2,500.00 

Meta  McElroy 2,000.00 

J.  H.  Osborne 7,000.00 

Thos.  S.  Burley 2,600.00 

Bank  of  Montreal 47,900.00 

Total $62,000.00 
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The  bonds  held  by  the  Bank  of  Montreal  are 
made  up,  as  above  stated,  as  follows: 

Bonds  of  A.  G.  Pike $  2,900.00 

Bonds  from  McPhaden 20,000.00 

Bonds  received  direct  from  the  company 

as  collateral  security 25,000.00 


Total $47,900.00 

The  outstanding  bonds  had  attached  interest 
coupons,  the  interest  being  payable  semi-annually. 
Interest  was  paid  upon  all  outstanding  bonds,  ex- 
cept those  held  by  the  Bank  of  Montreal,  to  March 
1,  1911.  The  interest  coupons  becoming  due  Sep- 
tember 1,  1911,  were  not  paid.  The  interest  on  the 
bonds  held  by  the  Bank  of  Montreal  was  paid  to 
September  1,  1910  (pp.  222,  223  and  219). 

On  or  about  September  13,  1911,  the  Wash- 
ington Steel  &  Bolt  Company  was  declared  a  bank- 
rupt, and  soon  thereafter  Edward  H.  Chavelle  was 
appointed  its  trustee  in  bankruptcy.  Default  oc- 
curred in  the  payment  of  interest  upon  the  bonds 
outstanding,  and  a  cause  of  action  was  matured  and 
the  trust  deed  became  subject  to  foreclosure.  Upon 
the  application  and  request  of  the  holders  of  the 
bonds,  the  Washington  Trust  Company  as  trustee 
in  said  deed  filed  a  petition  in  the  bankruptcy  pro- 
ceedings in  which  it  prayed  for  leave  to  foreclose 
its  mortgage.  Testimony  was  taken  in  support  of 
this  petition  and  the  referee  in  bankruptcy,  on 
December  19,  1912,  granted  the  prayer  of  the 
petitioner,    but    imposed    the    condition    that    the 
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Washington  Trust  Company  should  pay  into  the 
registry  of  the  bankruptcy  court,  for  the  defrayal 
of  the  expenses  of  the  administration  of  the  bank- 
rupt's estate,  the  sum  of  $1,200.00.  The  Wash- 
ington Trust  Company  refused  to  comply  with  the 
condition  imposed  by  the  order  of  the  referee  and 
obtained  a  review  of  this  order  by  the  District 
Court.  The  District  Court,  upon  review,  vacated 
the  order  made  by  the  said  referee,  and  being  of 
the  opinion  that  if  there  was  any  question  as  to  the 
validity  of  the  trust  deed  or  bonds  such  questions 
could  be  more  easily  and  less  expensively  determined 
in  the  bankruptcy  court,  on  the  3rd  day  of  March, 
1913,  in  its  order  referring  the  matter  back  to  the 
referee,  the  court  ordered  that: 

^^And  it  is  hereby  further  ordered  that  when 
such  questions  have  been  determined,  the  trustee 
must  elect  whether  he  will  administer  the  equity 
of  redemption  for  the  benefit  of  the  general  credit- 
ors, provided  said  mortgage  and  bonds  are  held 
valid,  or  surrender  the  mortgaged  property  to  the 
mortgagee  for  foreclosure.^^ 

This  order  was  never  appealed  from  but  ever 
remained   in   full  force   and  virtue. 

The  referee  again  heard  the  testimony  and 
on  May  15,  1913,  filed  an  opinion  in  which  he  held 
that  the  validity  of  the  mortgage  and  bonds  had 
not  teen  established  by  the  evidence  offered  and  on 
June  16,  1913,  entered  an  order  upon  that  finding 
denying  the  Washington  Trust  Company  any  relief 
and  holding  the  bonds  and  mortgage  null  and  void. 
The  correctness  of  this  order,  upon  the  petition  of 
the  Washington  Trust  Company,  was  reviewed  by 
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the  District  Court,  and  on  September  22,  1913,  the 
District   Court   rendered    a    memorandum    opinion 
holding  that  the  mortgage  was  a  binding  and  valid 
lien  upon  all  the  real  property  of  the  bankrupt  and 
upon  a  portion  of  the  personal  property,  and  hold- 
ing it  void  as  to  the  stock  in  trade  upon  the  ground 
that  permission  was  given  in  the  mortgage  to  the 
mortgagor  to  sell  this  stock  in  the  ordinary  course 
of  business  without  accounting  to  the  mortgagee 
for  the  proceeds  and  expressed  an  opinion  that  all 
the    bonds,    concerning   which    testimony    was    oi 
fered,  were  binding  obligations  upon  the  company, 
but  as  the  evidence  was  not  clear  as  to  the  amount 
due  upon  these  obligations,  did  not  adjudicate  their 
validity,  and  in  accordance  with  the  memorandum 
opinion,  on  the  14th  day  of  February,   1913,   the 
District  Court  entered  a  final  order  adjudging  the 
mortgage  valid   and   remanding  the  cause   to   the 
referee  to  take  proof  to  ascertain  the  status  of  each 
of  the  bonds  issued  under  the  mortgage  and  the 
amount  due  and  owing  upon  each  of  said  bonds, 
(pp.    30,    39-52).      Further   testimony   was   taken 
and  the  referee  again,  on  June  29,  1914,  filed  his 
report,  which  was  not  in  the  nature  of  Findings 
and  Conclusions,  upon  the  matters  mentioned  in  the 
order  remanding  the  cause,  but  rather  an  argu- 
ment against  the  views  upon  the  law  expressed  by 
the    District   Court   in    its    memorandum    decision 
holding  the  mortgage  valid.     The  cause  was  again 
referred  back  to  the  referee  with  specific  instruc- 
tions to  make  Findings  of  Fact  and  Conclusions  of 
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Law,  and  an  order  or  judgment  upon  the  same, 
and  under  date  of  July  20,  1914,  the  referee  entered 
Findings  of  Fact,  Conclusions  of  Law  and  a  judg- 
ment holding  all  the  bonds  issued  under  the  said 
mortgage  void,  rejecting  the  claim  of  the  Washing- 
ton Trust  Company  and  expunging  it  from  the  list 
of  claims  upon  record  in  the  bankruptcy  proceed- 
ings. The  Findings  of  Fact  and  Conclusions  of 
Law  made  by  the  referee  appears  in  the  record, 
but  will  not  be  set  out  here,  as  they  are  lengthy  and 
because  the  District  Court  considered  the  testimony 
and  passed  upon  the  case  de  novo  and  without 
reference  to  the  findings  of  fact  of  the  referee,  but 
suffice  it  to  say  here  that  the  referee  held  all  th 
bonds  void  in  the  hands  of  McPhaden  and  Pike 
and  all  subsequent  holders  (pp.  55  to  74  inclusive). 
Exceptions  were  duly  taken  to  the  Findings  and 
Conclusions  and  Judgment  of  the  referee. 

There  had  also,  lorior  to  this  hearing,  been  filed 
on  behalf  of  the  trustee  in  bankruptcy,  a  petition 
to  sell  this  property  free  of  all  encumbrances  and 
on  the  28th  day  of  July,  1914,  eight  days  after  the 
judgment  was  entered  declaring  the  bonds  void,  the 
referee  entered  a  judgment  and  order  upon  the  same 
testimony  which  he  had  heard  touching  the  validity 
of  the  mortgage,  authorizing  and  directing  the  trus- 
tee in  bankruptcy  to  sell  the  property  for  cash 
free  of  encumbrances.     (See  pp.  91  and  102.) 

A  petition  to  review  the  judgment  entered  on 
the  20th  day  of  July,  holding  the  bonds  void,  was 
duly  filed  and  there  was  also  filed  a  petition  to  re- 
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view  the  order  of  the  referee  directing  a  sale  of 
the  property  for  cash  free  of  encumbrances.  (See 
pp.  74  and  105.)  These  two  petitions  for  review 
were  considered  by  the  District  Court  as  one,  were 
argued  together  and  passed  upon  at  the  same  time 
by  the  Judge  of  the  District  Court.  The  District 
Court  would  not  take  up,  consider  and  pass  upon 
separately  the  Findings,  Conclusions  and  Decree 
of  the  Referee,  and  refused  to  make  Findings  him- 
self, but  perused  and  considered  the  testimony  and 
rendered  a  memorandum  decision  thereon,  and  made 
only  Findings  of  Fact  as  they  were  set  forth  in  his 
opinion. 

On  September  15,  1914,  he  rendered  an  opin- 
ion upon  the  petition  for  review,  in  which  he  held 
that  all  the  bonds,  except  $25,000.00  held  by  the 
bank,  were  valid  in  the  hands  of  the  present  hold- 
ers. His  views  upon  that  point  were  clearly  ex- 
pressed in  the  following  language  in  the  opinion: 

^Trom  a  consideration  of  all  of  the  evidence 
presented,  I  am  of  the  opinion  that  the  $23,400.00 
of  bonds  issued  to  McPhaden,  and  the  $2,900.00  of 
bonds  issued  to  Pike,  issued  for  past  indebtedness 
to  Pike  and  McPherson  for  monies  advanced  by 
them  to  the  corporation  long  prior  to  the  date  of 
the  bonds,  and  transferred  to  the  Bank  of  Montreal 
as  collateral  security  for  money  paid  to  the  com- 
pany, are  liabilities  to  the  extent  of  the  advances. 
There  were  also  regularly  issued:  To  C.  F.  Chapin, 
$2,500.00;  Meta  McElroy,  $2,000.00;  J.  H.  Os- 
borne, $5,900.00;  and  Thomas  S.  Burley,  $2,600.0(.. 
The  bonds  issued  to  these  last  named  parties  were 
upon  considerations  paid  by  these  several  parties 
to  McPhaden,  who  paid  that  money  to  the  Wash- 
ington Steel  &  Bolt  Company,  which  he  was  repre- 
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senting,  and  it  was  used  by  this  company  in  the 
regular  course  of  business,  and  all  benefits  arising 
from  such  payments  accrued  to  the  corporation. 
These  several  parties  havinfi  thus  paid  their  money 
upon  the  faith  and  credit  of  these  bonds  and  the 
mortgage,  should  not  now  be  deprived  of  the  bene- 
fits accruing  by  reason  of  such  security,  after  the 
corporation  had  used  their  money,  some  of  which, 
perhaps,  now  representing  some  of  the  assets.  The 
contention  that  the  bonds  are  void  because  of  the 
fact  that  a  commission  was  paid  to  the  person  ne- 
gotiating the  bonds  cannot  be  well  founded  as 
against  the  parties  who  paid  ninety-five  cents  on 
the  dollar,  which  the  testimony  shows  these  several 
parties  did,  except  as  to  the  bank  holding  the  bonds 
issued  to  McPhaden  and  Pike  as  collateral  security. 

^^The  $25,000.00  bonds  issued  to  the  Bank  of 
Montreal  as  collateral  security,  I  do  not  think  are 
a  valid  claim.  The  bonds  were  delivered  without 
any  authority,  either  fact  or  law.  There  is  no  tes- 
timony before  the  court  that  the  delivery  of  these 
bonds  was  ever  authorized  in  a  legal  manner,  and 
if  a  proper  resolution  had  been  passed,  the  au- 
thority under  which  the  bonds  were  executed  did 
not  comprehend  the  issuance  of  bonds  for  any  such 
purpose. 

"I  think  the  findings  and  conclusions  of  the 
referee  should  be  modified  in  so  far  as  they  relate 
to  the  $23,400.00  of  bonds  issued  to  McPhaden,  and 
the  bonds  issued  to  C.  F.  Chapin,  Meta  McElroy, 
J.  H.  Osborne,  Thomas  S.  Hurley  and  Pike.  I 
think  that  the  property  should  be  sold,  and  the 
proceeds  applied  to  the  payment  of  the  claims  of 
the  Bank  of  Montreal,  to  the  extent  of  its  interest 
in  the  McPhaden  and  Pike  bonds  held  as  collateral, 
and  also  the  bonds  of  Chapin,  McElroy,  Osborne 
and  Burley,  les  such  proportion  of  the  expenses  as 
should  be  paid  by  said  interests  in  this  bankruptcy 
proceeding,  and  the  balance,  if  any,  less  expenses 
of  administration,  to  be  distributed  among  the  gen- 
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eral  creditors,  as  provided  by  the  Bankruptcy  Act. 
'Tet  an  order  be  presented. 

^^JEREMIAH  NETERER,  Judge.^^ 

.After  the  rendition  of  this  opinion,  the  District 
Judge  changed  his  views  somewhat  as  to  the  law 
and  became  of  the  opinion  that  the  bonds  ($23,000 
to  McPhaden  and  $2,900  to  Pike)  were  void  in  the 
hands  of  the  original  takers  because  they  were 
negotiated  for  a  sum  less  than  95  cents  on  the 
dollar,  but  that  the  $11,100  in  bonds  afterwards 
acquired  by  McPhaden  were  valid  obligations  in  the 
hands  of  McPhaden  because  he  had  paid  therefor  as 
the  bonds  were  received,  and  also  became  of  the 
opinion  that  the  bonds  were  non-negotiable,  and  if 
void  in  the  hands  of  the  original  takers  were  void 
in  the  hands  of  all  subsequent  purchasers.  He 
undertook  then,  with  little  or  no  guide  in  the  evi- 
dence, to  find  and  hold  valid  the  $11,100  in  bonds 
acquired  by  McPhaden  and  to  find  and  hold  void 
the  remainder  of  the  bonds  issued,  and  later,  on 
October  16,  1914,  entered  a  judgment  holding 
$1,000  of  the  bonds  held  by  Chapin  and  all  the  bonds 
held  by  McElroy  and  Osborne  valid  claims  and  se- 
cured by  the  mortgage  and  ordered  the  property 
sold  and  the  proceeds  applied  to  the  payment  of 
these  bonds,  and  adjudged  that  the  bonds  held  by 
the  Bank  of  Montreal,  $1,500.00  of  the  bonds  held 
by  Chapin  and  all  the  bonds  held  by  Thomas  F. 
Burley  were  void  and  of  no  effect,  and  also  upon 
the  same  day  confirmed  the  order  of  the  referee 
authorizing  and  directing  a  sale  of  the  mortgaged 
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property  for  cash  free  of  encumbrances.     (See  pp. 
110  and  111.) 

This  appeal  is  taken  from  that  part  of  the 
judgment  rendered  holding  the  bonds  in  the  hands 
of  the  Bank  of  Montreal  and  Thomas  F.  Burley 
and  $1,500.00  of  the  bonds  held  by  C.  F.  Chapin 
void,  and  from  the  order  confirming  the  order  of 
the  referee  directing  a  sale  of  the  property  free 
from  encumbrances  and  denying  the  right  of  the 
persons  whose  bonds  were  held  valid  to  use  such 
bonds  in  answering  their  bid. 

Our  contentions  in  reference  to  the  validity  of 
the  bonds  are  as  follows: 

I. 

(a)  That  the  bankrupt,  regardless  of  the 
question  of  the  negotiability  of  the  bonds,  is  es- 
topped from  questioning  the  validity  of  the  bonds 
first  pledged  to  the  Bank  of  Montreal,  because  the 
bankrupt  itself  procured  the  pledge  of  these  bonds 
for  a  loan  of  $20,000.00,  which  it  received  and  the 
fruits  of  which  it  has  used  and  retained. 

(b)  That  the  $25,000.00  in  bonds  later  ac- 
quired as  additional  collateral  by  the  Bank  of  Mon- 
treal are  valid,  because,  in  addition  to  the  reasons 
set  forth  by  us  as  sustaining  the  validity  of  all  the 
bonds,  the  bankrupt  was  not  prohibited  from  pledg- 
ing its  bonds  as  additional  security  for  an  existing 
indebtedness  and  at  the  same  time  restraining  a 
foreclosure  on  the  mortgage  and  covering  an  over- 
draft with  the  bank.  They  were  pledged  in  the  or- 
dinary course  of  business,  more  than  four  months 
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prior  to  the  filing  of  the  petition  in  bankruptcy, 
and  therefore  could  not  be  questioned  by  the  trustee. 

(r)  The  bonds  held  by  Chapin  and  Burley 
are  valid  because  they  were  duly  and  regularly  is- 
sued, paid  for,  were  negotiable  and  were  in  the 
hands  of  innocent  purchasers  for  value. 

11. 

That  the  court  erred  in  confirming  the  order 
of  the  sale  of  the  property  for  cash  before  the 
validity  of  the  mortgage  bonds  was  finally  deter- 
mined, and  in  refusing  to  adopt  provisions  21  and 
22  of  a  proposed  decree,  which  permitted  the  bond- 
holders or  the  Washington  Trust  Company,  as 
trustee  for  the  bondholders,  after  first  paying  in 
sufficient  money  to  cover  such  portion  of  the  costs 
of  the  bankruptcy  proceedings  as  should  be  borne 
by  the  bondholders,  to  use  their  bonds  in  answering 
bids  made  by  them  for  the  mortgaged  property. 

III. 

That  the  court  erred  in  undertaking  itself  to 
foreclose  a  mortgage  and  direct  a  sale  of  the  prop- 
erty and  in  not  requiring  the  trustee  to  elect  whether 
he  would  administer  upon  the  equity  of  redemp- 
tion for  the  benefit  of  general  creditors  or  sur- 
render the  mortgaged  property  to  the  mortgagee 
for  foreclosure. 

SPECIFICATIONS    OF    ERRORS. 

I. 

The  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Division, 
erred  in  holding  that  the  bonds  amounting  to  $22,- 
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900.00  held  by  the  Bank  of  Montreal  and  taken  by 
it  as  security  for  the  payment  of  the  loan  made  to 
the  Washington  Steel  &  Bolt  Company,  at  the  time 
of  the  making  of  said  loan,  void,  and  in  refusing 
to  hold  each  of  said  bonds  valid  and  secured  bv  the 
trust  deed  given  for  that  purpose.  The  said  court 
further  erred  in  refusing  to  adopt  Paragraph  IV 
of  the  provisions  for  decree  proposed  by  the  Wash- 
ington Trust  Company. 

II. 
The  said  court  erred  in  holding  that  the  bonds 
of  the  Washington  Steel  &  Bolt  Company  after- 
wards taken  by  the  Bank  of  Montreal,  amounting 
to  the  par  value  of  $25,000.00,  were  void,  and  in 
refusing  to  hold  the  same  valid  and  in  refusing  to 
adopt  as  part  of  its  decree  or  order  Paragraph  VI 
of  the  proposed  provisions  of  the  Washington  Trust 

Company. 

III. 

The  said  court  erred  in  holding  $1,500.00  par 
value  of  the  bonds  of  the  Washington  Steel  &  Bolt 
Company  held  by  C.  F.  Chapin  void  and  of  no  effect, 
and  in  failing  and  refusing  to  hold  the  said  bonds 
valid  and  in  failing  and  refusing  to  adopt  Para- 
graph X  of  the  provisions  for  decree  proposed  by 
the  Washington  Trust  Company. 

IV. 

The  said  court  erred  in  holding  in  effect  that 
the  bonds  of  the  Washington  Steel  &  Bolt  Com- 
pany held  by  Thomas  F.  Burley  were  null  and 
void  and  in  failing  and  refusing  to  hold  the  said 
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bonds  amounting  to  the  par  value  of  $2,600.00 
valid,  and  in  failing  and  refusing  to  adopt  and 
incorporate  in  its  decree  Paragraph  XII  proposed  by 
the  Washington  Trust  Company  as  an  appropriate 
part  of  the  order  of  said  court. 

V. 

The  said  court  erred  in  ordering  and  direct- 
ing a  sale  of  the  property  of  the  Washington  Steel 
&  Bolt  Company,  and  in  refusing  the  bond  holders 
of  the  said  company  the  right  or  privilege  to  use 
in  bidding  for  said  property  their  bonds  in  propor- 
tion to  the  net  amount  of  the  proceeds  of  said  sale 
which  would  ultimately  be  turned  back  to  any  bond- 
holder as  a  bidder  at  said  sale,  and  in  failing  and 
refusing  to  adopt  Paragraph  XXI  of  the  provisions 
for  decree  proposed  by  the  Washington  Trust  Com- 
pany. 

VI. 

The  said  court  erred  in  refusing  to  grant  the 
Washington  Trust  Company  leave  to  foreclose  its 
mortgage  according  to  the  prayer  of  its  petition, 
and  in  refusing  to  require  the  trustee  in  bankruptcy, 
after  the  mortgage  was  held  valid,  to  elect  whether 
he  would  administer  upon  the  equity  of  redemption 
of  the  property  covered  by  said  mortgage  for  the 
benefit  of  general  creditors,  or  surrender  the  prop- 
erty for  mortgage  foreclosure. 

VII. 

The  said  court  erred  in  the  order  entered  Oc- 
tober 16,  1914,  in  directing  that  there  should  be 
deducted  from  the  proceeds  of  the  sale  such  propor- 
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tion  of  the  expenses  and  costs  as  should  be  paid  by 

the  interests  represented  by  the  Washington  Trust 

Company. 

VIII. 

The  said  court  erred  in  refusing  to  sustain 
the  exceptions  of  the  Washington  Trust  Company 
to  the  order  entered  by  the  referee  on  the  28th  day 
of  July,  1914,  and  erred  in  confirming  said  order. 

IX. 
The  said  court  erred  in  holding  in  its  final 
order  certain  of  the  bonds  invalid  and  void,  which 
it  pronounced  valid  in  its  memorandum  opinion. 

X. 
The  said  court  erred  in  refusing  to  specifically 
or  at  all  sustain  exception  No.  1  of  the  Washington 
Trust  Company  to  the  referee's  report  and  findings. 

XI. 
The  said  court  erred  in  refusing  specifically, 
or  at  all,  sustain  exception  No.  2  of  the  Washing- 
ton Trust  Company  to  the  referee's  report  and  find- 
ings. 

XII. 

The  said  court  erred  in  refusing  to  specifically, 
or  at  all,  sustain  exception  No.  3  of  the  Washing- 
ton Trust  Company  to  the  referee's  report  and  find- 
ings. 

XIII. 

The  said  court  erred  in  refusing  to  specifically, 
or  at  all,  sustain  exception  No.  4  of  the  Washing- 
ton Trust  Company  to  the  referee's  report  and  find- 
ings. 
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XIV. 

The  said  court  erred  in  refusing  to  specifically/, 
or  at  all,  sustain  exception  No.  5  of  the  Washing- 
ton Trust  Company  to  the  referee^s  report  and  find- 
ings. 

XV. 

The  said  court  erred  in  refusing  to  specifically, 
or  at  all,  sustain  exception  No.  6  of  the  Washing- 
ton Trust  Company  to  the  referee^s  report  and  find- 
ings. 

XVI. 

The  said  court  erred  in  refusing  to  specifically, 
or  at  all,  sustain  exception  No.  7  of  the  Washing- 
ton Trust  Company  to  the  referee's  report  and  find- 
ings. 

XVII. 

The  said  court  erred  in  refusing  to  specifically, 

or  at  all,  sustain  exception  No.  8  of  the  Washing- 
ton Trust  Company  to  the  referee's  report  and  find- 
ings. 

XVIII. 

The  said  court  erred  in  refusing  to  specifically, 
or  at  all,  sustain  exception  No.  9  of  the  Washing- 
ton Trust  Company  to  the  referee's  report  and  find- 
ings. 

XIX. 

The  said  court  erred  in  refusing  to  specifically, 
or  at  all,  sustain  exception  No.  10  of  the  Washing- 
ton Trust  Company  to  the  referee's  report  and  find- 
ings. 

XX. 

The  said  court  erred  in  refusing  to  specifically, 
or  at  all,  sustain  exception  No.  11  of  the  Washing- 
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ton  Trust  Company  to  the  referee's  report  and  find- 
ings. 

XXI. 

The  said  court  erred  in  refusing  to  specifically, 
or  at  all,  sustain  exception  No.  12  of  the  Washing- 
ton Trust  Company  to  the  referee's  report  and  find- 
ings. 

XXII. 

The  said  court  erred  in  refusing  to  specifically, 
or  at  all,  sustain  exception  No.  13  of  the  Washing- 
ton Trust  Company  to  the  referee's  report  and  find- 
ings. 

XXIII. 

The  said  court  erred  in  refusing  to  specifically, 
or  at  all,  sustain  exception  No.  14  of  the  Washing- 
ton Trust  Company  to  the  referee's  report  and  find- 
ings. 

XXIV. 

The  said  court  erred  in  refusing  to  specifically, 
or  at  all,  sustain  exception  No.  15  of  the  Washing- 
ton Trust  Company  to  the  referee's  report  and  find- 
ings. 

XXV. 

The  said  court  erred  in  refusing  to  specifically, 
or  at  all,  sustain  exception  No.  16  of  the  Washing- 
ton Trust  Company  to  the  referee's  report  and  find- 
ings. 

XXVI. 

The  said  court  erred  in  refusing  to  specifically, 
or  at  all,  sustain  exception  No.  17  of  the  Washing- 
ton Trust  Company  to  the  referee's  report  and  find- 
ings. 
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XXVII. 

The  said  court  erred  in  refusing  to  specifically, 
or  at  all,  sustain  exception  No.  18  of  the  Washing- 
ton Trust  Company  to  the  referee's  report  and  find- 
ings. 

XXVIII. 

The  said  court  erred  in  refusing  to  specifically, 
or  at  all,  sustain  exception  No.  19  of  the  Washing- 
ton Trust  Company  to  the  referee's  report  and  find- 
ings. 

XXIX. 

The  said  court  erred  in  refusing  to  specifically, 
or  at  all,  sustain  exception  No.  20  of  the  Washing 
ton  Trust  Company  to  the  referee's  report  and  find- 
ings. 

XXX. 

The  said  court  erred  in  refusing  to  specifically, 
or  at  all,  sustain  exception  No.  21  of  the  Washing- 
ton Trust  Company  to  the  referee's  report  and  find- 
ings. 

XXXI. 

The  said  court  erred  in  refusing  to  specifically, 
or  at  all,  sustain  exception  No.  22  of  the  Washing- 
ton Trust  Company  to  the  referee's  report  and  find- 
ings. 

XXXII. 

the  said  court  erred  in  failing  and  refusing  to 
specifically,  or  at  all,  sustain  the  first  ground  of 
error  assigned  by  the  Washington  Trust  Company 
in  its  petition  for  review,  upon  which  the  District 
Court  passed  in  rendering  its  said  decision. 
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XXXIII. 

The  said  court  erred  in  failing  and  refusing 
to  specifically,  or  at  all,  sustain  the  second  ground 
of  error  assigned  by  the  Washington  Trust  Com- 
pany in  its  Petition  for  Review,  upon  which  the 
District  Court  passed  in  rendering  its  said  de- 
cision. 

XXXIV. 

The  said  court  erred  in  failing  and  refusing  to 
specifically,  or  at  all,  sustain  the  third  ground  of 
error  assigned  by  the  Washington  Trust  Company 
in  its  Petition  for  Review,  upon  which  the  District 
Court  passed  in  rendering  its  said  decision. 

XXXV. 

The  said  court  erred  in  failing  and  refusing  to 
specifically,  or  at  all,  sustain  the  fourth  ground 
of  error  assigned  by  the  Washington  Trust  Com- 
pany in  its  Petition  for  Review,  upon  which  the 
District  Court  passed  in  rendering  its  said  de- 
cision. 

XXXVI. 

The  said  court  erred  in  failing  and  refusing 

to  specifically,  or  at  all,  sustain  the  fifth  ground 
of  error  assigned  by  the  Washington  Trust  Com- 
pany in  its  ePtition  for  Review,  upon  which  the 
District  Court  passed  in  rendering  its  said  de- 
cision. 

XXXVII. 
The  said  court  erred  in  failing  and  refusing 

to  specifically,  or  at  all,  sustain  the  sixth  ground 
of  error  assigned  by  the  Washington  Trust  Com- 
pany in  its  Petition  for  Review,  upon  which  the 
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District   Court  passed   in   rendering   its   said   de- 
cision. 

XXXVIII. 

The  said  court  erred  in  failing  and  refusing 
to  specifically,  or  at  all,  sustain  the  seventh  ground 
of  error  assigned  by  the  Washington  Trust  Com- 
pany in  its  Petition  for  Review,  upon  which  the 
District  Court  pased  in  rendering  its  said  de- 
cision. 

XXXIX. 

The  said  court  erred  in  failing  and  refusing 
to  specifically,  or  at  all,  sustain  the  eighth  ground 
of  error  assigned  by  the  Washington  Trust  Com- 
pany in  its  Petition  for  Review,  upon  which  the 
District  Court  passed  in  rendering  its  said  de- 
cision. 

XL. 

The  said  court  erred  in  failing  and  refusing 
to  specifically,  or  at  all,  sustain  the  ninth  ground 
of  error  assigned  by  fhe  Washington  Trust  Com- 
pany in  its  Petition  for  Review,  upon  which  the 
District  Court  passed  in  rendering  its  said  de- 
cision. 

XLL 

The  said  court  erred  in  failing  and  refusing 
to  specifically,  or  at  all,  sustain  the  tenth  ground 
of  error  assigned  by  the  Washington  Trust  Com- 
pany in  its  Petition  for  Review,  upon  which  the 
District  Court  passed  in  rendering  its  said  de- 
cision. 

XLII. 

The  said  court  erred  in  failing  and  refusing 
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to  specifically,  or  at  all,  sustain  the  eleventh  ground 
of  error  assigned  by  the  Washington  Trust  Com- 
pany in  its  Petition  for  Review,  upon  which  the 
District  Court  passed  in  rendering  its  said  de- 
cision. 

XLIII. 

The  said  court  erred  in  failing  and  refusing 
to  specifically,  or  at  all,  sustain  the  twelfth  ground 
of  error  assigned  by  the  Washington  Trust  Com- 
pany in  its  Petition  for  Review,  upon  which  the 
District  Court  passed  in  rendering  its  said  de- 
cision. 

XLIV. 

The  said  court  erred  in  failing  and  refusing  to 
specifically,  or  at  all,  sustain  the  thirteenth  ground 
of  error  assigned  by  the  Washington  Trust  Com- 
pany in  its  Petition  for  Review,  upon  which  the 
District  Court  passed  in  rendering  its  said  de- 
cision. 

XLV. 

The  said  court  erred  in  failing  and  refusing  to 
specifically,  or  at  all,  sustain  the  fourteenth  ground 
of  error  assigned  By  the  Washington  Trust  Com- 
pany in  its  Petition  for  Review,  upon  which  the 
District  Court  passed  in  rendering  its  said  de- 
cision. 

XLVI. 

The  said  court  erred  in  failing  and  refusing 
to  specifically,  or  at  all,  sustain  the  fifteenth 
ground  of  error  assigned  by  the  Washington  Trust 
Company  in  its  Petition  for  Review,  upon  which  the 
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District  Court   passed   in   rendering   its   said   de- 
cision. 

XLVII. 

The  said  court  erred  in  failing  and  refusing 
to  specifically  or  at  all  sustain  the  sixteenth  ground 
of  error  assigned  by  the  Washington  Trust  Com- 
pany in  its  petition  for  Review,  upon  which  the 
District  Court  passed  in  rendering  its  said  de- 
cision. 

XLVIII. 

The  said  court  erred  in  failing  and  refusing  to 
specifically,  or  at  all,  sustain  the  seventeenth  ground 
of  error  assigned  by  the  Washington  Trust  Com- 
pany in  its  Petition  for  Review,  upon  which  the 
District  Court  passed  in  rendering  its  said  de- 
cision. 

XLIX. 

The  said  court  erred  in  failing  and  refusing 
to  specifically,  or  at  all,  sustain  the  eighteenth 
ground  of  error  assigned  by  the  Washington  Trust 
Company  in  its  Petition  for  Review,  upon  which  the 
District  Court  passed  in  rendering  its  said  de- 
cision. 

L. 

The  said  court  erred  in  failing  and  refusing  to 
specifically,  or  at  all,  sustain  the  nineteenth  ground 
of  error  assigned  by  the  Washington  Trust  Com- 
pany in  its  Petition  for  Review,  upon  which  the 
District  Court  passed  in  rendering  its  said  de- 
cision. 

LI. 

The  said  court  erred  in  failing  and  refusing  to 
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specifically,  or  at  all,  sustain  the  twentieth  ground 
of  error  assigned  by  the  Washington  Trust  Com- 
pany in  its  Petition  for  Review,  upon  which  the 
District  Court  passed  in  rendering  its  said  de- 
cision. 

LII. 

The  said  court  erred  in  failing  and  refusing 
to  specifically,  or  at  all,  sustain  the  twenty-first 
ground  of  error  assigned  by  the  Washington  Trust 
Company  in  its  Petition  for  Review,  upon  which 
the  District  Court  passed  in  rendering  its  said  de- 
cision. 

LIII. 

The  said  court  erred  in  failing  and  refusing 
to  specifically,  or  at  all,  sustain  the  twenty-second 
ground  of  error  assigned  by  the  Washington  Trust 
Company  in  its  Petition  of  Review,  upon  which  the 
cision. 

LIV. 

The  said  court  erred  in  failing  and  refusing 
to  specifically,  or  at  all,  sustain  the  twenty-third 
ground  of  error  assigned  by  the  Washington  Trust 
Company  in  its  Petition  for  Review,  upon  which 
the  District  Court  passed  in  rendering  its  said  de- 

LV. 

The  said  court  erred  in  failing  and  refusing 
to  specifically,  or  at  all,  sustain  the  twenty-fourth 
ground  of  error  assigned  by  the  Washington  Trust 
Company  in  its  Petition  for  Review,  upon  which 
the  District  Court  passed  in  rendering  its  said  de- 
cision. 
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LVL 

The  said  court  erred  in  failing  and  refusing 
to  specifically,  or  at  all,  sustain  the  twenty-fifth 
ground  of  error  assigned  by  the  Washington  Trust 
Company  in  its  Petition  for  Review,  upon  which 
the  District  Court  passed  in  rendering  its  said  de- 
cision. 

LVIL 

The  said  court  erred  in  failing  and  refusing 
to  specifically,  or  at  all,  sustain  the  twenty-sixth 
ground  of  error  assigned  by  the  Washington  Trust 
Company  in  its  Petition  for  Review,  upon  which 
the  District  Court  passed  in  rendering  its  said  de- 
cision. 

LVIII. 

The  said  court  erred  in  failing  and  refusing  to 
specifically,  or  at  all,  sustain  the  twenty-seventh 
ground  of  error  assigned  by  the  Washington  Trust 
Company  in  its  Petition  for  Review,  upon  which 
the  District  Court  passed  in  rendering  its  said  de- 
cision. 

LIX. 

The  said  court  erred  in  failing  and  refusing 
to  specifically,  or  at  all,  sustain  the  twenty-eighth 
ground  of  error  assigned  by  the  Washington  Trust 
ground  of  error  assigned  by  the  Washington  Trust 
Company  in  its  Petition  for  Review,  upon  which 
the  District  Court  passed  in  rendering  its  said  de- 
cision. 

LX. 

The  said  court  erred  in  failing  and  refusing 
to  specifically,  or  at  all,  sustain  the  twenty-ninth 


29 

ground  of  error  assigned  by  the  Washington  Trust 
Company  in  its  Petition  for  Review,  upon  which 
the  District  Court  passed  in  rendering  its  said  de- 
cision. 

LXL 

The  said  court  erred  in  failing  and  refusing 
to  specifically,  or  at  all,  sustain  the  thirtieth  ground 
of  error  assigned  by  the  Washington  Trust  Com- 
pany in  its  Petition  for  Review,  upon  which  the 
District  Court  passed  in  rendering  its  said  de- 
cision. 

LXII. 

The  said  court  erred  in  failing  and  refusing 
to  specifically,  or  at  all,  sustain  the  thirty-first 
ground  of  error  assigned  by  the  Washington  Trust 
Company  in  its  Petition  for  Review,  upon  which 
the  District  Court  passed  in  rendering  its  said  de- 
cision. 

LXIIL 

The  said  court  erred  in  failing  and  refusing 
to  specifically,  or  at  all,  sustain  the  thirty-second 
ground  of  error  assigned  by  the  Washington  Trust 
Company  in  its  Petition  for  Review,  upon  which 
the  District  Court  passed  in  rendering  its  said  de- 
cision. 

LXIV. 

The  said  court  erred  in  refusing  to  incorporate 
in  its  caid  order  and  decree  upon  review  Paragraph 
I  of  the  provisions  requested  by  the  Washington 
Trust  Company  to  be  incorporated  in  the  order  or 
decree  of  the  court. 
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LXV. 

The  said  court  erred  in  refusing  to  incorporate 

in  its  said  order  and  decree  upon  review  Paragraph 

II  of  the  provisions  requested  by  the  Washington 

Trust  Company  to  be  incorporated  in  the  order  or 

decree  of  the  court. 

LXVL 

The   said    court   erred   in    refusing   to   adopt 

Paragraph  III  of  said  provisions. 

LXVII. 

The   said   court   erred    in    refusing   to   adopt 
Paragraph  V  of  said  provisions. 

LXVIII. 
The   said   court   erred   in    refusing   to    adopt 
Paragraph  VII  of  said  provisions. 

LXIX. 
The   said   court   erred   in    refusing   to    adopt 
Paragraph  VIII  of  said  provisions. 

LXX. 
The    said   court   erred   in    refusing  to    adopt 
Paragraph  XIII  of  said  provisions. 

LXXI. 
The   said   court   erred   in    refusing   to   adopt 
Paragraph  XIV  of  said  provisions. 

LXXII. 
The   said   court   erred    in    refusing   to   adopt 
Paragraph  XVI  of  said  provisions. 

LXXIII. 
The    said   court   erred   in    refusing   to   adopt 
Paragraph  XVIII  of  said  provisions. 
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LXXIV. 

The  said  court  erred  in  refusing  to  adopt 
Paragraph  XIX  of  said  provisions. 

LXXV. 

The  said  court  erred  in  directing  a  sale  of  the 
said  lands  and  premises  before  the  validity  of  the 
said  bonds  was  finally  passed  upon  and  determined, 
and  in  failing  to  suspend  the  sale  until  the  prosecu- 
tion of  an  appeal  might  be  had  from  its  judgment. 

LXXVI. 

The  said  court  erred  in  confirming  the  order 
entered  July  28,  1914,  permitting  and  directing  the 
sale  of  the  property  of  said  bankrupt. 

LXXVII. 

The  said  court  erred  in  confirming  in  part  the 
report.  Findings,  Conclusions  and  Judgment  of  the 
Referee  entered  July  20,  1914. 

EXPLANATION  OF  SPECIFICATIONS  OF 

ERROR. 

The  referee  made  a  number  of  Findings  of 
Fact  and  a  number  of  Conclusions  of  Law.  Ex- 
ceptions were  filed  to  practically  all  of  these  Find- 
ings, in  many  cases,  because  of  inaccuraces.  In 
the  petition  for  review  there  were  enumerated  and 
set  out  the  errors  alleged  to  have  been  committed 
by  the  referee.  These  specifications  in  the  petition 
for  review  were  directed  to  the  same  errors  to 
which  the  exceptions  to  the  Findings  and  Con- 
clusions and  order  of  the  referee  were  directed. 
The  District  Court  would  not  take  up  and  consider 
and   pass   upon,    separately,   the   exceptions   taken 
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to  the  Findings  of  Fact,  Conclusions  of  Law  and 
order  of  the  referee,  and  refused  to  consider,  separ- 
ately the  errors  charged  in  the  petition  for  review, 
but  went  direct  to  the  testimony  and  considered  the 
case  de  novo.    It  also  refused  to  make  Findings  of 
Fact  and  Conclusions  of  Law,  but  rendered  a  judg- 
ment holding  certain  bonds  valid  and  others  invalid. 
To  get  before  the  District  Court  in  a  concrete  and 
definite  way  the  decree  provisions  for  which  it  con- 
tended, the  Washington  Trust  Company  proposed 
a  decree  containing  provisions  in  reference  to  the 
bonds  of  each  particular  holder  so  that  any  taint 
existing  against  the  bonds  of  one  holder  would  not 
be  imparted  any  other  bonds.     Written  exceptions 
were  taken  to  the  parts  of  the  decree  of  the  District 
Court  which  we  contend  were  erroneous  and  also  a 
separate  exception  was  taken  to  the  court's  refusal 
to   adopt  each  provision   in   the   proposed   decree. 
These  last  exceptions  sought,  of  course,  to  preserve 
the  same  points  that  were  raised  by  the  exceptions 
addressed  to  the  report  of  the  referee  and  also  the 
same  points  which  were  set  forth  in  the  petition 
for  review.     Out  of  an  abundance  of  precaution, 
and  at  the  expense  of  repetition,  we  have  separately 
claimed,   in   our  specifications  of  errors  set  forth 
above,  as  error  the  court's  refusal  to  sustain  each 
of  our  exceptions  to  the  referee's  report,  also  his 
refusal  to  sustain  each  of  the  grounds  set  out  in  the 
petition  for  review  as  well  as  and  in  addition  there- 
to specification  of  errors  based  upon  the  action  of 
the    District   Judge    in   dealing    with    the    subject 
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matter  of  the  suit  so  that  many  of  the  specifications 
of  error  set  forth  above  seek  to  correct  the  same 
mistake,  and  in  our  argument  we  will  group  to- 
gether the  specifications  of  error  which  point  to 
the  same  subject  matter. 


ARGUMENT. 

$22,900.  BONDS  HELD  BY  BANK  OF 

MONTREAL. 

The  specifications  of  error  raising  the  question 
of  the  validity  of  the  bonds  first  acquired  by  the 
Bank  of  Montreal  amounting  to  the  sum  of  $22,900. 
are  as  follows:  1,  12,  13,  15,  16,  19,  23,  24,  26,  27, 
29,  66,  67,  70,  71,  74. 

These  specifications  cover  the  errors  claimed  to 
have  been  made  by  the  referee  and  brought  to  the 
District  Court  by  petition  for  review,  the  errors 
claimed  to  have  been  made  by  the  court  in  refusing 
to  specifically  and  separately  consider  and  sustain 
such  exceptions,  the  court's  ruling  upon  these  bonds 
independent  of  the  exceptions  and  de  novo  from  a 
review  of  the  testimony  and  to  the  court's  refusal 
to  adopt  the  provisions  of  the  decree  proposed  by 
the  Washington  Trust  Company.  They  all,  how- 
ever, relate  to  the  one  question,  the  validity  of  these 
bonds,  especially  in  the  hands  of  the  Bank  of  Mont- 
real. The  court  held  these  bonds,  void.  The  pro- 
posed decree  on  this  point  can  be  found  in  the 
Record  page  115. 

Under  this  heading  we  will  discuss  only  the 
features  peculiar  to  these  bonds  in  the  hands  of  the 
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Bank  of  Montreal,  and  will  leave  the  remainder 
of  the  argument  and  points  which  pertain  to  these 
and  other  bonds  to  be  discussed  under  another 
heading. 

In  addition  to  the  facts  appearing  in  the  open- 
ing statement  we  may  add:  That  the  evidence  in 
regard  to  these  bonds  shows  that  the  Washington 
Steel  &  Bolt  Company  was  short  of  funds  and 
needed  money,  and  on  April  30,  1909,  at  a  meeting 
of  its  Board  of  Directors,  duly  called,  the  majority 
of  the  board  passed  a  resolution  (1)  constituting 
the  Bank  of  Montreal  as  the  depository  for  the 
company^s  funds  and  transferring  its  banking 
business  to  that  bank,  (2)  authorizing  its  President, 
McPhaden,  and  its  Treasurer,  Pike,  to  negotiate 
such  loan  as  they  deemed  necessary  to  further  the 
interests  of  the  company  (See  Exhibit  31,  p.  268). 
In  March  or  April  of  1909  (McPhaden  does  not  re- 
member just  when)  McPhaden,  the  President  of 
the  Washington  Steel  &  Bolt  Company  went  to  the 
Bank  of  Montreal  to  see  if  he  could  not  negotiate 
a  loan.  As  the  manager  of  the  bank,  at  that  time 
Mr.  Buchanan,  (who  died  before  these  proceedings 
were  started,  p.  220  Record),  wanted  to  know  the 
conditions  of  the  company  and  the  bonds  outstand- 
ing, McPhaden  explained  to  him  the  number  of  the 
bonds  that  were  out  and  by  whom  they  were  owned. 
The  Bank  refused  to  make  the  loan  unless  the  bonds 
were  put  up  as  security.  McPhaden  and  Pik^ 
agreed  that  their  bonds  might  be  put  up  as  col- 
lateral, and  the  manager  of  the  Bank,  after  going 
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to  Edmonds  to  see  the  plant,  agreed  to  advance  the 
Washington  Steel  &  Bolt  Company  $20,000  as  a 
loan,  taking  $22,900  in  bonds  as  security  and  other 
security  which  the  evidence  shows  to  be  worthless. 
On  May  1,  1909,  the  bank  advanced  the  com- 
pany $10,000;  on  May  11,  1909,  $5,000;  on  June 
16,  1909,  $2,500  and  on  July  28,  1909,  $2,500,  mak- 
ing a  total  of  $20,000  (See  Exhibits  22,  23,  24  and 
25  and  pp.  219  and  232  Record).  The  loan  was 
made  directly  to  the  Washington  Steel  &  Bolt  Com- 
pany and  every  cent  was  used  and  spent  by  the 
Company  in  its  business.  (See  testimony  of  Mc- 
Phaden  p.  178  and  Ambrose  p.  218).  The  journal 
and  cash  book  of  the  company  were  identified  by 
Barbour,  the  book-keeper,  and  introduced  in  evi- 
dence. They  show  the  dates  on  which  these  various 
amounts  were  received  by  the  Washington  Steel  & 
Bolt  Company  from  the  bank,  and  further  show 
that  all  of  this  amount  was  expended  by  the  com- 
pany. (See  testimony  of  Barbour  p.  189  and  190.) 
The  transaction  was  had  in  the  ordinary  course  of 
business  of  the  bank  and  the  money  was  loaned 
only  upon  the  faith  of  the  bonds  as  collateral  securi- 
ty. The  Washington  Steel  &  Bolt  Company  not 
only  passed  a  resolution  through  its  Board  of  Di- 
rectors authorizing  the  President  and  Secretary  to 
negotiate  the  loan,  but  it  later  ratified  the  loan  and 
acknowledged  it  by  authorizing  the  placing  of  $25,- 
000  of  its  own  bonds  as  collateral  to  the  loan  by  the 
resolution  of  its  Board  of  Directors  on  March  20, 
1911   (See  ExTiibit  37).     The  loan  was  regular  in 
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all  respects  and  there  is  not  a  shred  of  evidence  in 
the  record  to  the  contrary,  nor  is  it  denied  by  the 
trustee  in  bankruptcy  that  the  Washington  Steel 
&  Bolt  Company  received  the  money  and  used  it  for 
its  corporate  purposes. 

Of  these  $22,900  bonds,  $20,000  belonged  to 
McPhaden  individually  and  $2,900  to  Pike.  They 
were  later  presented  by  the  bank  to  the  Washing- 
ton Trust  Company  and  registered  in  the  name  of 
the  bank.     (See  testimony  of  Webster  p.  221.) 

We  urged  in  view  of  this  state  of  facts  that  it 
would  be  contrary  to  good  faith  and  common  justice 
to  permit  the  bankrupt  to  challenge  the  validity  of 
these  bonds  after  it  had,  through  its  officers,  used 
them  in  the  procurement  of  money  amounting  to 
practically  the  par  value  of  the  bonds.  In  this  case 
there  can  be  no  question  but  the  bonds  passed  into 
the  hands  of  bona  fide  purchasers  for  value,  who 
acted  upon  the  faith  of  representations  made  by 
the  bankrupt  itself.  In  so  offering  the  bonds  and 
borrowing  money  thereon  the  company  represented 
them  valuable  as  securities  and  should  now  be  es- 
topped from  denying  it.  Were  the  rule  otherwise, 
it  would  afford  opportunity  for  the  perpetration 
of  the  grossest  frauds.  It  might  be  argued  by  the 
respondent  and  appellee  that  the  bonds  in  question 
went  from  McPhaden  indirect  to  the  Bank.  It  is 
true  that  the  bonds  were  McPhaden's  and  Pike's 
bonds,  but  this  would  not  charge  the  rule.  The 
money  was  procured  for  the  bankrupt.  It  was  paid 
by  the  bank  direct  to  the  bankrupt.    The  bankrupt 
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received  it  and  expended  the  money  in  the  ordinary 
course  of  its  business,  and  in  procuring  this  money 
it  offered  the  bonds  of  McPhaden  and  Pike  as 
security.  That  McPhaden  was  willing  that  his 
bonds  should  be  offered  would  seem  immaterial. 
Another  reason  why  the  bankrupt  should  not  be 
permitted  to  impeach  these  bonds,  if  we  were  to 
concede  that  McPhaden  had  not  a  good  title,  is  that 
when  the  company  transferred  the  apparent  ab- 
solute ownership  of  the  bonds  to  McPhaden,  with 
the  apparent  power  to  dispose  of  them,  and  stood 
by,  and  received  money  from  a  third  party  which 
is  paid  in  good  faith  and  in  reliance  on  such  title 
the  company  is  estopped  from  asserting  that  Mc- 
Phaden had  no  title  as  against  this  innocent  third 
party.  This  reasoning  would  apply  whether  the 
bonds  in  question  were  negotiable  instruments  or 
merely  choses  in  action  or  even  chattels.  Another 
reason  why  the  bankrupt  should  not  be  permitted 
now  to  question  the  validity  of  these  bonds  in 
the  hands  of  the  Bank  of  Montreal  is  that  the  facts 
in  this  case  present  a  proper  case  for  the  applica- 
tion of  the  legal  maximum  that  where  one  of  two 
innocent  parties  must  sustain  a  loss  by  reason  of 
fraud  or  infirmity  of  title,  such  loss  shall  fall  upon 
the  one,  if  either,  whose  act  has  permitted  such 
fraud  or  who  was  a  party  to  such  infirmity.  If 
there  be  infirmity  or  irregularity  in  the  title  of 
these  bonds  the  parties  who  produced  such  are  the 
bankrupt  itself  and  MsPhaden,  who,  together,  by 
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the  use  of  these  bonds,  procured  the  money  from  the 
present  holder. 

There  is  another  rule  which  is  equally  applica- 
ble and  sufficient  to  protect  these  securities  in  the 
hands  of  the  Bank  of  Montreal,  and  that  is  that 
where  there  must  be  a  loss  (but  we  are  not  conced- 
ing in  this  case  that  the  bankrupt  will  be  a  loser) 
through  fraud  or  infirmity,  in  title,  the  person  who 
is  most  free  from  fault  will  be  protected  and  the 
loss  must  fall  upon  the  persons  at  fault.  It  cannot 
be  said  in  this  case  that  the  Bank  of  Montreal 
was,  in  any  sense,  at  fault  or  that  its  action  in 
any  way  assisted  to  produce  the  infirmities  which 
the  court  below  found  in  these  bonds  and  by  reason 
of  which  they  were  held  invalid. 

In  the  case  of  Orleans  vs,  Plattj  99  U.  S.  676, 
25  L.  Ed.  404  the  court  thus  states  the  rule: 

^There  was  a  familiar  principle  applied  by  the 
Supreme  Court  in  that  case,  which  has  a  much 
stronger  application  in  this,  because  the  town  on 
account  of  recitals  in  the  bonds  can  hardly  be  con- 
sidered an  innocent  party;  that,  where  one  of  two 
innocent  persons  must  suffer  a  loss,  and  one  of  them 
has  contributed  to  produce  it,  the  law  throws  the 
burden  upon  him,  and  not  upon  the  other  party 
Hern  vs.  Nichols,  1  Salk,  289;  Merchants'  Nat. 
Bank  vs.  State  Nat.  Bank,  10  Wall  604,  19  L.  Ed. 
1008.^' 

This  court  applied,  in  re  Raymond  Box  Co.  et  al. 
State  Bank  vs.  Coats,  205  Fed.  618,  the  rule  that 
where  money  is  received  and  used  for  the  benefit 
of  a  corporation  by  its  executive  officers  who  are 
also  its  trustees,  the  corporation  ratifies  the  con- 
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tract   under   which   the   money   was   paid    and    is 

estopped  from  denying  the  authority  of  its  officers 

to  make  it.     This  case  is  also  authority  for  the 

following  rule,  taken  from  the  syllabus : 

*^2.  Persons  dealing  with  corporate  agencies 
have  the  right  to  rely  upon  the  apparent  authority 
of  those  in  charge  of  the  corporate  business,  and  for 
acts  done  within  the  scope  of  that  authority  the  cor- 
poration is  bound.'' 

These  two  principles  there  announced  equally 

well  apply  to  the  facts  in  the  case  before  the  court. 

The  bonds  were  the  contracts  of  the  company,  and 

they  were  used  by  the  corporate  agencies  of  the 

company  who  had  apparent  authority  to  use  them 

and   the   corporation   received   the   benefits   of   the 

contract.     These  rules  announced  by  this  court  in 

the  above  case  are  also  sustained  by  the  authority 

of  this  state. 

Kinkade  vs.  Wither  op,  29  Wash.  10,  69  Pac. 
399. 

Kirwin  vs.  Wash,  Match  Co,,  37  Wash.  285, 
79  Pac.  928. 

Kirsch   vs.   Interstate   Fisheries,   39    Wash. 
381,  81  Pac.  855. 

Parker  vs.  Hill,  68  Wash.  134,  146,  122  Pac. 
618,  623. 

The  question  of  negotiability  and  the  question 
of  the  equities  claimed  to  have  existed  apply  alike 
to  these  and  other  bonds,  and  will  be  discussed  else- 
where in  the  brief. 
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BONDS  HELD  BY  BANK  OF  MONTREAL  IN 

THE  SUM  OF  $25,000.   PLEDGED  AS 

ADDITIONAL  SECURITY. 

The  specifications  of  error  addressed  to  these 
bonds  are  2,  3,  18,  19,  24,  25,  26,  27,  28,  29,  68 
and  69. 

As  we  have  stated  before  interest  having  be- 
came due  and  being  unpaid  on  the  loan,  and  an 
overdraft  existing,  the  bank,  feeling  that  it  was  not 
sufficiently  secured,  required  more  security  and  the 
bankrupt  (Record,  p.  275)  pursuant  to  a  resolution 
duly  passed  by  the  Board  of  Trustees,  and  certified 
and  deposited  with  the  bank  bonds  in  the  sum  of 
$25,0000  as  collateral  security  to  that  loan,  in  addi- 
tion to  tohose  pledeged  by  McPhaden  and  Pike,  indi- 
vidually. The  court  below  held  these  bonds  void  for 
the  reason,  as  assigned  by  the  court,  that  they  were 
delivered  without  authority  of  the  bankrupt,  and 
contrary  to  the  purpose  for  which  they  were  in- 
tended. 

We  urge  that  these  reasons  are  not  founded 
upon  the  evidence  nor  consistent  with  the  law  ap- 
plicable. The  minute  book  of  the  corporation  had 
been  stolen  (pp.  192  and  193).  A  true  copy  of  the 
minute  book  had  been  made  up,  or  procured,  and 
was  in  the  possession  of  the  bankrupt  at  the  time 
the  trustee  was  appointed  (p.  193).  At  the  time 
of  the  trial,  the  bankrupt  refused  to  produce  it,  and 
it  could  not  be  found  (p.  192),  and  secondary  evi- 
dence was  offered  to  show  the  action  upon  this 
point  and  shows  that  the  resolution  passed  by  the 
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Board  of  Directors  authorizing  the  delivery  of 
$25,000  of  these  bonds  as  additional  security  to  the 
Bank  of  Montreal  was  passed  March  20,  1911,  and 
bears  the  signature  of  five  of  the  trustees  of  the  cor- 
poration who  acted  at  that  time.  (See  Exhibit  37, 
Record  p.  275.)  At  that  time  interest  had  re- 
mained unpaid  upon  the  loan  since  March  1,  1910, 
and  the  interest  upon  the  bonds  became  due  and 
unpaid  on  March  1,  1911,  twenty  days  before  the 
delivery  of  this  additional  security.  The  evidence 
shows  that  Hadley,  acting  for  Gunn,  who  was  at- 
tempting to  reorganize  the  company  and  put  it  on 
its  feet,  paid  the  bank  interest  due  from  March  1, 
1910  up  to  September  23,  1910,  after  the  company 
went  into  bankruptcy.  (See  pp.  227  to  231  in- 
clusive.) So  that  these  bonds  were  pledged  with 
the  bank,  not  only  as  additional  collateral  security 
to  the  loan  but  to  secure  an  extension  of  time  on  the 
interest  due  on  the  notes  in  the  hands  of  the  bank, 
as  well  as  interest  upon  the  bonds  already  held  by 
them  and  to  further  secure  an  overdraft  of  the 
company. 

We  contend  that  this  resolution  was  duly  and 
regularly  passed  by  the  Board  of  Directors.  The 
court  at  one  time  held  these  bonds  valid.  (See  pp. 
48  and  49  Record.)  It  is  true  that  two  of  the 
directors  whose  names  appear  upon  the  resolution 
were  not  present  at  the  meeting  but  at  least  three 
of  them,  a  majority,  were  present  at  the  time  it 
was  passed.  W.  R.  Ammon,  one  of  the  trustees, 
testifies  in  the  first  part  of  his  testimony  on  direct 
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examination  by  the  trustee  in  bankruptcy  that  he 
signed  the  resolution  of  March  20th  in  the  office 
of  the  company  at  Edmonds  but  that  Pike  was  not 
present  when  he  signed  it,  and  that  the  board  sitt- 
ing as  a  board  did  not  pass  the  resolution  (p.  204). 
But  on  being  cross-examined,  he  states  that  he  re- 
members very  litle  about  it;  that  he  never  signed 
any  statement  purporting  to  be  a  resolution  that 
was  false,  to  trick  the  Bank  of  Montreal  or  any- 
one else;  that  he  never  signed  anything  blindly 
not  knowing  about  it,  and  that  as  a  matter  of  fact 
he  does  not  remember  very  much  about  what  he 
did  as  an  officer  of  the  company  (pp.  205  and  206). 
The  resolution  itself  (exhibit  37,  p.  275)  recites 
that  the  meeting  was  regularly  called  on  notice, 
and  that  Ammon,  Hall  and  Pike  were  present; 
that  the  motion  was  put  by  Pike  and  seconded 
by  Hall  and  carried,  and  that  the  motion  was  put 
by  Pike  to  send  a  copy  of  the  minutes  to  Crosford 
and  Ready  for  their  consideration  (they  not  being 
present).  Ammon  testified  that  there  were  five 
directors  at  this  time  (p.  205),  and  to  the  same 
effect  in  the  testimony  of  Pike  (p.  195),  and  to  the 
same  effect  is  the  testimony  of  Hall  (p.  210).  Hall 
testified  that  the  trustees  in  Edmonds,  which  is  a 
small  town,  saw  each  other  constantly,  almost  daily 
and  discussed  the  matters  of  the  company;  that  he 
never  signed  a  resolution  which  had  not  been  dis- 
cussed between  them,  the  trustees  Pike,  Ammon, 
and  himself,  and  that  had  been  agreed  upon  that 
it  was  the  best  thing  for  the  company;  that  on  the 
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occasion  on  which  he  signed  the  resolution  of  March 
20th  Amomn  was  there,  but  he  ''did  not  think  Mr. 
Pike  was  there'';  but  that  this  was  several  years 
ago  and  that  he  kept  no  record  of  it;  that  he  could 
recall  going  to  a  meeting,  but  could  not  say  what 
meeting  it  was;  that  he  did  not  to  his  knowledge 
subscribe  to  any  resolution  which  was  false,  that 
sometimes  resolutions  after  a  meeting  at  the  office 
would  be  written  up  and  sent  to  them  to  sign  or 
ratify  what  they  voted  at  the  meeting  (pp.  209 
to  214).  Pike  testifies  that  both  he,  Ammon  and 
Hall  were  present  at  the  meeting;  that  Hall  had  a 
quick  call  over  the  telephone,  an  obsteteric  case,  and 
left  before  the  minutes  were  reduced  to  writing  and 
the  resolution  was  taken  up  to  his  house  that  night 
to  sign;  that  Mr.  Hall  seconded  the  motion;  that 
the  minutes  were  ordinarily  written  up  after  the 
meetings  were  held  and  after  they  were  written 
up  they  were  sent  around  to  have  the  signatures 
of  the  trustees;  that  as  secretary  of  the  company 
he  always  endeavored  to  incorporate  in  the  minutes 
just  what  happened  at  the  meetings  pp.  195  and 
196).  The  testimony  of  Pike  is  more  definite  than 
that  of  Ammon  and  Hall,  who  seemingly  remem- 
bered very  little  of  what  took  place.  It  was  natural 
that  Pike's  memory  should  be  better  as  he  was  the 
secretary  of  the  company,  and  was  more  interested 
in  its  affairs  than  either  of  the  other  two. 

The  resolution  on  its  face  shows  that  it  was 
regularly  drawn  up.  Faith  and  credit  were  given  to 
it  by  the  Washington  Trust  Company,  which  de- 
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livered  the  $25,000  of  bonds  to  the  bank  on  the 
authority  of  this  resolution,  and  the  bank  accepted 
them  in  good  faith  and  gave  the  company  all  the 
benefit  which  it  sought  by  the  placing  of  this  addi- 
tional security. 

There  is  always  a  legal  presumption  that  the 
acts  of  a  board  of  directors  or  trustees  are  regular 
until  the  contrary  is  shown.  The  general  rule  is 
that  the  thing  required  to  be  done  was  done  as  re- 
quired. Thompson  Corporations,  (2nd  Ed.)  Sec. 
1163  and  cases  cited  by  the  author.)  Failure  to 
make  a  record  of  the  proceedings  at  the  time  does 
not  invalidate  them.  Indeed,  it  has  been  held  that 
no  record  at  all  need  be  made  of  the  proceedings 
at  a  corporate  meeting,  unless  expressly  required, 
and,  if  there  is  no  record,  they  may  be  proved  by 
parol.  {Clark  and  Marshall  ^^ Private  Corpora- 
tionSy  Sec.  650.)  See  also  In  re  Raymond  Box  Co. 
et  al,  205  Fed.  618. 

'The  failure  to  enter  in  the  books  of  the  cor- 
poration, at  the  time  it  was  adopted,  a  resolution  in- 
creasing the  amount  of  the  capital  stock,  does  not 
affect  the  validity  of  the  increase,  as  such  corporate 
acts  may  be  proved  as  well  by  parol  as  by  written 
evidence.  (Handley  et  aL  vs,  Stutz,  139  U.  S.  417, 
11  Sup.  Ct.  Rep.  530,  taken  from  the  syllabus.) 

This,  it  seems  to  us,  disposes  of  the  question 
of  the  authority  of  the  officers  to  dilever  the  bonds 
to  the  Bank  of  Montreal.  This  fact  was  once  af- 
firmatively found  by  the  court  (pp.  48  and  49). 

Neither  the  bonds  nor  the  mortgage  limit  the 
purpose  for  which  they  were  issued.    The  provision 
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touching  that  point  is,  ''Whereas,  the  Board  of 
Trustees  of  the  Washington  Steel  &  Bolt  Company, 
deeming  it  advisable  and  to  the  best  interests  of 
said  company,  and  being  fully  empowered  by  the 
bylaws  of  the  said  Washington  Steel  &  Bolt  Com- 
pany, and  acting  pursuant  thereto,  at  a  meeting 
duly  held  for  that  purpose,  on  the  date  hereof, 
has  resolved  and  determined  that  for  the  purposes 
of  promoting  the  larger  success  of  the  said  Wash- 
ington Steel  &  Bolt  Company,  that  the  borrowing 
of  Two  Hundred  Thousand  Dollars  ($200,000.00) 
was  necessary  and  to  the  best  interests  of  the  com- 
pany as  aforesaid,  and  that  such  sum  be  borrowed 
for  it  in  its  behalf  and  name  by  the  officers  and  by 
due  action  of  the  trustees  (p.  280). 

The  company  was  not  prohibited  from  using 
its  bonds  as  a  pledge,  and  therefore  could  make 
such  use  of  them,  as  the  best  interests  of  the  com- 
pany might  require.  This  point  was  well  considered 
in  the  case  of  in  re  National  Boat  &  Engine  Com- 
pany,  Butterfield  vs.  Woodman^  216  Fed.  208,  and 
resolved  against  the  position  taken  by  the  district 
judge.  In  that  case,  as  in  this,  bonds  of  the  com- 
pany were  pledged  as  additional  security  and  the 
court,  in  passing  upon  that  point,  says : 

'There  is  a  stipulation  that  these  bonds  for 
$32,000  were  delivered  by  the  officers  of  the  Na- 
tional Boat  &  Engine  Company  as  collateral  se- 
curity for  the  debts  of  Mrs.  McCracken  and  the  two 
banks.  The  trustee  contends  that  the  transfer  of 
these  bonds  was  without  consideration;  that  they 
were  deposited  with  the  banks  and  with  Mrs.  Mc- 
Cracken as  additional  security  on  antecedent  debts. 
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namely  upon  the  original  notes  on  which  Butterfield 
was  liable  as  indorser;  that  they  were  deposited,  not 
for  the  purpose  of  furnishing  additional  capital 
to  the  company,  or  to  assist  in  the  purchase  of 
manufacturing  products;  that  their  transfer  was 
without  authority,  and  in  fraud  of  the  rights  of 
stockholders. 

^The  proofs  show  that  the  bonds  were  de- 
livered to  creditors  of  the  Racine  Boat  Manufac- 
turing Company  more  than  six  months  before  th^ 
bankruptcy  of  the  National  Boat  &  Engine  Com- 
pany, in  order  to  give  security  to  those  creditors. 
If  the  physical  possession  of  the  pledge  had  been 
ieft  with  the  debtor,  the  burden  of  proof  would 
have  been  upon  the  trustee  in  bankruptcy.  Barr 
vs.  ReitZy  53  Pa.  256;  Taney  vs,  Penn,  Bank,  232 
U.  S.  174,  181,  34,  Sup.  Ct.  288,  58  L.  Ed.  But 
here  the  transaction  was  completed.  The  creditors 
have  not  received  the  protection  from  the  bonds  to 
which  they  are  entitled.  No  action  is  shown  in  be- 
half of  the  National  Boat  &  Engine  Company  to 
limit  its  obligations  in  so  transferring  bonds  for 
the  protection  of  the  creditors  of  the  old  company, 
whose  property  had  been  absorbed  by  the  National 
Boat  &  Engine  Company.  I  think  Mary  E.  Mc- 
Cracken,  the  National  Lumbermen's  Bank,  and  the 
Hackley  National  Bank  are  entitled  to  the  security 
of  the  $32,000  of  bonds  of  the  National  Boat  & 
Engine  Company.  The  testimony  fails  to  satisfy 
me  that  the  pledging  of  the  bonds  was  for  any 
fraudulent  purpose.  I  sustain  the  claim  of  the 
petitioner.  I  give  him  the  benefit  of  the  security  of 
these  bonds  to  a  dividend  out  of  the  proceeds  of  the 
assets  covered  by  the  lien  of  the  Astor  Trust  Com- 
pany mortgage.'' 

In  the  case  of  Curt's  vs,  Leavitt  et  a/.,  15  N.  Y. 

9,  the  court  in  its  opinion  on  p.  197,  says: 

''The  contest  in  the  present  case  is  between 
creditors  of  the  corporation,  to  whom  the  twenty- 
four  bonds  in  question  have  been   pledged  as  se- 
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curity  for  a  preexisting  debt,  and  the  receiver  of 
the  corporation,  appointed  subsequent  to  the  pledge, 
and  representing  the  corporation,  its  stockholders 
and  general  creditors:  the  precise  case  within  all 
the  cases,  where  a  preexisting  debt  is  a  valuable 
consideration  for  a  sale  or  mortgage  made  in  good 
faith.  I  conclude,  therefore,  that  Holford  &  Co., 
as  pledgees  of  the  twenty-four  bonds  and  pur- 
chasers for  a  valuable  consideration,  within  the 
eighth  section  of  the  title  in  relation  to  moneyed 
corporations./' 

In  the  case  of  Duncomb  et  al  vs.  The  New  York 

H.  &  N,  R,  R.  Co.  et  a/.,  88  N.  Y.  1,  the  court  held 
that  a  railroad  corporation  may  pledge  its  bonds 
as  security  for  a  precedent  debt  for  moneys  ad- 
vanced by  the  president  for  the  construction  or  op- 
eration of  its  road. 

In  Rawlings  vs.  New  Memphis  Gaslight  Co., 
105  Tenn.  268,  60  S.  W.  206,  it  was  held  that  the 
act  of  pledging  bonds  to  secure  an  advance  of 
moneys  for  the  use  of  the  corporation,  or  to  quiet 
its  preexisting  creditors,  or  to  secure  its  accommoda- 
tion indorsers  was  not  an  act  ultra  vires. 

In  this  case  the  bonds  of  the  company  were 
used  as  collateral  to  paper  of  the  company,  which 
had  been  used  sometime  prior  to  raise  money  for 
betterments. 

The  court  cites  the  following  cases : 

Guano  Co.  vs.  Hunt,  100  Tenn.  89,  42  S.  W. 

482. 

Baxter  vs.  Washburn,  8  Lea  15. 

Hunt  vs.   New  Memphis   Gaslight   Co.,   95 

Tenn.  136,  31  S.  W.  1006. 
San  ford  Fork  and  Tool  Co.  vs.  Howe,   157 

U.  S.  312,  15  Sup.  Ct.  621. 
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The  last  case  above  cited  was  somewhat  similar 
to  the  facts  in  the  present  case.  There  a  com- 
paratively young  corporation  required  large  sums 
of  money  to  enable  it  to  carry  on  its  business,  and 
to  obtain  this  executed  its  10  promissory  notes  for 
$69,000  which  notes  were  endorsed  by  six  direct- 
ors and  stockholders  of  the  company.  All  the 
money  received  from  these  notes  went  directly  into 
the  company.  As  the  notes  thus  endorsed  began  to 
mature  the  directors  found  that  the  company  could 
not  meet  them,  and  the  company,  at  a  meeting  of 
its  stockholders,  authorized  a  mortgage  to  be  exe- 
cuted to  secure  any  new  indebtedness  that  might  be 
incurred  or  the  renewal  or  extension  of  any  present 
indebtedness  or  liability  of  the  corporation. 

This  was  clearly  an  execution  of  a  mortgage  to 
secure  a  pre-existing  indebtedness  and  the  court  held 
it  a  valid  execution  of  the  powers  of  a  private  active 
corporation. 

In  the  case  of  Hunt  vs.  New  Memphis,  supra, 
the  bonds  were  pledged  to  secure  preexisting  debts 
due  the  directors  of  the  company.  Held  not  to  bv. 
ultra  vires. 

Other  cases  in  point  are: 

Chick  vs.  Fuller,  114  Fed.  22,  51  C.  C.  A. 
648. 

Coler  vs.  Allen,  9th  Circuit,  114  Fed.  609, 
52  C.  C.  A.  389. 

Damarin  vs.  Iron  Co.,  47  Ohio  St.  581,  26 
N.  E.  37. 

Gould  vs.  Little  Rock,  etc.,  52  Fed.  680. 
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The  latter  is  mentioned  approvingly  in  Sutton 
Mfg.  Co,  vs,  Hutchinson,  63  Fed.  496;  11  C.  C.  A. 
320.  The  case  is  exactly  in  point,  except  that  in 
the  present  case  the  corporation  was  a  going  con- 
cern and  in  no  way  insolvent  at  the  time  additional 
security  was  given,  while  in  that  case  the  company 
was  in  failing  circumstances. 

The   following   authorities   also    sustain   view 

that  a  valid  pledge  of  bonds  may  be  made  for  the 

antecedent  debt  of  a  corporation: 

Thompson  Corp.  (2nd  Ed.)  Sec.  2301. 

Lehman  Bros.  vs.  Tallahassee  etc.,  64  Ala. 
567. 

Grand  Rapids,  etc.  vs.  Sanders,  54  How.  Pr. 
(N.  Y.)  214. 

Regents  etc.  Iron  Works  Co.,  In  re  45  L.  J. 
Ch.  620. 

The  weight  of  authority  is  to  effect  that  a  cor- 
poration may  pledge  its  bonds  for  a  debt  that  is  less 
than  the  face  value  of  the  bonds. 

Thompson  Corp.  (2nd  Ed.)  Sec.  2301. 


THE  BONDS  AMOUNTING  TO  $1,500  OF  C.  F. 
CHAPIN  AND  THE  BONDS  HELD  BY 
THOS.  F.  BURLEY  REJECTED  BY  THE 
COURT  AS  VOID,  AND  ALSO  THE  PRE- 
CEDING BONDS  HELD  BY  THE  BANK 
OF  MONTREAL. 

Many  of  the  principles  of  law  noticed  under 
this  heading  are  applicable,  and  we  contend  should 
be  applied  also  to  the  bonds  held  by  the  Bank  of 
Montreal,   but  as  they   pertain   to   all   the   bonds 
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alike  we  discuss  them  here  to  avoid  repetition,  and 
in  doing  so,  we  will,  of  course,  discuss  the  assign- 
ments of  error  before  pointed  out.  The  specifica- 
tions of  error,  particularly  referring  to  the  validity 
of  the  bonds  of  C.  F.  Chapin  are  3,  17,  23,  24,  26, 
27,  28,  29  and  72.  The  specifications  of  error  speci- 
fically referring  to  the  bonds  held  by  Thos.  F. 
Burley  are  4,  17,  23,  24,  27,  28  and  29.  The  court 
rejected  these  bonds  because  it  believed  that  they 
constituted  a  part  of  the  $23,000  in  bonds  first  is- 
sued to  McPhaden.  The  reasons  assigned  by  the 
court  for  the  rejection  of  these  bonds  is  that  they 
were  for  a  past  consideration  and  sold  for  90c  on  the 
dollar. 

The  evidence  shows  that  C.  F.  Chapin  pur- 
chased first  $1,500  of  bonds  from  McPhaden  shortly 
after  they  were  issued  in  1908,  and  paid  McPhaden 
$1,350  for  them,  being  90  per  cent  of  their  par 
value.  On  April  2,  1909,  he  purchased  two  $500 
bonds  of  E.  M.  Gallant  in  a  transaction  in  which  he 
considered  he  paid  par  value.  (See  p.  214.) 
Chapin  therefore  held  $2,500  of  the  bonds,  $1,000 
only  of  which  have  been  held  good.  Thos.  S. 
Burley  purchased  his  $2,600  of  bonds  from  Mc- 
Phaden, also  shortly  after  they  were  issued  in  1908. 
(P.  175.)  Meta  McElroy  (Mrs.  Siewart)  pur- 
chased $1,500  of  the  bonds  held  by  her  from  Mc- 
Phaden, on  September  26,  1908,  shortly  after  they 
were  issued.  She  later  purchased  $500  of  bonds 
from  L.  R.  Van  de  Bogart,  on  June  16,  1909, 
making  a  total  of  $2,000   (p.  217  and  Exhibits  7 
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and  8,  p. —  Record).  Jacob  H.  Osborne  purchased 
his  $7,000  from  McPhaden  sometime  in  the  fall 
of  1909  (p.  226).  Interest  was  paid  by  the  com- 
pany upon  the  bonds  held  by  these  parties  up  to 
March  1,  1911,  since  which  date  no  interest  has 
been  paid  (pp.  223  and  224). 

We  believe  there  can  be  no  contention  made  on 
the  evidence  in  this  case  that  either  the  Bank  of 
Montreal,  C.  F.  Chapin  or  Thos.  S.  Burley  had  any 
actual  knowledge  or  notice  of  the  provisions  of  the 
trust  deed,  or  that  they  had  any  actual  notice  of  the 
fact  that  the  bonds  netted  the  company  but  90c 
on  the  dollar,  nor  do  we  think  that  any  claim  can 
be  made  that  these  bonds  were  not  acquired  by  these 
people  in  the  ordinary  course  of  business  for  value, 
without  notice,  and  if  they  are  negotiable  bonds, 
these  parties  took  them  free  of  all  equitable  de- 
fenses. 

Our  contentions  in  regard  to  the  bonds  held  by 
these  parties  are: 

FIRST:  That  the  bonds  were  negotiable  and 
hence  passed  free  of  all  equities  or  defenses. 

SECOND :  That  no  equities  or  defenses  existed 
against  them  which  would  defeat  their  enforce- 
ment, even  if  non-negotiable. 

THIRD:  That  the  company  is  estopped  from 
challenging  their  validity  in  the  hands  of  the  pres- 
ent holders. 
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THE  BONDS  ARE  NEGOTIABLE  AND  HENCE 

TAKEN  FREE  OF  ALL  EQUITABLE 

DEFENSES. 

We  contend  here,  as  we  contended  in  the  court 
below,  that  the  bonds  in  question  are  negotiable 
bonds.  We  set  out  in  the  opening  statement  the 
features  showing  that  each  bond  was  a  solemn  ad- 
mission of  indebtedness  under  the  seal  of  the  com- 
pany, bearing  all  the  insignia  of  negotiable  commer- 
cial paper,  and  each  bond  was  one  of  a  series  which 
was  intended  to  be  sold  in  the  markets  of  the 
world,  so  we  are  not  dealing  in  this  case  with  a 
single  obligation  between  two  individuals,  nor  an 
isolated  bond  of  a  corporation  executed  to  secure 
the  performance  of  a  contract,  or  do  some  specific 
act,  but  it  is  a  case  of  a  corporation  issuing  750 
bonds  totaling  in  amount  the  sum  of  $200,000  for 
the  express  purpose,  as  stated  in  the  bonds  them- 
selves, of  putting  them  on  the  market  for  sale  to 
the  public  in  order  to  raise  money.  The  District 
Court  was  of  the  opinion  that  the  bonds  were  ne- 
gotiable and  that  the  bankrupt  should  not  be  per- 
mitted to  set  up,  as  against  innocent  purchasers  for 
value,  any  infirmity  that  might  have  existed  as 
against  the  original  holder.  The  opinion  of  the 
district  judge  in  this  respect  was  changed,  how- 
ever, by  the  rendering  of  an  opinion  by  the  State 
Supreme  Court  in  the  case  of  Bright  vs,  Offield, 
143  Pac.  159.  The  court  held  in  that  case  that  a 
note  requiring  the  maker  to  pay  taxes  upon  the  note 
itself  and  the  mortgaged  property  which  secured 
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the  note  was  not  negotiable  because  it  did  not  con- 
form to  Sec.  3392  of  the  State  Code,  which  requires 
that  a  promissory  note,  to  be  negotiable,  must  be  an 
unconditional  promise  or  order  to  pay  a  sum  certain 
in  money,  entertaining  a  view  that  the  coveant  to 
pay  taxes  rendered  the  amount  to  be  paid  uncertain. 
In  that  case  it  was  an  isolated  note  and  not  one  of  a 
general  bond  issue,  and  second,  the  note  in  that  case 
required,  by  the  construction  placed  upon  it  by  the 
State  Court,  the  maker  to  pay  all  taxes  which  might 
be  assessed  against  the  note  and  the  property  secur- 
ing the  note,  while  in  the  present  case  the  bonds  in 
question  are  members  of  a  series  intended  to  be  ne- 
gotiated, and  sold  in  markets  distant  from  the  place 
of  record  of  the  mortgage  and  contain  no  clause 
requiring  the  maker  of  the  bonds  to  pay  taxes  upon 
the  bonds  thesmelves  or  tTie  debt  represented  there- 
by. By  reference  to  the  language  of  the  bond,  it 
will  be  seen  that  the  provision  in  reference  to  taxes 
is  as  follows,  ^^All  payments  upon  this  bond,  both 
principal  and  interest,  shall  be  made  without  any 
deduction  for  any  tax  or  taxes  that  said  Washing- 
ton Steel  &  Bolt  Company  may  be  required  to  pay  or 
to  retain  therefrom  by  any  present  or  future  laws 
of  the  United  States  of  America  or  of  the  State  of 
Washington,  said  Washington  Steel  &  Bolt  Company 
hereby  covenanting  and  agreeing  to  pay  any  and  all 
such  taxes.'' 

By  observing  this  provision  it  will  be  seen  that 
there  is  no  covenant  that  the  maker  of  the  bonds  is 
required   to   pay   taxes   on   the   bonds    themselves. 
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This  tax  would  naturally  be  assessed  against  and 
paid  by  the  holder  of  the  bonds,  in  the  event  of  any 
tax  being  levied  on  the  bonds.  The  Washington 
Steel  &  Bolt  Company  simply  agrees  not  to  with- 
hold from  the  owners  of  the  bonds  sums  which  it 
may  be  legally  required  to  pay.  It  agrees  to  pay 
any  tax  which  the  government  or  the  state  may  im- 
pose upon  it,  the  Washington  Steel  &  Bolt  Company, 
or  may  require  the  company  to  retain  when  the 
bonds  are  paid,  should  there  by  chance  be  any  such 
requirement.  It  does  not  agree  to  pay  any  taxes 
which  may  be  imposed  upon  the  various  holders  of 
these  bonds  or  upon  the  bonds.  The  paper  goes 
forth  burdened  with  no  such  agreement.  The 
agreement  or  promise  could  have  been  omitted  and 
the  same  obligation  would  have  rested  upon  the 
corporation.  But  whether  in  or  out,  the  promise 
in  no  way  increases,  diminishes  or  modifies  the 
amount  to  be  paid  on  the  bond,  which  at  all  times 
remains  certain  and  fixed.  It  in  no  way  varies, 
increases  or  diminishes  the  conditions  of  the  obliga- 
tion of  the  parties.  The  stipulation  is  mere  sur- 
plusage and  should  be  treated  as  such.  You  might 
say  it  was  a  gratuitous  expression  on  the  part  of 
the  Washington  Steel  &  Bolt  Company  to  do  that 
which  the  law  already  obligated  it  to  do. 

In  the  case  of  Murray  vs.  Charleston,  96  U.  S. 
432,  24  L.  Ed.  716,  the  City  of  Charleston  attempted 
to  retain  out  of  the  interest  due  on  its  city  bonds 
a  certain  percentage,  representing  taxes  due  on  pei- 
sonal  property  and  the  Supreme  Court  of  the  United 
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States  denied  it  the  right  to  retain  any  amount 
whatsoever  on  account  of  the  bonds  or  the  interest 
due  hereon. 

To  do  that  which  the  law  already  requires  or 
obligates  one  to  do  is  not  an  additional  obligation 
or  liability.  Suppos9  the  note  read  otherwise  and 
stated  that  the  Washington  Steel  &  Bolt  Company 
would  pay  the  amount  named  therein  less  payments 
which  it  may  be  required  to  make  for  taxes  or  to 
retain  therefrom  by  any  present  or  future  law,  this 
language  would  in  that  event  have  rendered  the 
amount  of  the  bond  uncertain.  In  fact  the  agree- 
ment or  the  assurances  that  it  will  not  withhold  any 
such  sums  adds  to  the  certainty  of  the  amount 
rather  than  detracting  from  it.  But  it  is  our  con- 
tention that  it  does  neither.  Suppose  that  the  com- 
pany failed  or  refused  to  pay  any  taxes  assessed 
against  it,  the  company,  would  this  in  any  way 
accelerate  the  maturity  of  the  note?  There  is  no 
such  condition  in  the  bond.  Would  the  happening 
of  that  event  give  any  holder  of  the  bond  a  right 
of  action  of  any  nature  against  the  company?  The 
obligation  is  to  pay  the  state  or  the  government. 
No  action  thereon  accrues  to  the  holder  of  the 
bond. 

The  rule  is  that  if  the  additional  stipulation 
does  not  change  the  promise  from  one  to  pay  the 
sum  absolutely,  and  at  all  events,  and  is  independent 
of  that  obligation,  and  does  not  change  the  nature 
of  the  conditions  of  the  contract,  or  accellerate  the 


56 

maturity  of  the  note,  it  will  not  render  it  non-ne- 
gotiable. 

Cherry  vs.  Sprague,  187  Mass.  113,  67  L.  R. 
A.  33. 

Hotchkiss  vs.  Nat.  Shoe  &  Leather  Bank,  21 
Wall  354 ;  22  L.  Ed.  645. 

In  the  case  of  Bright  vs.  Of  field,  supra,  relied 
upon  by  respondent  and  appellee,  there  was  in- 
serted a  promise  to  pay  taxes  on  the  mortgaged 
property  securing  the  note,  and  taxes  on  the  note 
itself,  with  the  condition  that  in  the  event  of  the 
maker's  permitting  the  taxes  to  become  delinquent 
the  entire  amount  should  become  due  and  payable. 
The  court  held  that  both  the  amount  and  date  of 
payment  were  uncertain.  The  two  cases  are  en- 
tirely different.  The  amount  due  and  the  date  of 
payment  in  the  Offield  case  were  based  upon  cer- 
tain contingencies,  which  made  both  the  amount 
and  date  uncertain.  The  note  in  that  case  further 
provided,  ''if  the  maker  *  *  *  shall  do  any 
act  whereby  the  value  of  said  property  shall  be 
impaired''  the  whole  amount  shall  at  onece  become 
due  and  payable  and  the  mortgagee  may  proceed 
at  once  to  collect  the  note  and  foreclose  the  mort- 
gage. The  bonds  in  the  present  case  go  forth  bur- 
dened with  no  such  conditions  or  contingencies.  In 
the  Offield  case  the  transaction  was  an  isolated  note, 
where  as  in  the  present  case  the  bond  is  one  of  a 
series  of  bonds  intended  to  be  placed  upon  the 
market  precisely  for  negotiable  purposes.  It  bears 
all  of  the  essential  requisites  of  negotiability.     It 
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contains  an  unconditional  promise  to  pay  a  sum 
certain  in  money.  It  is  made  payable  to  bearer,  or 
in  case  it  is  registered  to  the  registered  holder 
thereof.  Both  the  principal  and  interest  due  thereon 
is  payable  at  a  fixed  future  time,  and  it  is  in  writing 
and  signed  by  the  maker.  The  stipulation  in  ques- 
tion in  no  way  varies,  alters,  or  modifies  in  the 
slightest  the  above  requisities  of  negotiability. 

Whatever  may  be  the  holding  in  the  Offield 
case,  supra,  this  court  is  in  no  way  bound  by  that 
decision.  In  the  case  of  Swift  vs,  Tyson,  16  Peters 
1 ;  10  L.  Ed.  865,  the  Supreme  Court  of  the  United 
Shtates  holds  that  in  questions  of  general  com- 
mercial law  the  state  tribunals  ^^cannot  furnish 
positive  rules  or  conclusive  authority,  by  which  our 
own  judgments  are  to  be  bound  up  and  governed. 
The  law  respecting  negotiable  instruments  may  be 
truly  declared  in  the  language  of  Cicero,  adopted 
by  Lord  Mansfield  in  Luke  vs.  Lyde  (2  Burr  R. 
883)  to  be  in  a  great  measure  not  the  law  of  a 
single  country  only,  but  of  the  commercial  world.^' 


THERE  WERE  NO  EQUITABLE  DEFENSES 
SHOWN  TO  EXIST  AGAINST  THESE 
BONDS,  WHICH  WOULD  DEFEAT  THEIR 
ENFORCEMENT  EVEN  IF  NON-NEGO- 
TIABLE. 

If  this  court  should  conclude  that  the  bonds  are 
non-negotiable  and  subject  to  the  equitable  de- 
fenses on  behalf  of  the  maker,  we  urge  that  they  are 
still  valid  obligations.     The  court  below  held  the 
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bonds  void  because  it  was  of  the  opinion  that  they 
were  issued  by  the  maker  for  the  past  considera- 
tion and  sold  at  90c  on  the  dollar,  which  was  below 
the  minimum  price  named  in  the  mortgage.  We 
urge  upon  the  court  that  the  testimony  does  not 
warrant  the  trial  court  in  reaching  the  conclusion 
that  the  bonds  were  issued  for  a  past  consideration. 
Both  McPhaden  and  Pike  were  paying  money  into 
the  company  to  meet  its  needs,  expecting  the  bonds 
to  be  issued,  and  it  was  not  necessary  for  the 
money  and  bonds  to  pass  at  the  same  amount. 
If  it  were  conceded  that  the  bonds  were  delivered  to 
McPhaden  and  Pike  in  the  first  instance  for  a  past 
consideration,  it  cannot  be  urged  against  the  present 
holder,  the  Bank  of  Montreal,  because  as  between 
the  company  and  the  bank  there  was  a  present 
passing  consideration.  It  advanced  money  upon 
the  faith  and  credit  of  the  bonds  as  collateral.  But 
conceding,  for  the  purpose  of  argument,  that  the 
consideration  between  the  bankrupt  and  the  original 
holder  of  these  bonds  was  a  past  consideration,  it 
was  still  a  sufficient  consideration  for  the  passing 
of  the  bonds: 

Sec.  3416  of  Vol.  2  of  Rem.  &  Bal.  Ann.  Codes 
and  Statutes  of  the  State  of  Washington  reads  as 
follows : 

"Sec.  3416.  Value,  what  constitutes.  Value 
is  any  consideration  sufficient  to  support  a  simple 
contract.  An  antecedent  or  preexisting  debt  con- 
stitutes value;  and  is  deemed  such  whether  the  in- 
strument is  payable  on  demand  or  at  a  future 
time.''    (L'99  p.  346,  Sec.  25.)     This  statute  was  in 
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force  at  the  time  of  the  execution  of  the  bonds  in 
question. 

Our  own  state  court,  as  well  as  courts  general- 
ly, has  held  a  past  consideration  sufficient: 

Spencer  vs.  Alki  Point  Transportation  Co., 
53  Wash.  77,  101  Pac.  509,  131  Amer.  St. 
R.  1053. 

See  also  7  Cyc.  696,  705. 

Neither  does  the  fact  that  the  bonds  were 
delivered  for  90c  upon  the  dollar  render  them  void. 
The  company  admits  receiving  90c  on  the  dollar  for 
these  bonds  from  the  original  holder,  and  it  ob- 
tained $20,000  in  addition  from  tlie  Bank  of  Mont- 
real upon  the  faith  of  the  bonds  first  delivered  to 
it,  and  yet  the  company  has  the  aflrontal  to  come 
into  a  court  of  equity  and  urge  as  a  complete 
defense,  against  the  holders  of  the  bonds,  that  it  re- 
ceived no  adequate  consideration  therefor. 

The  resolution  of  the  Board  of  Directors  of 
September  1,  1908,  authorized  the  allowance  of  a 
commission  of  5  per  cent  of  the  face  value  of  the 
bonds  to  any  agent,  officer  or  trustee  of  the  com- 
pany purchasing  or  selling  any  of  the  said  bonds, 
and  further  approved  the  accounts  of  McPhaden 
and  Pike  with  the  Washington  Steel  &  Bolt  Com- 
pany and  directed  that  the  trustee  he  instructed 
to  deliver  them  bonds  at  a  discount  of  5  per  cent 
and  allowing  them  a  commission  of  5  per  cent  for 
selling  them.  (Exhibit  27.)  (See  also  Exhibits 
28,  29  and  31.) 

The  testimony  clearly  shows  that  both  Mc- 
Phedan  and  Pike  were  allowed  for  the  taking  of 
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these  bonds  the  same  commission  which  the  com- 
pany would  have  been  required  to  pay  had  the 
bonds  been  sold  to  strangers  through  them,  and  the 
cases  are  uniform  in  holding  that  deductions  from 
the  minimum  price  fixed  for  the  sale  of  bonds, 
for  commissions,  costs  of  printing,  traveling  ex- 
penses or  other  expenses  incident  to  the  sale  of  the 
bonds  are  legitimate  and  proper  deductions  there- 
from. The  courts  recognize,  as  they  must,  that  it 
costs  money  to  sell  bonds  whether  it  is  paid  in  the 
way  of  commissions  or  in  the  way  of  salary,  or 
under  the  guise  of  incidental  expenses,  and  this 
does  not  invalidate  the  bonds.  If  the  court,  how- 
ever, should  reach  the  conclusion  that  these  officers 
should  not  be  entitled  to  a  commission  of  5  per  cent 
or  to  a  discount  of  10  per  cent  upon  the  bonds,  it 
is  not  a  defense  under  the  statutes  of  this  state, 
or  the  rule  laid  down  by  the  Supreme  Court  of  this 
state,  but  it  is  only  a  pro  tante  defense,  and  even 
the  original  holders  would  be  entitled  to  a  judg- 
ment against  the  company  for  the  amount  which 
they  paid  for  the  bonds  with  interest  thereon. 

Sec.  3419  Vol.  2  Rem.  &  Bal.  Anno.  Codes  and 

Stat,  of  Wash.,  reads: 

''Sec.  3419.  Lack  of  consideration  as  a  de- 
fense, absence  or  failure  of  consideration  is  matter 
of  defense  as  against  any  person  not  a  holder  in 
due  course;  a  partial  failure  of  consideration  is  a 
defense  pro  tanto,  whether  the  failure  to  ascer- 
tained and  liquidated  amount  or  otherwise.''  (L'99, 
p.  346,  Sec.  28). 

Bay  view  Brewing   Co,   vs.    Techlenherg,    19 
Wash.  469,  53  Pac.  724. 


61 

Hansen  vs,  ThomplinSy  2  Wash.  508,  27  Pac. 
73. 

In  the  case  of  Kinkade  vs,  Witherop,  29  Wash. 

10,  69  Pac.  399,  is  found  a  case  very  similar  to  the 

one  at  bar,  and  the  court  holds  that  the  bonds  which 

were  given  in  payment  of  contractor's  claim  at  the 

rate  of  90c  on  the  dollar  were  valid.     To  show  the 

similarity  of  that  case  to  this,  we  quote  from  page 

17  as  follows: 

'These  bonds  the  appellant  claims  were  illegally 
issued,  and  do  not  constitute  an  indebtedness  of  the 
district.  The  objections  urged  against  them  are 
that  there  was  no  consideration  for  their  issue, 
that  they  were  not  paid  for  in  cash,  that  they  pro- 
vided for  the  payment  of  more  interest  than  the 
statute  permitted,  and  that  they  are  not  negotiable 
in  form.  That  the  bonds  were  issued  to  Costello 
for  an  indebtedness  of  $18,300  actually  due  him 
from  the  district  abundantly  appears  from  the 
record,  and  we  cannot  see  how  it  can  be  said  that 
there  was  no  consideration  for  their  issue.  If  the 
statute  contemplated  or  required  a  sale  for  cash, 
we  think  the  transaction  between  the  parties 
amounted  to  that.  The  bonds  had  been  contracted 
to  Clough  &  Graves  and  were  to  be  delivered  to 
them  when  they  paid  to  the  district  the  purchase 
price  agreed  upon.  If  Costello  had  paid  Clough  & 
Graves  $18,300  for  the  $20,000  worth  of  bonds  re- 
ceived by  him,  and  Clough  &  Graves  had  paid  this 
sum  to  the  district,  and  the  district  had  again  paid 
it  out  to  Costello,  the  transaction  would  have  been 
admittedly  legal.  But  the  actual  transaction  be- 
twen  the  parties  amounted  to  that.  Costello  had  a 
right  to  purchase  the  bonds  from  Clough  &  Graves. 
Clough  &  Graves  owed  the  district  and  the  district 
owed  Costello.  If  the  parties  chose  to  satisfy  these 
mutual  obligations  by  transferring  the  bonds,  cer- 
tainly it  was  not  necessary  to  the  legality  of  the 
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transaction  that  they  actually  pass  the  money  be- 
tween them/' 

These  statutes  and  the  above  decisions  seem 

to  resolve  the  matter  of  consideration,  whether  the 

court  finds  that  it  is  past  or  partial,  in  favor  of  the 

appellant. 


ESTOPPEL. 

We  next  contend  that  the  bankrupt  is  estopped 
from  interposing  defenses  to  the  bonds  in  question, 
which  it  seeks  to  interpose,  and  this  estoppel  applies 
to  all  the  bonds  alike.  This  contention,  we  assume, 
v/ould  be  useful  to  us  only  in  the  event  that  this 
court  should  hold  the  bonds  to  be  non-negotiable 
instruments.  Much  that  we  have  said  bearing  upon 
this  point  concerning  the  bonds  held  by  the  Bank  of 
Montreal  is  applicable  to  all  other  bonds,  and  much 
that  is  said  here  is  applicable  to  those  bonds. 

With  the  substance  of  the  bonds  in  mind,  as 
shown  by  the  opening  statement,  it  must  be  con- 
ceded that  if  the  bonds  are  not  negotiable  it  is  be- 
cause of  their  technical  wording  and  not  because 
they  were  so  designed  or  dealt  with,  and  the  hidden 
technicality  is  such  as  would  not  have  been  dis- 
covered by  the  ordinary  dealer  in  bonds.  The  bonds 
have  all  the  appearances  of  negotiable  paper  and 
passed  by  delivery.  Further,  the  Washington  Steel 
&  Bolt  Company,  in  closing  each  bond  witnesses 
upon  its  face  that  it  was  signed  and  executed  and 
the  corporate  seal  affixed,  ''pursuant  to  legal  au- 
thority in  them  vested  to  that  end.''    The  mortgage 
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is  pregnant  with  recitals  of  corporate  action  fully 
justifying  the  issuance  of  the  bonds.  In  this  form 
the  bonds  were  given  out  and  sold  to  investors 
for  money  or  other  valuable  consideration.  The 
purchasers  of  these  bonds  registered  their  holdings 
without  complaint  being  made,  and  the  company 
issuing  the  bonds,  in  recognition  of  their  liability 
thereon,  paid  at  least  two  years  interest. 

Even  if  there  were  fatal  equities,  which  we  do 
not  concede,  existing  between  McPhaden  and  the 
bankrupt,  they  should  not  avail  against  the  present 
holders  of  the  bonds.  These  bonds,  although  they 
be  held  not  technically  negotiable,  have  acquired  in 
the  course  of  business  custom  a  semi-negotiable 
character.  The  bankrupt,  in  passing  the  bonds  to 
McPhaden,  conferred  upon  him  the  apparent  ab- 
solute ownership  with  apparent  power  to  sell  and 
convey  a  good  title,  and  we  believe  the  rule  to  be 
that  where  the  owner  of  non-negotiable  commercial 
paper  has  assigned  or  delivered  it  to  another  in  the 
method  commonly  employed  by  all  mercantile  com- 
munities for  such  transfers,  or  in  the  method  stated 
upon  the  face  of  the  instruments  for  such  transfer, 
he  thereby  clothes  such  other  with  such  apparent 
insignia  of  title  and  complete  ownership  as  will 
estop  him  as  owner  from  setting  up  equities  against 
purchasers  in  good  faith  for  value.  That  is,  such 
a  person  cannot,  in  an  action  upon  such  securities, 
urge  the  fact  that  the  title  was  not  absolute  and 
perfect  in  the  person  to  whom  the  securities  had 
been  thus  assigned  or  delivered.    If  this  were  not  so. 
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a  corporation  would  be  afforded  a  convenient  way 
of  escape  in  all  cases  where  its  own  negligence  or 
carelessness  or  unbusinesslike  dealing  with  its  in- 
ternal affairs  had  misled  others  into  the  purchase 
of  its  own  securities. 

Aside  from  but  kindred  to  the  matter  of  estop- 
pel we  urge  that  the  trustee  in  bankruptcy  is  in  this 
action  going  counter  to  the  well  known  principle 
that  one  cannot  plead  his  own  wrong  to  relieve 
himself  from  the  obligation  of  an  executed  contract 
whose  benefits  he  has  retained,  and  also  the  rule 
that  he  who  comes  into  equity  must  come  in  with 
clean  hands  and  he  who  seeks  equity  must  do 
equity. 

In  the  case  of  Sioux  City  Terminal  R,  &  W,  Co. 
vs.  Trust  Co.  of  N.  A.,  82  Fed.  124;  27  C.  C.  A.  73, 

the  court,  in  its  syllabus,  says: 

^*A  mortgage  given  by  a  corporation  to  secure 
a  debt  in  excess  of  the  amount  of  indebtedness  which 
it  had  power  under  the  statute  to  contract  is  bind- 
ing on  the  corporation  and  its  subsequent  creditors, 
where  the  corporation  has  received  the  full  consider- 
ation for  the  debt  secured,  and  the  transactions 
were  free  from  fraud.'' 

^^After  a  corporation  has  negotiated  and  re- 
ceived the  proceeds  of  bonds  secured  by  a  mortgage 
executed  by  its  officers,  sealed  with  its  corporate 
seal,  and  reciting  that  it  was  executed  by  authority 
of  the  corporation,  both  the  corporation  and  its  sub- 
sequent creditors  are  estopped  from  denying  the 
validity  of  the  mortgage  because  its  execution  was 
not  authorized  by  a  proper  resolution  of  its  Board 
of  Directors.'' 

In  discussing  facts  similar  to  the  one  at  bar 
the  court  in  that  case  (p.  134),  says: 


65 

HI 


The  corporation  does  not  offer  to  return  the 
moneys  which  it  received  upon  this  mortgage,  but 
seeks  to  retain  all  its  benefits  and  to  repudiate  all 
its  burdens.  It  will  be  soon  enough  for  the  chance- 
lor  to  stay  his  hands  from  the  enforcement  of  these 
contracts  and  soon  enough  for  him  to  set  them  aside, 
when  the  corporation  returns  to  the  complainant  the 
moneys  it  received  upon  them.  Until  then,  good 
faith,  justice,  and  equity  demand  their  enforce- 
ment. A  man  cannot  plead  his  own  wrong  to  re- 
lieve himself  from  the  obligations  of  an  executed 
contract  whose  benefits  he  retains,^'  and  further, 
after  a  view  of  the  authorities  the  court  concludes 
as  follows: 

^These  decisions  do  not  rest  upon  the  principle 
of  estoppel,  nor  depend  upon  the  creditors'  ignor- 
ance of  the  excessive  indebtedness.  They  stand 
upon  the  rule  that  he  who  seeks  equity  must  do 
equity,  and  upon  the  principle  that  one  may  not  at 
any  time  accept  the  benefits  and  repudiate  the  bur- 
dens of  his  contracts.'' 

In  the  case  of  Wright  vs,  Hughes^  12  Amer. 

St.  Rep.  412  (119  Ind.  324),  the  court,  in  dealing 

with  a  mortgage  given  by  a  corporation  to  secure 

the  payment  of  money,  announced  the  doctrine  as 

follows : 

^'It  is  not  equitable  to  ask  a  court  of  conscience 
to  avoid  a  mortgage  given  to  secure  borrowed  money 
without  offering  to  return  the  money  which  has 
been  received.  Having  received  the  full  benefit  of 
the  contract,  it  would  now  be  a  glaring  injustice  to 
allow  those  representing  the  corporation  to  set  it 
aside  and  retain  the  benefit  by  sustaining  their 
contention  that  the  loan  was  ultra  vires:  especially 
as  this  doctrine  only  concerns  the  corporation  in 
its  relations  with  the  state  and  with  its  stockhold- 
ers, and  is  never  entertained  where  it  will  injure 
innocent  third  persons:  Bissel  vs,  Michigan  South- 
ern, Etc,  R.  R.  Co.,  22  N.  Y.  258." 
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In  the  case  of  the  First  Nat,  Bank  of  Hailey 
vs,  G.  V,  B,  Min,  Co.,  89  Fed.  439,  the  doctrine  is 
announced  as  follows,  quoting  from  syllabus: 

^Where  the  chief  officers  of  a  corporation  are 
in  reality  its  owners,  holding  nearly  all  of  its  stock, 
and  are  permitted  to  manage  the  business  by  the 
directors,  who  are  only  interested  nominally  or  to 
a  small  extent  and  are  controlled  entirely  by  the 
officers,  the  acts  of  such  officers  are  binding  on 
the  corporation,  which  cannot  escape  liability  as  to 
third  persons  dealing  with  it  in  good  faith  on  the 
pretense  that  such  acts  were  ultra  viresJ' 

In  the  case  of  Bensiek  vs,  Thomas,  66  Fed.  104, 
the  court  says  on  page  110  of  its  opinion,  as  fol- 
lows: 

*'In  the  case  of  Plank-Road  Co.  vs.  Mtirray,  15 
111.  336,  the  facts  were  that  the  directors  of  the 
company  had  borrowed  money  without  authority, 
and  had  given  a  mortgage  upon  the  company's 
property  to  secure  it.  It  was  held  that,  inasmuch 
as  the  company  had  received  the  money,  and  used 
it,  it  was  estopped  from  questioning  the  authority 
of  the  officers  who  had  made  the  loan.  Also^  in 
Troup's  Case,  29  Beav.  353,  357,  it  was  decided  bv 
the  master  of  the  rolls  that,  when  the  directors  of 
a  company  have  no  power  to  borrow  money,  a  per- 
son lending  money  to  the  company  cannot  enforce 
payment  of  it  against  the  company,  unless  it  has 
been  bona  fide  applied  to  the  purposes  of  the  com- 
pany, but  that,  if  so  applied,  a  recovery  against 
the  company  may  be  had.'' 

We  have  not  set  forth  the  facts  in  these  cases 
from  which  quotations  are  made  because  the  quota- 
tions refer  particularly  to  a  doctrine  which  we  ask 
be  applied  to  the  facts  in  this  case.  The  corpora- 
tion borrowed  money  here,  has  not  returned  it,  has 


67 

not  offered  to  return  it,  but  retains  all  the  benefits 
of  the  transaction,  and  yet  seeks  to  repudiate  it. 

The  following  cases  also  support  our  conten- 
tion: 

Pittsburg  C,  C.  &  L.  Ry,  Co,  vs,  Lynde,  44 

N.  E.  596;  55  Ohio  St.  23;  172  U.  S.  493. 

Ind,  &  III.  Cent.  Ry.  Co.  vs.  Sprague,  103 
U.  S.  756;  26  L.  Ed.  554. 

City  of  Antonio  vs.  Mehaffy^  96  U.  S.  316, 
24  L.  Ed.  816. 

In  the  case  of  Pittsburg  C.  C.  &St.  L.  Ry.  Co. 
vs.  LyndCy  the  opinion  discloses  that  Benj.  E.  Smith 
was  president  of  the  company  issuing  bonds  and  as 
such  president  he  had  the  custody  of  the  bond  issue. 
Without  knowledge  or  consent  of,  or  authority  from 
the  Board  of  Trustees  and  without  consideration 
moving  to  the  company  Smith  negotiated  and  pledg- 
ed certain  of  the  bonds,  for  his  private  use.  It  was 
claimed  that  the  bonds  which  were  thus  pledged 
were  not  negotiable  instruments  and  did  carry  with 
them  protection  to  innocent  purchasers  for  value. 
The  court,  in  dealing  with  the  matter  and  treating 
it  independently  of  the  question  whether  or  not  the 
bonds  were  negotiable,  said: 

^'Independently  of  the  rule  of  law  designed  to 
protect  and  give  currency  to  negotiable  paper,  those 
principles  of  natural  justice  universally  applicable 
to  the  affairs  of  mankind,  when  applied  to  this 
transaction,  would  seem  to  demand  the  protection 
of  the  defendant  in  error  as  against  the  maker  of 
the  bonds  and  all  who  stand  in  its  shoes.  He  was 
wholly  free  from  fault  in  connection  with  the  trans- 
action. Each  bond  contained  a  declaration  of  its 
transmissibility  from  hand  to  hand  by  mere  de- 
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livery.  He  found  them  for  sale  before  they  were 
due  in  the  market  where  such  securities  are  usually 
offered  for  sale  and  bought  them  at  their  fair  mar- 
ket value,  without  notice  of  any  infirmity  in  their 
title.  Soon  thereafter  he  took  them  to  the  Union 
Trust  Company,  in  New  York  City,  the  agents  of 
the  maker  especially  appointed  to  register  its  bonds, 
and  caused  them  to  be  registered  in  his  name  on  its 
books.  What  more  could  even  the  highest  degree 
of  prudence  or  diligence  demand  of  him?  On  the 
other  hand,  the  maker  of  the  bonds,  a  railway  com- 
pany, capable  of  acting  through  agents  only,  placed 
these  bonds  in  the  custody  of  its  president,  an  agent 
clothed  with  high,  though  possibly  not  clearly  de- 
fined, powers.  The  bonds  were  perfect  obligations, 
bearing  on  their  face  a  certificate  of  authentication 
by  the  trustee,  and  containing  an  express  declara- 
tion of  their  transmissibility  from  hand  to  hand  by 
mere  delivery.  He  was,  up  to  and  long  after  the 
time  these  bonds  were  negotiated,  continued  as 
president  of  the  different  consolidated  companies 
as  they  were  successively  formed.  The  companies 
thus  held  him  out  to  the  world  as  one  who  could 
be  trusted  to  transact  matters  of  importance.  Under 
these  circumstances,  what  can  be  found  tending  to 
excite  a  doubt  in  the  most  cautious  mind  respecting 
his  power  to  dispose  of  bonds  so  intrusted  to  him? 
If  the  maker  of  these  bonds  and  those  who  must 
abide  by  their  title  can  shift  the  responsibility  and 
consequent  loss  resulting  from  this  transaction  from 
themselves  to  the  holder  of  the  bonds,  it  must  be  by 
the  application  of  some  stern  rule  of  law  founded 
upon  considerations  of  public  policy.'' 

In  Ind,  &  Cent,  Ry.  Co,  vs,  Sprague^  supra,  the 

supreme  court  of  the  United  States  says: 

'The  bonds  for  the  payment  of  money  with 
interest  warrants  attached  are  everywhere  encour- 
aged as  safe  and  convenient  mediums  for  the  set- 
tlement of  balances  among  the  mercantile  men  and 
any  course  of  judicial  decisions  calculated  to  re- 
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strain  or  impede  their  free  and  unembarrassed  cir- 
culation would  be  contrary  to  the  soundest  prin- 
ciples of  public  policy/' 

Guided  by  this  principle,  the  Supreme  Court  pro- 
tected bonds  in  the  hands  of  an  innocent  purchaser 
who  took  them  from  the  president  of  the  company 
issuing  the  bonds,  although  the  president  did  not 
own  the  bonds  and  had  no  authority  to  dispose  of 
them. 

In  the  case  of  City  of  Antonio  vs,  Mehaffy  there 
was  involved  city  warrants  or  certificates.  The  city 
was  sued  upon  these  certificates  by  an  innocent 
purchaser  for  value.  The  city  defended  upon  the 
ground  that  it  had  no  statutory  authority  to  issue 
such  certificates,  and  that  they  were  not  negotiable. 
The  court  in  passing  upon  the  question  said: 

^'The  city  is  estopped  by  the  recital  on  the  face 
of  the  securities  to  deny  its  verity.  A  bona  fide 
purchaser  had  a  right  to  regard  it  as  true,  and  was 
not  bound  to  look  further.  Comrs.  vs,  Aspinwall, 
21  How.  539  (62  U.  S.  XVI.,  208)  ;  Mercer  Co.  vs. 
Racket,  1  Wall.  83  (68  U.  S.  XXL,  548);  Grand 
Chute  vs.  Winegar,  15  Wall.  355  (82  U.  S.  XXL, 
170) ;  San  Antonio  vs.  Gould  (supra).'' 

''The  principal  securities  delivered  to  the  com- 
pany were  not  bonds,  because  they  were  unsealed; 
but  this  is  immaterial.  The  twelfth  section,  under 
which  they  were  issued,  expressly  declared  that 
those  charged  with  the  duty  of  subscribing  ''May 
issue  bonds  bearing  interest,  or  otherwise  pledge 
the  faith  of  the  city." 

"The  securities  issued  v/ere  within  the  latter 
category.  If  that  clause  were  w^anting,  we  should 
have  no  difficulty  in  holding  that  the  city  was,  under 
the  circumstances,  estopped  from  denying  their  va- 
lidity.   The  doctrine  of  ultra  vires,  whether  invoked 
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for  or  against  a  corporation,  is  not  favored  in  the 
law.  It  should  never  be  applied  where  it  will  de- 
feat the  ends  of  justice,  if  such  a  result  can  be 
avoided.  Whatney  Arms  Co,  vs.  Barlow,  63  N.  Y. 
62. 

In  the  case  of  Wesson  vs.  Town  of  Mi.  Vernon, 
98  Fed.  804-808,  the  court,  in  quoting  on  the  ques- 
tion of  estoppel  from  Hackett  vs,  Ottawa,  99  U.  S. 
86,  and  other  decisions,  says  as  follows: 

^The  bonds  in  suit,  by  their  recital  of  the  titles 
of  the  ordinances  under  which  they  were  issued, 
in  effect  assured  the  purchaser  that  they  were  to 
be  used  for  municipal  purposes,  with  the  previous 
sanction,  duly  given,  of  a  majority  of  the  legal 
voters  of  the  city.  If  he  would  have  been  bound, 
under  some  circumstances,  to  take  notice,  at  his 
peril,  of  the  provisions  of  the  ordinances,  he  was 
relieved  from  any  responsibility  or  duty  in  that 
regard  by  reason  of  the  representation,  upon  the 
face  of  the  bonds,  that  the  ordinance  under  which 
they  were  issued  were  ordinances  ''providing  for 
a  loan  for  municipal  purposes.''  Such  a  representa- 
tion by  the  constituted  authorities  of  the  city,  under 
its  corporate  seal,  would  naturally  avert  suspicion 
of  bad  faith  upon  their  part,  and  induce  the  pur- 
chaser to  omit  an  examination  of  the  ordinances 
themselves.  It  was,  substantially,  a  declaration  by 
the  city,  with  the  consent  of  a  majority  of  its  legal 
voters,  that  purchasers  need  not  examine  the  ordi- 
nances, since  their  title  indicated  a  loan  for  muni- 
cipal purposes.  The  city  is  therefore  estopped,  by 
its  own  representations,  to  say,  as  agains  a  bona 
fide  holder  of  the  bonds,  that  they  were  not  issued 
or  used  for  municipal  or  corporate  purposes.  It 
can  not  now  be  heard,  as  against  him,  to  dispute 
their  validity.  Had  the  bonds,  upon  their  face, 
made  no  reference  whatever  to  the  charter  of  the 
city,  or  recited  only  those  provisions  which  empow- 


i 


71 

ered  the  council  to  borrow  money  upon  the  credit 
of  the  city,  and  to  issue  bonds  therefor,  the  liabil- 
ity of  the  city  to  him  could  not  be  questioned.  Much 
less  can  it  be  questioned,  in  view  of  the  additional 
recital  in  the  bonds,  that  they  were  issued  in  pur- 
suance of  an  ordinance  providing  for  a  loan  for 
municipal  purposes;  that  is,  for  purposes  author- 
ized by  its  charter.  Supervisors  vs.  Schenck,  5  Wall. 
772,  18  L.  Ed.  556.  It  would  be  the  grossest  in- 
justice, and  in  conflict  with  all  the  past  utterances 
of  this  court,  to  permit  the  city,  having  power 
under  some  circumstances  to  issue  negotiable  securi- 
ties, to  escape  liability  upon  the  ground  of  the  fal- 
sity of  its  own  representations,  made  through  offi- 
cial agents,  and  under  its  corporate  seal,  as  to  the 
purposes  with  which  these  bonds  were  issued. 
Whether  such  representations  were  made  inadvert- 
ently, or  with  the  intention,  by  the  use  of  inaccurate 
titles  of  ordinances,  to  avert  inquiry  as  to  the  real 
object  in  issuing  the  bonds,  and  thereby  facilitate 
their  negotiation  in  the  money  markets  of  the  coun- 
try, in  either  case  the  city,  both  upon  principle 
and  authority,  is  cut  off  from  any  such  defense.'' 

In   the    case    of   Dorain,   Admx,    vs.    City   of 

Chreveporty  28  Fed.  287,  the  court,  upon  the  ques- 
tion of  estoppel  says  (Syllabus)  : 

"Under  the  power  vested  by  statute  in  a  muni- 
cipal corporation  whereby  it  may  contract  for  the 
making  of  public  improvements  and  issuance  of 
bond  the  payment  for  the  work  performed,  a  bond 
was  issued  for  work  actually  done,  becomes  a 
voucher  or  evidence  of  indebtedness  to  that  extent 
and  may  be  recovered  upon  by  the  assignee  in  good 
faith  even  though  such  corporation  had  never  been 
specifically  empowered  to  issue  negotiable  paper.'' 

On  page  290  the  court  further  says: 

"If  the  ordinance  in  this  case  seems  to  leave 
something  to  be  effected  by  suppleemntal  ordinances 
the  city  alone  was  able  to  supply  them.     Indeed, 
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the  law  would  be  a  trap  for  unwary  creditors  if 
she  is  allowed,  in  this  case,  to  enjoy  all  the  advan- 
tages of  her  errors,  and  the  plaintiff  to  be  visited 
by  all  of  the  destruction.  If  the  bonds  are  treated 
as  commercial  instruments,  the  statute  (section 
2448),  would  not  affect  their  validity,  because  the 
city  would  be  estopped  by  the  recitals  in  the  se- 
curities. She  would  not  be  allowed  to  deny  the 
declaration  therein  made  that  the  law  had  been 
complied  with.  Louisville ^  Etc,  R,  Co,  vs.  Letson^ 
2  How.  539;  Mercer  Co.  vs.  Racket,  1  Wall.  83; 
Grand  Chute  vs.  Winegar,  15  Wall.  355;  San  An- 
tonio vs.  Mehaffy,  96  U.  S.  314.'' 

By  an  examination  of  the  bonds  and  the  mort- 
gage in  this  case  it  will  appear  that  their  broad 
language  under  the  principles  announced  in  the 
above  quotations  fully  estopped  the  bankrupt  in 
this  case  from  interposing  the  defense  it  is  urging 
to  defeat  these  bonds. 

This  court,  in  passing  upon  a  similar  state- 
ment of  facts,  and  discussing  the  question  of  estop- 
pel, in  the  case  of  United  States  Savings  &  Loan 
Company  vs.  Convent  of  St.  Rose,  133  Fed.  354, 
said  as  follows: 

^^2.  Conceding,  for  the  purpose  of  this  opinioi., 
that  the  appellee  was  not  authorized  to  become  a 
shareholder  in  the  stock  of  appellant  for  the  pur- 
pose of  securing  a  loan  of  money  to  enable  it  to  build 
a  convent  on  the  land  mortgaged,  it  does  not  neces- 
sarily follow  that  the  court  should  set  aside  and 
annul  the  contract  on  that  ground.  The  mort- 
gage in  this  case  was  given  under  and  in  pursuance 
of  the  contract  made  between  the  parties.  It  was 
an  executed  contract.  Appellant  paid  $7,000  to 
appellee,  and  did  everything  which  it  agreed  to  do. 
Appellee  has  received  the  fruits  and  benefits  of  the 
contract,  but  has  not  paid  all  the  money  agreed  to 
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be  paid  thereon  by  the  terms  of  the  written  con- 
tract. Can  it  now  successfully  defeat  the  contract 
by  the  plean  of  ultra  vires?  _It  must  be  remembered 
that  we  are  called  upon  to  deal  directly  with  the 
rule  as  applied  to  private  corporations,  where  the 
contract  has  been  fully  executed  by  the  party  against 
whom  the  plea  of  ultra  vires  is  invoked,  as  disting- 
uished from  the  rule  which  is  applied  to  cases  of 
executory  contracts  or  contracts  made  by  public  or 
quasi  public  corporations,  which  owe  important 
duties  to  the  public.  The  general  rule  applicable 
to  the  case  in  hand  is  expressed  in  5  Thompson  on 
Corporations,   Sec.   6016,   as  follows: 

''  'The  great  mass  of  judicial  authority  seems  to 
be  to  the  effect  that  where  a  private  corporation 
has  entered  into  a  contract  in  excess  of  its  granted 
powers,  and  has  received  the  fruits  or  benefits  of 
the  contract,  and  an  action  is  brought  against  it  to 
enforce  the  obligation  on  its  part,  it  is  estopped 
from  setting  up  the  defense  that  it  had  no  power 
to  make  it.' '' 


MOTION  TO  DISMISS. 

The  Washington  Trust  Company  was  in  doubt 
whether  the  order  of  the  court  directing  an  im- 
mediate sale  of  the  property  for  cash  was  a  ^'pro- 
ceeding  in  bankruptcy,''  under  Section  24b,  or  a 
'^controversy  arising  in  a  bankruptcy  proceeding," 
under  Section  24a.  It,  therefore,  brought  this  cause 
here  on  Petition  for  Review,  as  well  as  appeal  that 
the  whole  matter  may  properly  come  before  the 
court  and  be  decided  upon  the  merits  in  one  or  both 
of  the  proceedings. 

The  respondent,  Mr.  Chavelle,  has  made  a 
Motion  to  Dismiss  the  Petition  for  Review  upon 
the  grounds  that  an  appeal  is  the  proper  proceed- 
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ing  and  the  further  ground  that  no  certified  copy 
of  the  record  accompanied  the  petition  for  review. 
It  needs  but  a  casual  examination  into  the  au- 
thorities to  conclude  that  there  is  considerable  con- 
fusion in  the  practice  concerning  the  office  of  ap- 
peal and  the  office  of  a  Petition  for  Review,  and 
we  understand  the  practice  to  be  that  where  there 
is  doubt,  the  litigate,  to  insure  a  full  and  complete 
review  of  all  points  involved  in  the  controversy, 
may  persue  an  appeal  and  at  the  same  time  a  peti- 
tion for  review,  and  that  the  Circuit  Court  of  Ap- 
peals will  consolidate  them,  consider  both  and  de- 
termine the  matters  complained  of  in  either  or  both 
proceedings,  as  the  case  may  require.    To  this  effect 

see: 

Collier  on  Bankruptcy   (8th  ed),  434,  435, 

436. 
Lockman  vs.  Lang  et  aL,  132  Fed.  1. 

Fisher  vs.  Cushman  et  al.,  103  Fed.  860. 
In  re  Worcester  County  Derby  vs.  Worces- 
ter Co.,  102  Fed.  808. 

In  the  last  case  above  cited  the  court  held,  syl- 
labus 3,  a  party  who  is  in  doubt  as  to  his  right  to 
appeal  from  an  order  in  bankruptcy,  may,  in  addi- 
tion to  taking  an  appeal,  file  a  Petition  for  Review 
under  Section  24b  of  the  Bankruptcy  Act,  and  the 
Circuit  Court  of  Appeals  may  determine  the  mat- 
ters complained  of  in  either  or  both  proceedings  as 
it  shall  determine  to  be  appropriate.  We  believe 
the  above  is  sufficient  authority  for  the  propriety 
of  pursuing  a  petition  for  review  and  also  an  ap- 
peal. 
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Answering  the  other  ground  of  the  Motion  to 
Dismiss,  we  call  the  court's  attention  to  the  fact 
that  copies  of  the  orders  and  proceedings  sought 
to  be  reviewed  were  attached  to  the  petition,  and 
that  authenticated  copies  followed  later  as  a  part 
of  the  record  on  appeal.  The  record  is  lengthy,  at 
most,  and  the  expense  of  taking  this  matter  to  the 
Circuit  Court  of  Appeals  is  heavy,  and  it  would 
have  been  idle  and  serve  no  good  purpose  to  have 
doubled  the  record  by  having  a  certified  copy  filed 
with  the  Petition  for  Review,  and  later  have  it  dup- 
licated in  connection  with  the  appeal.  We  take  it 
the  statute  does  not  require  the  certified  copy  to  be 
filed  the  same  moment  as  the  petition  for  review. 
These  matters  are,  to  all  intents  and  purposes,  con- 
solidated, argued  together  and  will  be  determined 
together,  and  one  record  supplies  the  needs  of  the 
court  and  satisfies  the  provisions  of  the  statute,  so 
we  feel  that  the  motion  to  dismiss  the  petition  for 
review  should  not  be  granted. 


THE  SALE  OF  THE  PROPERTY  FOR  CASH, 
FREE  OF  ENCUMBRANCE: 

The  specifications  of  error  referring  to  the 
court  confirming  the  order  of  sale  and  refusing  the 
right  of  the  mortgagee  to  foreclose  are  contained  in 
Nos.  5,  6,  7,  8,  73,  75  and  76. 

The  propriety  of  the  court  confirming  the  or- 
der of  the  referee  directing  an  immediate  sale  of 
the  property  for  cash,  free  of  encumbrances,  is 
sought  to  be  reviewed  by  appeal  and  by  Petition 
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for  Review,  and  this  argument  is  made  in  support 
of  the  appeal  as  well  as  the  Petition  for  Review. 

The  property  in  question  consists  of  about  nine 
acres  of  land  located  at  Edmonds,  Snohomish  Coun- 
ty, Washington,  and  certain  machinery  which  was 
used  in  connection  with  the  manufacture  of  bolts, 
and  the  building  in  which  it  was  situated.  The 
building  and  machiney  have  greatly  deteriorated, 
and  the  evidence  introduced  upon  the  trial  was 
predicated  upon  an  area  of  25  acres  of  tide  lands 
when  there  was  about  three  acres  of  tide  lands. 

If  the  bonds  are  held  valid,  as  we  believe  they 
will  be,  there  will  be  no  equity  whatsoever  for  the 
general  creditors  in  this  property,  and  the  trustee 
in  bankruptcy  for  creditors  could  have  no  interest 
therein,  and  in  our  judgment,  has  never  had  any 
interest  in  the  property  because  the  mortgage  in- 
debtedness has  always  far  exceeded  its  fair  market 
value.  The  bond  holders  are  the  only  persons  who 
will  be  injured  by  the  sacrifice  of  this  property,  and 
the  only  persons  who  will  be  benefitted  by  its  con- 
servation or  preservation,  and  the  only  way  in 
which  they  can  protect  their  investment  and  pre- 
vent a  sacrifice  of  it  at  a  forced  sale  is  to  be  per- 
mitted to  use  their  bonds  in  answering  any  bid 
which  they  might  make.  So  we  contend  that  until 
the  validity  of  the  bonds  is  determined  no  sale  should 
be  ordered  of  this  property,  and  further,  that  when 
a  sale  is  ordered  that  the  bond  holders  or  this  trus- 
tee for  the  bond  holders  should  be  permitted  to  use 
their  bonds  in  answering  their  bids. 
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The  trust  deed  itself  permitted  and  authrjrized 
the  holders  of  the  bonds  to  use  their  bonds  at  the 
foreclosure  sale  of  this  property.    The  provision?  of 
the  deed  relating  thereto  are  as  follows: 

''It  is  hereby  further  covenanted,  agreea  and 
declared  that  in  case  any  sale  shall  be  made  of  the 
said  Washington  Steel  &  Bolt  Company's  factory  or 
factories,  wharf  or  wharves,  plant  or  plants,  prop- 
erty, rights  and  privleges,  covered  or  intended  to  be 
covered  by  this  indenture,  or  pursuant  to  or  under 
a  decree  of  judgment  of  a  court  of  competent  juris- 
diction, the  purchaser  or  purchasers  at  such  sale 
shall  after  first  paying  in  enough  to  cover  the  costs 
and  expenses  of  the  foreclosure  suit  and  sale,  and 
any  unpaid  compensation  or  charges  of  the  trustee, 
and  such  other  charges  or  expenses  of  the  property 
pending  the  foreclosure  as  the  court  having  juris- 
diction of  the  suit,  shall  require  to  be  paid  in  cash, 
shall  have  the  right  and  shall  be  entitled  in  making 
settlement  for,  and  in  payment  of  the  purchase 
money,  to  deliver  to  the  trustee,  or  in  case  of  a 
judicial  sale  to  the  person  or  persons  legally  ap- 
pointed and  qualified  to  receive  the  payment  of  such 
purchase  money,  any  of  the  bonds  or  coupons  se- 
cured by  this  indenture  held  by  such  purchaser  or 
purchasers,  and  to  use  and  apply  the  same  in  or 
towards  the  payment  of  such  purchase  money,  reck- 
oning and  computing  the  said  bonds  and  coupons 
at  a  sum  equal  to  and  not  exceeding  that  which 
would  be  payable  out  of  the  net  proceeds  of  such 
sale,  if  made  for  money  to  the  purchaser  or  pur- 
chasers, as  the  holder  or  holders  of  the  said  bonds 
or  coupons  for  his  or  their  just  share  and  propor- 
tion, in  that  character,  of  such  net  proceeds  upon 
a  due  accounting,  apportionment  and  distribution 
thereof;'  (See  Article  V.,  Trust  Deed,  p.  304,  Rec- 
ord.) 

'It  is  hereby  covenanted,  agreed  and  declared 
that  at  any  sale  of  the  property,  plant  or  plants, 
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rights  or  privileges  hereby  conveyed,  whether  made 
by  virtue  of  any  power  herein  granted,  or  by  judic- 
ial authority,  the  trutee  upon  request  of  the  holders 
of  three-fourths  in  amount  of  the  said  bonds,  then 
outsanding,  may  bid  for  and  purchase  or  cause  to 
be  bid  for  and  purchased,  the  same,  for  and  on  be- 
half of  all  the  holders  of  the  bonds  hereby  secured, 
and  then  outstanding,  in  the  proportion  of  the  re- 
spective interests  of  such  bond  holders,  at  a  price 
not  exceeding  the  whole  amount  of  such  outstand- 
ing bonds  at  the  par  value  thereof,  which  the  in- 
terest accrued  thereon,  and  the  expenses  of  such 
sale/'     (Article  VIL,  Trust  Deed,  p.  306.) 

The  District  Court  heard  the  petition  for  re- 
view of  the  order  directing  a  sale  of  the  property  at 
the  same  time  that  it  heard  the  petition  for  review 
upon  the  other  branches  of  the  case,  and  passed 
upon  both  at  the  same  time.  The  court  held  valid 
$10,000  of  the  bonds  so  at  the  time  the  court  con- 
firmed the  order  directing  sale  of  the  property  there 
were  bonds  established  as  valid,  which  were  liens 
upon  this  property,  and  the  court  directed  that  these 
bonds  be  paid  out  of  the  proceeds  of  the  sale.  The 
Washington  Trust  Company  was  not  bound  under 
the  terms  of  its  trust  deed  to  advance  its  own  money 
for  the  purpose  of  securing  a  fair  bid  at  the  sale, 
and  thereby  protect  its  bond  holders,  and  preventing 
the  sacrifice  of  the  property.  The  referee  refused 
to  permit  the  bond  holders  to  use  their  bonds  in  the 
purchase  of  this  property.  The  District  Court, 
however,  held  some  of  the  bonds  valid,  and  we  re- 
quested permission  to  use  these  bonds  in  bidding  at 
the  sale.  This  request  was  denied  by  the  court, 
and  in  order  to  bring  the  matter  fairly  to  the  court's 
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attention  and  preserve  our  exception,  we  proposed 
the  following  provisions,  which  the  court  also  de- 
nied: 

These  provisions  are  as  follows,  to-wit : 

21.  IT  IS  FURTHER  ORDERED,  CONSID- 
ERED, ADJUDGED  and  DECREED  that  any 
holder  or  holders  of  the  bonds  or  coupons  secured 
by  this  mortgage,  according  to  the  terms  of  this 
decree,  if  successful  as  bidder  or  bidders  at  said 
sale,  may,  after  first  paying  in  enough  to  cover  all 
proper  and  lawful  charges  and  demands  which  may 
be  made  by  the  trustee,  the  Washington  Trust  Com- 
pany, including  its  compensation  and  the  compensa- 
tion of  its  attorneys,  and  also  paying  in  such  por- 
tion of  the  expenses  of  this  bankruptcy  proceeding 
as  should  be  paid  by  the  holders  of  said  bonds,  use 
such  bonds  and  coupons  to  apply  toward  the  pay- 
ment of  the  purchase  money,  reckoning  and  comput- 
ing the  said  bonds  and  coupons  at  a  sum  equal  to 
and  not  exceeding  that  which  would  be  payable  to 
such  bond  holder  or  holders  as  such  out  of  the  net 
proceeds  of  such  sale  if  made  for  cash. 

22.  IT  IS  FURTHER  ORDERED,  ADJUDG- 
ED and  DECREED  that  the  Washington  Trust 
Company  may,  as  trustee  for  the  holders  of  said 
bonds,  with  their  consent,  after  first  paying  in 
money  sufficient  to  cover  such  portion  of  the  ex- 
penses of  this  bankruptcy  proceeding  as  should  be 
paid  by  the  bond  holders,  become  a  bidder  at  said 
sale  and  may  use,  in  making  settlement  for  and  in 
payment  of  the  purchase  money  to  account  to  the 
trustee  in  bankruptcy,  any  and  all  of  the  bonds  or 
coupons  secured  by  said  mortgage  and  held  valid 
by  this  decree,  and  may  use  and  apply  the  same  in 
and  toward  the  payment  of  the  purchase  money 
reckoning  and  computing  said  bonds  and  coupons 
at  a  sum  equal  to  and  not  exceeding  that  which 
would  be  payable  out  of  the  net  proceeds  of  said 
sale,  were  the  purchase  price  paid  in  cash,  to  the 
holders  of  such  used  bonds. 
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We  charge  as  error  the  court's  refusal  to  pro- 
vide that  the  bond  holders  might  in  some  way  use 
their  bonds  in  bidding  at  the  sale. 

The  bond  holders,  whose  bonds  had  been  de- 
clared valid,  were  entitled,  as  a  matter  of  right,  to 
have  the  above  provisions  inserted  in  the  decree,  or 
have  their  right  to  use  their  bonds  protected  in  some 
appropriate  way.  This  rule  is  so  well  established 
that  authority  is  not  necessary.  If  they  had  not 
this  right,  very  few  bond  holders  or  persons  loan- 
ing money  upon  mortgages  and  notes  could  protect 
the  investments  which  they  had  made,  and  to  deny 
them  this  right  would,  in  many  cases,  take  from 
them  for  a  nominal  sum  their  investment.  In  view 
of  the  fact  that  the  principle  is  so  well  established, 
we  cite  but  few  authorities  in  support  of  the  con- 
tention : 

American  Water  Works  Co,  of  Illinois  vs. 
Farmers  Loan  &  Trust  Co,,  73  Fed.  956. 

Thompson  vs.  Prince,  9  Wash.  107;  37  Pac. 
291. 

The  court  says,  in  commenting  upon  this  point 
in  Thompson  vs.  Prince,  as  follows  :^ 

^^Counsel  for  appellant  contends  that  the  sheriff 
has  a  right  to  compel  the  actual  payment  of  the 
money,  but  we  cannot  agree  with  him.  There  is 
no  reason  why  the  money  should  be  paid  over  under 
such  circumstances.  Such  a  requirement  would 
serve  no  good  purpose,  and  might  be  productive  of 
serious  harm.  It  might  not  have  been  an  easy  mat- 
ter for  the  plaintiff  to  have  raised  nearly  $60,000 
to  pay  over  to  the  sheriff,  even  though  she  was  en- 
titled to  receive  it  back  immediately,  and  the  fail- 
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ure  to  raise  it  might  have  resulted  in  a  sale  for  a 
much  less  sum,  to  the  injury  of  either  the  plaintiff 
or  the  execution  defendant,  and  perhaps,  in  a  meas- 
ure, to  both  of  them.  She  had  this  money  invested 
in  this  property  in  effect,  and  it  was  to  satisfy  the 
same  that  the  sale  was  decreed/' 

Payment  on  foreclosure  sale  by  surrender  of 

bonds  secured  by  the  mortgage  is  regarded  in  law 

as  payment  in  money. 

Moran  ps.  Hagerman,  64  F.  499,  12  C.  C.  A. 
239;  159  U.  S.  261;  15  Sup.  Ct.  Rep.  1041. 

In  the  case  of  Ketchum  vs.  Duncan,  96  U.  S. 

659;  124  L.  Ed.  868,  the  court  said: 

''Permission  to  bond  holders  who  are  mortga- 
gees to  purchase  at  a  sale  of  the  mortgaged  prop- 
erty and  to  pay  by  their  bonds  is  not  only  usual, 
but  it  is  highly  advantageous  to  all  persons  who 
have  an  interest.  It  tends  to  enhance  the  price 
which  may  be  obtained,  and  thus  benefits  other  cred- 
itors as  well  as  the  mortgagor.  That  large  bond 
holders  have  an  advantage  over  small  ones,  in  that 
they  are  required  to  pay  less  in  money,  may  be 
true;  but  it  is  an  advantage  they  purchased  when 
they  obtained  their  bonds,  of  which  it  would  be  in- 
equitable to  deprive  them.  Such  an  advantage  is 
everywhere  recognized  and  protected,  notably  in 
partition  suits,  and  in  sales  of  the  assets  of  a  part- 
nership, as  well  as  in  many  sheriff's  sales.'' 

It  is  to  be  observed  in  the  present  case  that  all 
of  the  bond  holders  who  are  represented  by  the  trus- 
tee under  the  trust  deed  desire  to  use  their  bonds 
in  bidding  at  the  sale. 

In  the  case  of  Reed  vs.  Schmidt,  115  Ky.  67; 

72  S.  W.  367;  61  L.  R.  A.  273,  the  court  said: 

'Trom  the  enormities  of  the  properties  in- 
volved, and  of  the  sums  necessary  to  buy  them  in 
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at  decretal  or  foreclosure  sales,  the  courts  have  fav- 
ored combinations  of  those  inerested  in  the  prop- 
erty as  bond  holders  or  stock  holders,  organized  to 
buy  in  the  properties,  for  the  reason  that  by  this 
means  only  are  bidders  assured,  and  the  best  inter- 
ests of  those  having  claims  upon  the  property  pro- 
tected. Terbell  vs,  Lee,  40  Fed.  40 ;  Gary  vs.  Hous- 
ton &  r.  C.  R,  Co.,  45  Fed.  438;  Cook,  Corp.,  Sec. 
886  and  authorities  there  cited.'' 

The  case  of  Sage  vs.  Central  R.  R.  Co.,  99  U.  S. 
334 ;  25  L.  Ed.  394,  involved  a  foreclosure  of  a  mort- 
gage containing  provisions  to  the  effect  that  the 
trustee  in  case  of  a  foreclosure  could  use  the  bonds 
in  bidding  in  the  property  on  behalf  of  the  bond 
holders.  We  take  the  follownig  from  the  decision 
of  the  court: 

^^The  purposes  sought  to  be  accomplished  by  it 
are  manifest: 

^Tirst.  It  was  designed  for  portection  against 
the  perils  of  a  forced  sale  for  cash  of  an  unsalable 
property.  It  was  well  known  that  at  judicial  sales 
of  railroads  for  cash  there  is  ilttle  likelihood  of  ob- 
taining a  bid  for  a  sum  at  all  commensurate  with 
the  value  of  the  property  sold,  or  with  the  amount 
of  incumbrances  upon  it.  The  amount  required  is 
so  large,  usually,  that  it  is  beyond  the  reach  of  ordi- 
nary purchasers. 

^The  primary  object  of  the  deed  was  to  secure 
to  the  bondholders  a  prior  right  to  the  entire  prop- 
erty— the  subject  of  the  trust — so  far  as  it  was 
needed  for  the  full  payment  of  the  bonds.'' 

Also  in  the  case  of  Jacobs  vs.  Turpin,  83  111. 
423,  it  was  held  that  where  the  purchaser  is  the 
holder  of  notes  secured  by  a  deed  of  trust  no  money 
need  be  paid  in. 

It  is  therefore  the  contention  of  the  Washing- 
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ton  Trust  Company  that  the  agreement  in  the  deed 
of  trust  above  referred  to  permitting  the  bond  hold- 
ers to  use  their  bonds  in  payment  of  the  purchase 
price  at  the  sale  should  be  upheld  and  the  agree- 
ment of  the  parties  enforced,  as  it  is  not  in  viola- 
tion of  any  statute  or  law  on  the  subject  or  con- 
trary to  public  policy,  and  prejudices  no  one.     It 
preserves  the  rights  of  the  bond  holders  to  their 
security  and  gives  effect  to   the  intention   of  the 
parties.     To  deprive  them  of  this  right  would  be 
to  deprive  them  of  a  portion  of  the  security  v/hich 
the  Washington  Steel  &  Bolt  Company  gave  them 
when  they  purchased  the  bonds  relying  upon  the 
agreements    and    stipulations    therein     contained. 
Such  an  arrangement  in  no  way  prejudices  any  of 
the  general  creditors,  but  on  the  contrary  will  en- 
hance the  value  of  the  sale.     If  the  bond  holders  or 
the   trustee  representing  them   should  bid   beyond 
the  value  of  the  bonds  naturally  they  would  be  re- 
quired to  pay  the  difference  in  cash.     If  the  bond 
holders  were  not  permitted  to  use  their  bonds  and 
the  amount  bid  in  was  less  than  the  value  of  the 
bonds  the  entire  proceeds  would  necessarily  go  to 
the  bond  holders  to  be  applied  on  account  of  their 
bonds. 

So  we  contend  that  until  the  validity  of  the 
bonds  has  been  finally  established,  as  it  was  under- 
stood by  the  court  an  appeal  would  be  taken,  and 
the  bond  holders  in  postion  to  protect  their  invest- 
ment by  using  their  bonds  in  bidding  for  the  prop- 
erty, no  sale  should  have  been  ordered.    In  no  case 
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should  a  sale  have  been  ordered  without  at  the  same 
time  protecting  the  rights  of  those  whose  bonds  had 
been  declared  valid,  and  permitting  them  to  use 
their  bonds  in  bidding  at  the  sale  and  making  good 
their  bid. 

We  before  quoted  from  the  order  of  Judge  Clin- 
ton W.  Howard,  District  Judge,  of  March  13,  1913, 
in  which  he  ordered  that  when  the  validity  of  the 
mortgage  and  bonds  had  been  determined,  the  trus- 
tee in  bankruptcy  must  elect  whether  he  will  ad- 
minister upon  the  equity  of  redemption  for  the  bene- 
fit of  creditors  or  surrender  the  mortgage  to  the 
mortgagee  for  foreclosure.  We  contend  that  this 
became  the  rule  of  the  case  and  that  the  District 
Judge,  instead  of  ostensibly  foreclosing  the  mort- 
gage himself,  that  the  trustee  in  bankruptcy  should 
have  been  required  to  administer  upon  the  equity 
of  redemption  or  surrender  the  property.  There  is 
a  substantial  reason  why  this  should  be  done  as  the 
trustee  has  persistently  held  on  to  this  property 
against  the  will  and  wish  of  the  mortgagee  or  the 
bond  holder,  and  are  in  fact  holding  adversely  to 
them,  and  must  be  said  to  hold  the  property  for  the 
benefit  of  the  general  creditors  and  the  lien  or  the 
amount  of  the  mortgage  should  not  be  impaired  nor 
the  security  encumbered  with  expenses  incident  to 
such  holding.  It  is  easy  to  see  how  the  trustee  in 
bankruptcy  might  attempt  to  assert  a  claim  for  a 
large  amount  for  the  care  and  preservation  of  this 
property,  and  attempt  to  have  the  same  established 
as  prior  to  the  said  mortgage  lien. 
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This  appellant  and  petitioner,  for  the  reasons 
set  for  in  this  brief,  asks  this  court  to  adjudge  the 
bonds  held  by  the  Bank  of  Montreal,  C.  F.  Chapin 
and  Thos.  S.  Burley  valid  obligations  of  the  Wash- 
ington Steel  &  Bolt  Company,  and  that  there  is  due 
thereon  the  face  of  the  bonds,  together  with  interest 
from  the  first  day  of  March,  1911,  and  that  eacn 
of  the  said  bonds  is  secured  by  the  said  trust  deed, 
and  that  the  order  of  sale  entered  by  the  said  ref- 
eree and  confirmed  by  the  said  District  Judge  be 
vacated  and  set  aside,  and  that  the  Trustee  in  Bank- 
ruptcy, by  the  decree  of  this  court,  required  to  elect 
whether  he  will  administer  upon  the  equity  of  re- 
demption of  said  property  for  the  benefit  of  gen- 
eral creditors,  or  surrender  the  property,  and  the 
whole  thereof,  for  foreclosure,  and  that  this  appel- 
lant and  petitioner  have  such  other  and  further  re- 
lief as,  in  the  judgment  of  the  court,  may  seem 
meet  and  equitable. 

DANSON,  WILLIAMS  &  DANSON, 

JAMES  B.  MURPHY,  and 

CARL  KINCAID, 

Counsel  for  Appellant  and  Petitionr, 
The  Washington  Trust  Co. 
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THE  WASHINGTON  TRUST  COMPANY, 

Petitioner  and  Appellee^ 

vs. 

EDWARD  H.  CHAVELLE,  as  Trustee  of  the 
Estate  of  Washington  Steel  &  Bolt  Com- 
pany, a  Corporation,  Bankrupt, 

Respondent  and  Appellant. 


ANSWER  BRIEF  OF  WASHINGTON  TRUST 
COMPANY  TO  BRIEF  OF  TRUSTEE  IN 
BANKRUPTCY  ON  CROSS  APPEALS. 

It  is  the  contention  of  the  Trustee  in  Bankrupt- 
cy, as  appears  in  his  brief  filed  herein : 

1.  That  the  issue  of  bonds  to  McPhaden  and 
Pike  at  90  cents  on  the  dollar  was  an  ^dtra  vires  act 
of  the  corporation  in  violation  of  the  constitution 
and  statutes  of  the  State  of  Washington. 

2.  That  the  bonds  in  question  are  non-nego- 
tiable. 

3.  That  the  $25,000  of  bonds  pledged  with 
the  Bank  of  Montreal  as  collateral  to  a  pre-existing 
loan  of  $20,000  was  issued  without  authority  from 
the  Board  of  Trustees  and  without  any  considera- 
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tion  and  consequently  their  issuance  was  an  ultra 
vires  act  of  the  corporation  and  the  bonds  are  void. 

4.  That  the  petition  for  revision  and  super- 
vision should  be  dismissed. 

5.  That  an  appeal  does  not  lie  from  an  order 
to  sell  the  property  clear  and  free  of  encumbrances, 
and  hence  the  appeal  from  that  order  should  be 
dismissed. 

6.  That  a  memorandum  decision  and  order 
was  entered  on  February  7,  1913  and  March  3, 
1913,  by  the  District  Court  (pp.  25-28),  permitting 
the  trustee  in  bankruptcy  to  administer  upon  the 
equity  of  the  mortgagor,  or  surrender  the  mort- 
gaged property  for  foreclosure,  and  not  having 
been  appealed  from,  became  the  law  of  the  case, 
and  the  act  of  the  trustee  in  obtaining  an  order 
to  sell  free  of  incumbrances  was  an  election  to  ad- 
minister  on  the  equity  of  the  mortgagor. 

7.  That  the  petition  to  the  District  Court  to 
review  the  order  of  the  referee  was  not  verified  by 
the  Washington  Trust  Company  and  that  the  pe- 
tition for  supervision  and  revision  is  not  so  verified 
and  hence  both  should  be  dismissed. 

Thus  it  will  be  seen  that  all  the  defenses  raised 
by  the  trustee  in  bankruptcy  are  technical.  There 
is  no  question  of  fraud  involved  in  the  case.  There 
is  no  question  that  the  money  advanced  as  a  loan 
by  the  bank  was  not  received  by  the  Washington 
Trust  Co.  and  used  by  it  in  its  corporate  business, 
nor  is  there  any  question  but  that  McPhaden  and 
Pike  actually  paid  into  the  company  the  sum  of 
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$33,390,  for  which  they  received  $37,100  of  bonds 
in  settlement.  These  facts  are  admitted  by  the 
trustee  in  bankruptcy  in  his  brief.  Nor  is  there 
any  contention  in  his  brief  by  the  trustee  in  bank- 
ruptcy that  the  bonds  issued  to  McPhaden  and 
Pike  were  issued  for  a  past  consideration  and  that 
the  issue  on  that  account  was  ultra  vires.  We  shall 
take  up  the  contentions  of  the  trustee  in  bank- 
ruptcy and  answer  them  separately. 


ANSWER  TO  PARAGRAPH  I. 

Is  the  issue  of  bonds  to  McPhaden  and  Pike  at 
90  per  cent  of  the  par  value  in  violation  of  the 
constitution  and  statutes  of  the  State  of  Wash- 
ington? 

The  trustee  in  bankruptcy  cites  Article  VII, 
Section  6  of  the  Washington  Constitution  and  Sec. 
3697  of  Rem.  &  Bal.'s  Code,  upon  which  he  relies 
to  sustain  his  contentions.  Art.  XII,  Sec.  6  of  the 
Washington  Constitution  corresponds  to  the  follow- 
ing articles  and  sections  of  the  constitutions  of 
other  states  of  the  union: 

Ala.  XIV,  6;  Ark.  XII,  8;  Cal.  XII,  11;  Colo. 
XIV,  9;  111.  XI,  13;  Ky.  193;  Pa.  XVI,  7. 

It  must  be  borne  in  mind  that  the  trustee  in 
bankruptcy  contends  that  the  fictitious  indebtedness 
or  increase  incurred  by  the  Washington  Steel  & 
Bolt  Company  consists  in  issuing  the  bonds  at  a 
reduction  of  10  per  cent  of  their  par  value. 

It  is  a  well  settled  principle  of  corporate  law 
that   in   the   absence   of   restraining   constitutional 
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provisions  or  statutes,  private  corporations  have  the 
same  power  to  sell  their  bonds  at  less  than  their  par 
value,  which  natural  persons  would  have.  This 
flows  from  the  principle  that  in  the  absence  of  statu- 
tory provisions,  corporations  may  resort  to  the  same 
means  for  the  purpose  of  raising  the  money  to 
prosecute  the  objects  of  their  creation,  which  would 
be  permissable  in  the  case  of  natural  persons. 

Thompson    Corporations    (First    Ed.)    Sec. 
6058-6059. 

Toledo  etc.  v.  Continental  Trust  Co.,  95  Fed. 
497,  36  C.  C.  A.  155. 

The  great  weight  of  authority  is  to  the  effect 
that  a  constitutional  prohibition  against  the  issuing 
of  stock  or  bonds,  except  for  money  or  property 
actually  received  or  labor  done,  and  against  the  fic- 
titious increase  of  stock  or  indebtedness,  was  in- 
tended to  protect  stockholders  against  spoliation 
and  to  guard  the  public  from  securities  that  were 
absolutely  worthless,  and  does  not  indicate  a  pur- 
pose to  make  the  validity  of  every  issue  of  stock  or 
bonds  by  a  private  corporation  depend  upon  the  en- 
quiry whether  the  money,  property,  or  labor  actual- 
ly received  was  of  equal  value  in  the  market  with 
the  par  value  of  stock  or  bonds  so  issued. 

Memphis  &  L.  R.  R,  Co,  v,  Dow,  120  U.  S. 
287 ;  7  Sup.  Ct.  Rep.  482. 

Clark  V.  Bever,  139  U.  S.  96,  11  Sup.  Ct. 
Rep.  468,  35  L.  Ed.  88. 

Handley  v,  Stutz,  139  U.  S.  417,  11  Sup.  Ct. 
Rep.  530,  35  L.  Ed.  227. 

Brown  v.  Duluth,  53  Fed.  889. 
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Toledo  etc,  v.  Continental  Trust  Co.,  95  Fed. 

497,  36  C.  C.  A.  155. 
Firth  Co.  v.  S.  C.  Loan  &  Trust  Co.,  122  Fed. 

569,  59  C.  C.  A.  73. 
Lake  St.  L.  R.  Co.  v.  Ziegler,  99  Fed.  144,  39 

C.  C.  A.  431. 

Sioux  Citij  0.  &  W.  R.  Co.  v.  Manhattan  Trust 
Co.,  92  Fed.  428,  433,  34  C.  C.  A.  431. 

Toledo  St.  L  &  K.  B.  C.  Co.  v.  Continental 
Trust  Co.,  95  Fed.  497,  517,  36  C.  C.  A.  155. 

Grant  et  al.  v.  East  &  West  R.  Co.  of  Alabama, 
54  Fed.  569,  4  C.  C.  A.  511. 

Kemmerer  v.  St.  Louis  Blast  Furnace  Co.,  212 
Fed  63   (8th  Cir). 

Stein  V.  Howard,  65  Cal.  616,  4  Pac.  662. 

Underhill  v.   Santa  Barbara  Land  Co.,  93 
Cal.  30,  28  Pac.  1049. 

Nelson  v.  Hubbard,  96  Ala.  238;  11  So.  428, 
17  L.  R.  A.  375. 

Jones  "Coroporate  Bonds''  (3d  Ed.)  Sec.  186. 

In  the  case  of  Stein  v.  Howard,  65  Cal.  616, 
4  Pac.  662,  supra,  it  was  held  that  an  increase  of 
capital  stock,  under  a  resolution  authorizing  the  ad- 
ditional shares  to  be  sold  at  87^/2  cents  on  the  dollar 
was  not  such  a  fictitious  increase  of  the  stock  as 
was  prohibited  by  a  constitutional  provision  similar 
to  that  contained  in  the  Washington  constitution. 

In  the  case  of  Brown  v.  Duluth,  53  Fed.  889, 
supra,  complainants  sought  to  obtain  an  injunction 
restraining  a  railroad  corporation  from  issuing  and 
selling  bonds  at  80  per  cent  of  their  par  value. 
Under  the  terms  of  the  sale  the  company  was  to 
receive  $1,600,000  cash  for  $2,000,000  face  value  of 


bonds  and  $666,666.66  face  value  of  common  stock. 
We  take  the  following  from  the  decision: 

'This  statute  (referring  to  the  Minnesota 
statute)  was  enacted  to  prevent  Vatered  stock'  so 
called,  from  being  issued  or  imposed  upon  the 
market. 

'The  question  presented  in  the  argument  on 
this  branch  of  the  case  are:  (1)  Is  such  a  contract 
forbidden  by  the  statute  supra?  (2)  Can  the  com- 
plainant bring  a  stockholders  suit  to  prevent  the 
corporation  from  carrying  out  the  contract?  T]\\^ 
statute  was  not  intended  to  prevent  or  interfere 
with  the  usual  method  of  raising  money  to  build 
railroads,  or  for  any  legitimate  corporate  purpose. 
It  is  not  to  be  construed  as  obstructive  to  the  ex- 
tent of  restricting  and  hampering  corporations 
in  their  internal  management,  and  embarrass  them 
in  procuring  means  to  carry  out  the  legitimate 
purpose  of  the  corporation;  and  unless  it  appears 
that,  under  the  guise  of  building  its  road,  bonds  and 
stock  of  the  defendant  company  are  to  be  issued 
and  put  upon  the  market  fraudulently  that  do  not 
and  are  not  intended  to  represent  money  and 
property,  this  corporation  is  ]:iot  prohibited  from  en- 
tering into  a  real  transaction  based  upon  a  present 
consideration,  and  having  reference  to  legitimate 
corporate  purposes.  Beach  Corp.,  p.  909,  and  au- 
thorities there  cited.  Such  a  transaction  is  not  a 
scheme  or  device  to  evade  the  statutes.'' 

In  the  case  of  Nelson  v,  Huhhard   (Ala.),  17 

L.  R.  A.  375,  supra,  the  court  said: 

'The  constitutional  provision,  standing  by  it- 
self, does  not  require  that  the  amount  of  money,  or 
the  value  of  the  labor  or  property  for  which  stock 
or  bonds  are  issued,  shall  correspond  with  the  face 
value  of  the  stock  or  bonds  for  which  it  is  issued. 
It  is  the  statute,  (there  being  a  statute  in  Alabama 
on  the  subject  of  stocks),  reinforcing  the  constitu- 
tional  provision,   which   requires   such   correspond- 


ence  in  value  in  the  case  of  subscriptions  for  stock. 
In  the  absence  of  such  statutory  provisions,  the 
section  of  the  constitution  above  quoted  would  be 
complied  with,  in  the  case  of  stock,  which  was  not 
a  fictitious  increase,  but  was  issued  for  money,  labor 
done,  or  money  or  property  actually  received.  In 
the  case  of  bonds,  there  is  not,  as  there  is  in  the  case 
of  stock  subscribed  any  statutory  provision  requir- 
ing the  value  of  the  consideration  received  by  the 
corporation  to  correspond  with  the  amount  or 
nominal  or  face  value  of  the  bonds  issued  therefor. 
Such  bonds  are  not  issued  in  contravention  of  the 
provision  contained  in  the  first  sentence  of  the 
above  mentioned  section  of  the  constitution,  if  the 
issue  does  not  effect  a  'fictitious  increase  of  indebt- 
edness,' and  if  they  can  properly  be  regarded  as 
issued  'for  money,  labor  done,  or  money  or  property 
actually  received.'  The  constitutional  provision  in 
question  operates  to  invalidate  evidences  of  indebt- 
edness ivhen.  there  is  in  fact  no  debt;  to  require 
every  issue  of  stocks  or  bonds  of  private  corpora- 
tions to  represent  substantial  values  received  by  the 
corporations;  to  impose  upon  those  charged  with 
the  disposition  of  corporate  securities  the  duty  to 
procure  therefor  a  fair  and  reasonable  equivalent 
in  moneiiy  labor,  or  property  actually  contributed 
to  the  corporation.  Courts  of  the  highest  authority, 
which  have  considered  the  effects  of  such  provisions 
have  not  construed  them,  when  not  fortified  by  more 
stringent  statutory  requirements,  as  invalidating 
issues  of  stocks  and  bonds  in  exchange  for  money, 
property,  or  labor,  upon  such  terms  as  the  corporate 
authorities,  in  the  fair  exercise  of  their  judgment 
and  discretion,  may  deem  proper,  though  the  amount 
received  therefor  was  less  than  the  face  value  of  the 
securities.     (Italics  are  ours.) 

In  the  case  of  Underhill  v.  Santa  Barbara  Land 

etc,  Co,,  93  Cal.  30,  28  Pac.  1049,  it  was  held  that 

an  indebtedness  of  a  corporation  was  not  fictitious 
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within  the  meaning  of  Art.  12,  Sec.  11  of  the  Cali- 
fornia constitution,  which  is  similar  to  Art.  12,  Sec. 

6  of  the  Washington  constitution,  where  the  indebt- 
edness consists  of  notes  and  mortgages  issued  by  the 
corporation  in  consideration  of  money  advanced  to 
it,  though  but  a  part  consideration  for  each  note 
had  been  received  at  the  time  of  the  execution  of 
the  not  provided  the  full  consideration  was  later  re- 
ceived and  there  was  no  fraud. 

Also  in  the  case  of  McKee  v.  Title  Ins.  &  Triisi 
Co.,  159  Cal.  206,  113  Pac.  140,  (involving  pro- 
visions of  the  California  constitution  similar  to 
those  of  the  State  of  Washington),  the  court  said 
(Italics  are  ours)  : 

^The  company  has  the  lawful  right,  the  same 
as  any  natural  person,  to  sell  its  bonds  for  any  price 
it  can  get,  provided  it  acts  in  good  faith,  and  mere 
inadequacy  of  Drice  does  not  avoid  them. 

^There  is  no  rule  of  public  policy  or  law  of  this 
state  which  forbids  a  corporation  from  discounting 
its  notes  or  bonds.  It  is  a  common  custom,  and  it 
has  never  been  held  unlawfid.  The  code  provides 
that  no  corporation  shall  issue  stock  or  bonds,  'ex- 
cept for  money,  paid,  labor  done  or  property  ac- 
tually received,'  and  that  any  'fictitious  increase'  of 
stock  or  indebtedness  is  void.  Civ.  Code.,  Sec.  359. 
The  same  provision  is  in  the  constitution.  Article 
12,  Sec.  11.  This  does  not  forbid  the  sale  of  bonds 
at  a  discount." 

In  the  case  of  Memphis  v.  Dotv,  120  U.  S.  287, 

7  Sup.  Ct.  Rep.  482,  which  appears  to  be  the  lead- 
ing case  on  the  subject,  the  court,  used  the  follow- 
ing language  in  interpreting  similar  provisions  of 
the  Arkansas  constitution : 


''But  appellant  disputes  its  liability  upon  the 
bonds  given  for  the  balance  upon  the  theory  that 
they  were  prohibited  from  issuing  them  by  the 
eighth  section  of  the  twelfth  article  of  the  constitu- 
tion of  Arkansas,  adopted  in  1874.  That  section 
provides  that  'no  private  corporation  shall  issue 
stocks  or  bonds,  except  for  money  or  property  ac- 
tually received,  or  labor  done,  and  all  fictitious  in- 
crease of  stock  or  indebtedness  shall  be  void.'  In 
support  of  this  view,  our  attention  is  called  to  the 
fact,  admitted  by  the  demurrer,  that  the  full  value 
of  the  property,  rights  and  privileges  conveyed  to 
appellant  did  not  exceed  $1,300,000,  the  amount  at 
which  the  capital  stock  was  fixed ;  and,  consequently, 
it  is  argued,  the  $2,600,000  of  bonds  were  issued 
without  any  consideration  received  in  money,  pro- 
perty, or  labor,  and  represented  only  a  fictitious 
indebtedness.  In  other  words,  appellant's  vendors 
were  fully  compensated  for  their  interests  by  tak- 
ing to  themselves  its  entire  stock. 

"We  do  not  concur  in  this  view  of  the  case.  It 
does  not,  we  think,  rest  upon  a  sound  interpreta- 
tion of  the  state  constitution.  The  prohibition 
against  the  issuing  of  stock  or  bonds,  except  for 
money  or  property  actually  received  or  labor  done, 
is  against  spoilation,  and  to  guard  the  public  against 
securities  that  were  absolutely  worthless.  One  of 
the  mischiefs  sought  to  be  remedied  is  the  flooding 
of  the  market  with  stock  and  bonds  that  do  not 
represent  anything  whatever  of  substantial  value. 

"Recurring  to  the  language  employed  in  the 
Arkansas  constitution,  we  are  of  opinion  that  it 
does  not  necessarily  indicate  a  purpose  to  make  the 
validly  of  every  issue  of  stock  or  bonds  by  a  pri- 
vate corporation  depend  upon  the  inquiry  whether 
the  moneys  property,  or  labor  actually  received 
therefor  was  of  equcd  value  in  the  market  with  the 
stock  or  bonds  so  issued.  There  was,  consequently, 
no  fictitious  increase  by  appellant  of  its  stock  or  in- 
debtedness.    Under  these  circumstances,  it  cannot 
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be  fairly  said  that  the  bonds  secured  by  the  mort- 
gage were  issued  without  any  consideration  what- 
ever actually  received  in  property, "^^  (Italics  are 
ours. ) 

We  desire  particularly  to  call  the  attention 
of  the  court  to  the  case  of  Handley  v,  Stutz,  139  U. 
S.  417,  11  Sup.  Ct.  Rep.  530,  wherein  an  active 
corporation,  for  the  purpose  of  paying  its  debts, 
and  obtaining  money  to  prosecute  its  business,  issued 
bonds;  but  finding  it  impossible  to  negotiate  them, 
it  issued  shares  of  capital  stock  in  an  amount 
equalling  the  par  value  of  the  bonds  as  an  additional 
inducement  to  the  purchase.  While  the  facts  in 
that  case  were  not  similar  to  the  ones  involved  here, 
the  principles  of  law  discussed  and  laid  down  by  the 
court  are  applicable  to  the  case  at  bar.  The  court 
held  that  the  transaction,  although  practically 
amounting  to  a  bonus  or  gift  of  stock  as  an  induce- 
ment to  buy  bonds,  was  a  regular  one  and  fell 
within  the  corporate  powers  of  an  active  corpora- 
tion pressed  for  funds  for  properly  carrying  on  and 
continuing  its  corporate  business.  The  transaction 
in  that  case  netted  the  corporation  less  than  the 
par  value  of  the  bonds  negotiated.  We  take  the 
following  extracts  from  the  decision  of  the  court. 
(Italics  are  ours.)  : 

^^The  case,  then  resolves  itself  into  the  question 
whether  an  active  corporation,  or,  as  it  is  called  in 
same  cases,  a  'going  concern,'  finding  its  original 
capital  impaired  by  loss  or  misfortune,  may  not, 
for  the  purpose  of  recuperating  itself  and  provid- 
ing new  conditions  for  the  successful  prosecution 
of  its  business,  issue  new  stock,  put  it  upon  the 
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market,  and  sell  it  for  the  best  price  that  can  be 
obtained.  The  question  has  never  been  directly 
raised  before  in  this  court,  and  we  are  not,  conse- 
quently, embarrassed  by  any  previous  decisions  on 
the  point. 

'To  say  that  a  corporation  may  not,  under  the 
circumstances  above  indicated,  put  its  stock  upon  the 
market,  and  sell  it  to  the  highest  bidder,  is  prac- 
tically to  declare  that  a  corporation  can  never  in- 
crease its  capital  by  a  sale  of  shares,  if  the  original 
stock  has  fallen  below  par.  The  wholesome  doc- 
trine, so  many  times  enforced  by  this  court,  that  the 
capital  stock  of  an  insolvent  corporation  is  a  trust 
fund  for  the  payment  of  its  debts,  rests  upon  the 
idea  that  the  creditors  have  a  right  to  rely  upon 
the  fact  that  the  subscribers  to  such  stock  have  put 
into  the  treasury  of  the  corporation,  in  some  form, 
the  amount  represented  by  it;  but  it  does  not  folloiv 
that  every  creditoy^  has  a  right  to  trace  each  share 
of  stock  issued  by  such  corporation^  and  inquire 
ivhether  its  holder,  or  the  person  of  whom  he  pur- 
chased, has  paid  its  par  value  for  it  It  frequently 
happens  that  corporations,  as  well  as  individuals, 
find  it  necessary  to  increase  their  capital  in  order 
to  raise  money  to  prosecute  their  business  success- 
fully, and  one  of  the  most  frequent  methods  re- 
sorted to  is  that  of  issuing  new  shares  of  stock  and 
putting  them  upon  the  market  for  the  best  price 
that  can  be  obtained ;  and,  so  long  as  the  transaction 
is  bona  fide,  and  not  a  mere  cover  for  Vatering' 
the  stock,  and  the  consideration  obtained  represents 
the  actual  value  of  such  stock,  the  courts  have  shown 
no  disposition  to  disturb  it. 

''A  case  nearer  in  point  is  that  of  Clark  v, 
Bever,  ante,  468  (139  U.  S.  96),  (decided  at  the 
present  term  of  this  court).  In  this  case,  a  rail- 
road company,  of  which  defendant's  intestate  was 
president  and  stockholder,  had  a  settlement  with  a 
construction    company,    of    which    defendant's    in- 
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testate  was  also  a  member,  for  work  done  in  build- 
ing the  road.  The  railroad  company,  being  unable 
to  pay  the  claim,  of  the  construction  company,  de- 
livered to  it  3,500  shares  of  its  stock  at  20  cents 
on  the  dollar,  and  the  same  were  accepted  in  full 
satisfaction  of  the  debt. 
******** 

^^But  we  think  that  an  active  corporation  may, 
for  the  purpose  of  paying  its  debts,  and  obtaining 
money  for  the  successftd  prosecution  of  its  business, 
issue  its  stock,  and  dispose  of  it  for  the  best  price 
that  can  be  obtained.  Stein  v,  Hoivard,  65  Cal.  616, 
4  Pac.  Rep.  662.  As  the  company  in  this  case  found 
it  impossible  to  negotiate  its  bonds  at  par  without 
the  stock,  and  as  the  stock  was  issued  for  the  pur- 
pose of  enhancing  the  value  of  the  bonds,  and  was 
taken  by  the  subscribers  to  the  bonds  at  a  price 
fairly  representing  the  value  of  both  stock  and 
bonds,  we  think  the  transaction  should  be  sustained, 
and  that  the  defendants  cannot  be  called  upon  to  re- 
spond for  the  par  value  of  such  stock,  as  if  they 
had  subscribed  to  the  original  stock  of  the  com- 
pany/'    (Italics  are  ours). 

The  above  case  and  the  case  of  Fogg  v,  Blair, 
U.  S.,  11  SuD.  Ct.  Rep.  476,  lay  down  the  rule  that 
what  is  an  equivalent  received  by  the  corporation 
for  an  issue  of  its  bonds  or  stocks  defends  primarily 
upon  the  actual  market  value  of  the  bonds  or  stock 
at  the  time  they  are  issued  or  negotiated.  The  pre- 
sumption is,  where  there  is  no  evidence  to  the  con- 
trary, that  the  transaction  was  regular,  and  that 
which  was  actually  received  was  all  that  the  bonds 
were  worth  at  that  particular  time.  In  the  case 
of  a  recently  created  corporation,  as  in  the  present 
case,  with  no  other  faith  and  credit  behind  it  ex- 
cept its  personal  and  real  property,  it  could  not  be 
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expected  that  its  bonds  would  sell  for  their  par 
value.  As  the  court  points  out  in  the  Firth  Co,  v. 
South  Carolina,  122  Fed.  569,  59  C.  C.  A.  73: 
''Naturally  and  necessarily  the  bonds  of  a  manufac- 
turing corporation,  just  entering  business,  whose 
success  and  credit  are  not  yet  established,  cannot 
command  a  ready  sale  and  cannot  be  sold  except  at 
a  large  discount.  Hypothecation  prevents  the  sacri- 
fice of  the  bonds,  and  gives  every  opportunity  to  try 
the  future.  If  this  be  successful,  the  bonds  can  be 
realized  in  money  without  loss.  If  unsuccessful,  the 
loss  will  be  not  greater  than  such  as  would  occur  if 
the  bonds  were  forced  on  the  market.''  There  is  no 
evidence  in  the  present  case  that  the  bonds  were 
issued  to  McPhaden  and  Pike  at  less  than  the  ac- 
tual market  value  of  the  bonds,  and  it  will  be  pre- 
sumed that  that  which  was  actually  paid  for  them 
represented  their  market  value  at  that  time. 

We  could  go  on  and  quote  numerous  other  au- 
thorities to  the  same  effect  but  we  shall  not  use- 
lessly consume  the  time  of  the  court. 

But  even  in  the  case  of  the  issue  of  bonds  by 
public  and  municipal  corporations  where  the  statu- 
tes expressly  direct  that  such  bonds  shall  not  be 
disposed  of  at  less  than  par,  the  weight  of  authority 
is  to  the  effect  that  a  general  authority  to  dispose 
of  bonds  at  not  less  than  par  carries  with  it  the 
implied  authority  to  employ  reasonable  and  proper 
assistance  and  pay  commissions,  and  other  expenses 
of  getting  the  bonds  on  the  market,  when  in  the  judg- 
ment of  the  officers  it  is  necessary  to  do  so. 
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39  L.  R,  A.  (N.  S.),  248  and  cases  cited. 

Church  V,  Hadley  (Mo.) ,  145  S.  W.  8,  240  Mo. 
680. 

We  invite  the  court^s  attention  to  the  case  of 
Church  V,  Hadley,  145  S.  W.  8,  supra,  which  is  an 
exhaustive  treatise  on  the  subject  citing  many  au- 
thorities. 

In  Armstrong  v.  Ft,  Edward,  159  N.  Y.  315, 
53  N.  E.  1116,  the  court  said,  *^ Where  there  is  an 
express  grant  of  power  to  them  it  carries  with  it 
by  necessary  implication  every  other  power  needful 
and  proper  to  the  execution  of  the  power  expressly 
granted.'' 

In  the  case  of  A^  7.  v.  Sands,  105  N.  Y.  210, 
11  N.  E.  820,  it  was  said  that  it  was  not  necessary 
that  the  person  to  whom  the  commission  was  paid 
be  a  broker. 

In  State  v.  West  Duluth  Land  Co.,  75  Minn. 
456,  78  N.  W.  115,  it  was  held  that  where  a  commis- 
sion of  10  per  cent  of  the  face  value  of  the  bonds 
was  allowed  out  of  the  proceeds  of  the  bonds  the 
latter  were  not  void. 

In  Manitou  v.  First  Nat  Bank,  37  Colo.  344,  86 
Pac.  75,  it  was  held  that  a  contract  made  with  a 
broker  providing  for  paying  him  a  commission  out 
of  the  proceeds  of  the  sale  was  not  idtra  vires. 

In  the  present  case  the  resolution  of  the  Board 
of  Trustees  of  September  1,  1908,  authorizing  the 
execution  of  the  trust  deed,  also  authorized  a  settle- 
ment with  McPhaden  and  Pike  at  90  per  cent  of  the 
par  value  of  the  bonds.     This  resolution  is  a  part 
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and  parcel  of  the  trust  deed.  In  fact,  it  is  the  au- 
thority for  the  execution  of  the  mortgage,  and  as 
between  McPhaden  and  Pike  and  the  corporation 
they  should  be  read  together.  By  the  resolution  it- 
self the  issue  of  bonds  to  McPhaden  and  Pike  did 
not  fall  within  the  prohibition  of  the  last  para- 
graph of  the  mortgage  that  no  bonds  should  be 
disposed  of  at  less  than  5  per  cent  discount.  Cer- 
tainly if  the  intention  of  the  parties  had  been  other- 
wise, McPhaden,  who  executed  the  mortgage  as 
president,  and  Pike,  as  secretary,  would  have  seen 
to  it  that  the  provision  read  otherwise.  Further^ 
McPhaden  received  no  salary  as  president  of  the 
corporation,  and  none  of  his  expenses  for  disposing 
of  these  bonds  were  paid  out  of  the  corporate  funds, 
(p.  183).  As  the  trustee  in  bankruptcy  points  out 
in  his  brief,  McPhaden  owned  nearly  all  of  the  stock 
of  the  corporation.  Certainly  where  such  is  the 
case,  and  in  view  of  the  holdings  of  the  Supreme 
Court  of  the  United  States  that  such  provisions  as 
are  contained  in  the  Washington  constitution  and 
statutes  were  enacted  primarily  for  the  benefit  of 
the  stockholders,  we  submit  that  all  the  contracts  in 
the  present  case  having  been  entered  into  at  the 
instigation  of  McPhaden  should  be  upheld. 

The  trustee  in  bankruptcy  admits  in  his  brief, 

(p.  ),  that  the  Washington  constitution   and 

statutes  do  not  in  express  terms  prohibit  a  corpora- 
tion from  issuing  its  stock  at  less  than  its  face 
value  and  all  of  the  Washington  authorities  cited 
by  him  (p.  )  are  in  no  way  in  point.     All  of 
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those  cases  involved  suits  by  creditors  or  receivers 

of  an  insolvent  corporation  for  unpaid  subscriptions 

to    the    capital    stock    of    the    corporation,    on    the 

theory  that  such  subscriptions  constituted  a  trust 

fund  to  be  reached  in  equity  by  the  creditors.     No 

such  question  is  here  involved.     It  is  sufficient  to 

call  attention  to  the  case  of  Hollins  v.  Brier  field 

Coal  &  Iron  Co,,  150  U.  S.  371,  14  Sup.  Ct.  Rep.  127, 

v^here  the  court  in  defining  the  relations  betv^^en  a 

corporation  and  its  creditors  goes  on  to  say: 

^'  '•"  "  '■'  ''  In  other  words, — and  that  is 
the  idea  which  underlies  all  these  expressions  in 
reference  to  'trust'  in  connection  with  the  property 
of  a  corporation — the  corporation  is  an  entity  dis- 
tinct from  its  stockholders  as  from  its  creditors. 
Solvent,  it  holds  its  property  as  any  individual  holds 
his,  free  from  the  touch  of  a  creditor  who  has  ac- 
quired no  lien;  free  also  from  touch  of  a  stock- 
holder, who,  though  equitably  interested  in,  has  no 
legal  right  to  the  property.'' 

The  cases  of  Jorguson  v.  Apex  Gold  Min,  Co,, 
74  Wash.  243,  133  Pac.  465,  and  Kom  v.  Cady  Detec- 
tive Agency,  76  Wash.  549,  136  Pac.  1155,  have  no 
bearing  on  the  issues  involved  in  the  present  case. 
The  bond  in  the  Jorguson  case  was  an  ordinary 
indemnity  bond  and  the  court  refused  to  sanction 
the  contract  between  the  parties,  which  on  its  face 
was  against  public  policy  and  in  direct  violation  of 
the  Washington  statute.  The  Kom  case  was  a  some- 
what similar  case. 

In  those  cases  a  corporation  attempted,  in  ef- 
fect, to  pay  dividends  before  they  were  earned  to  cer- 
tain stockholders,  out  of  all  proportion  to  the  net 
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profits  of  the  corporation,  when  the  statute  requires 
that  dividends  must  be  paid  proportionately  and  out 
of  the  net  profits.  The  facts  in  this  case  present 
no  such  question  as  was  presented  in  those  cases. 
A  mere  reference  to  the  section  and  statute  and  the 
constitution  quoted  by  the  trustee  in  his  brief  will 
disclose  that  the  provisions  of  the  statute  regulating 
stock  of  a  corporation  under  which  the  above  actions 
were  prosecuted  have  no  application  to  bonds  of  a 
corporation,  and  that  the  provisions  regulating 
bonds  and  those  regulating  stock  of  corporations  are 
entirely  different. 

We  are  not  disputing  with  the  trustee  in  bank- 
ruptcy over  the  definition  of  an  ultra  vires  contract 
of  a  corporation  as  set  forth  in  the  Central  Trans- 
portation Co.  V,  Pullman's  Palace  Car  Co.y  139  U. 
S.  24,  11  Sup.  Ct.  Rep.  478.  In  that  case  the  cor- 
poration attempted  to  do  something  absolutely  for- 
eign to  the  purpose  for  which  it  was  incorporated. 
In  the  case  at  bar  the  corporation  did  what  it  was 
authorized  to  do  by  the  statute  and  articles  of  in- 
corporation; that  is,  to  issue  and  sell  bonds.  If, 
in  no  event,  a  private  corporation  could  issue  and 
sell  bonds,  and  the  issuing  and  selling  of  bonds  was 
something  entirely  foreign  and  different  from  the 
objects  of  its  creation,  then  the  Pullman  Palace  Car 
Co.  case  might  have  some  application.  Further,  by 
an  examination  of  that  opinion  it  will  be  seen  that 
the  Pullman  Palace  Car  Co.  was  a  railroad  corpora- 
tion and  that  it  attempted  to  lease  and  demise  to 
another  corporation  all   of   its   railway  cars,   con- 
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tracts,  patent  rights,  and  personal  property.  A 
Pennsylvania  statute  positively  prohibted  such  a 
corporation  from  transferring  its  property  in  such 
a  manner.  It  was  created  to  conduct,  to  carry  on 
its  business,  not  to  sell  it  out,  and  the  decision  in 
the  case  of  the  Pullman  Palace  Car  Co.  was  largely 
based  upon  the  fact  that  the  corporation  was  a  quasi 
public  corporation,  and  that  it  owed  duties  to  the 
public  which  it  could  not  escape  in  that  manner 
and  concedes  that  in  the  case  of  a  private  corpora- 
tion its  ruling  would  have  been  different.  The  court, 
in  its  opinion,  concludes,  ^The  plaintiff,  therefore, 
was  not  an  ordinary  manufacturing  corporation 
such  as  might,  like  a  partnership  or  an  individual, 
engage  in  manufacture,  sell  or  lease  all  of  its  prop- 
erty to  another  corporation, '^  and  further  along  in 
the  opinion  the  court  says,  ''The  plaintiff  was  not  a 
strictly  private,  but  a  quasi  public  corporation ;  and 
it  must  be  so  treated  as  regards  the  validity  of  any 
attempt  on  its  part  to  absolve  itself  from  the  per- 
formance of  those  duties  to  the  public,  the  per- 
formance of  which  by  the  corporation  itself  was  the 
remuneration  that  it  was  required  by  law  to  make 
to  the  public  in  return  for  the  grant  of  its  fran- 
chise. Pickard  v.  Car  Co,,  117  U.  S.  34,  6  Sup. 
Ct.  Rep.  635;  Railroad  Co,  v.  Winans,  17  How.  30, 
39  y  Railroad  Co.  v.  Lockwood,  17  Wall.  357;  Liver- 
pool &  G.  W.  Steam  Co.  v.  Phenix  his.  Co.,  129  U. 
S.  397,  9  Sup.  Ct.  Rep.  469." 

The  court  also  says  in  its  opinion : 

''There  is  strong  ground,  also,  for  holding  that 
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the  contract  between  the  parties  is  void,  because  in 
unreasonable  restraint  of  trade,  and  therefore  con- 
trary to  public  policy/' 

So  it  will  be  seen  that  the  ruling  in  the  Pullman 

Palace  Car  Co,  case  has  no  application  to  the  case  at 

bar.     As  they  appear  in  the  same  volume  as  the 

Pullman  Palace  Car  Co,  case,  we  again  invite  the 

attention  of  the  court,   in  this  connection,   to  the 

cases  of 

Clark  V.  Beaver,  139  U.  S.  96,  11  Sup.  Ct, 
Rep.  468,  35  L.  Ed.  88. 

Fogg  V,  Blair,  139  U.  S.  118,  11  Sup.  Ct. 
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same  month.  In  fact,  the  Pullman  Fatace  i^ar  uo. 
case  and  the  Beaver  case  and  the  Blair  case  were  de- 
cided on  the  same  day,  and  there  is  no  conflict  in 
the  opinion  between  them.  They  announce  separate 
and  distinct  principles  applicable  to  separate  and 
distinct  state  of  facts. 

But  even  if  this  were  a  proper  case  for  the  de- 
fense of  ultra  vires,  it  would  not  avail  the  trustee 
in  bankruptcy. 

The  following  cases  declare  that  neither  the 
corporation  nor  its  creditors  can,  under  like  cir- 
cumstances to  those  here  existing  and  under  similar 
provisions  of  the  law,  maintain  such  an  attack  on 
bonds  irregularly  issued,  and  that  the  provisions  of 
such  laws  are  for  the  protection  of  stockholders, 
only.     McKee  v.  Title  Ins.  &  Trust  Co.,  159  Cal. 
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tracts,  patent  rights,  and  personal  property.  A 
Pennsylvania  statute  positively  prohibted  such  a 
corporation  from  transferring  its  property  in  such 
a  manner.  It  was  created  to  conduct,  to  carry  on 
its  business,  not  to  sell  it  out,  and  the  decision  in 
the  case  of  the  Pullman  Palace  Car  Co.  was  largely 
based  upon  the  fact  that  the  corporation  was  a  quasi 
public  corporation,  and  that  it  owed  duties  to  the 
public  which  it  could  not  escape  in  that  manner 
and  concedes  that  in  the  case  of  a  private  corpora- 

1^  i,ox7o  hppri  different.    The  court, 
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erty  to  another  corporation,'^  and  further  along  in 
the  opinion  the  court  says,  ^The  plaintiff  was  not  a 
strictly  private,  but  a  quasi  public  corporation ;  and 
it  must  be  so  treated  as  regards  the  validity  of  any 
attempt  on  its  part  to  absolve  itself  from  the  per- 
formance of  those  duties  to  the  public,  the  per- 
formance of  which  by  the  corporation  itself  was  the 
remuneration  that  it  was  required  by  law  to  make 
to  the  public  in  return  for  the  grant  of  its  fran- 
chise. Pickard  v.  Car  Co.,  117  U.  S.  34,  6  Sup. 
Ct.  Rep.  635;  Railroad  Co.  v.  Winans,  17  How.  30, 
'^^'^  Railroad  Co.  v.  Lockwood,  17  Wall.  357;  Liver- 
pool  &  G.  W.  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U. 
S.  397,  9  Sup.  Ct.  Rep.  469.'' 

The  court  also  says  in  its  opinion : 

''There  is  strong  ground,  also,  for  holding  that 
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the  contract  between  the  parties  is  void,  because  in 
unreasonable  restraint  of  trade,  and  therefore  con- 
trary to  public  policy." 

So  it  will  be  seen  that  the  ruling  in  the  Pullman 

Palace  Car  Co,  case  has  no  application  to  the  case  at 

bar.     As  they  appear  in  the  same  volume  as  the 

Pullman  Palace  Car  Co.  case,  we  again  invite  the 

attention  of  the  court,   in  this  connection,   to  the 

cases  of 

Clark  V.  Beaver,  139  U.  S.  96,  11  Sup.  Ct, 
Rep.  468,  35  L.  Ed.  88. 

Fogg  V.  Blair,  139  U.  S.  118,  11  Sup.  Ct. 
Rep.  476,  35  L.  Ed.  104. 

Handley  v,  Stutz,  139  U.  S.  417,  11  Sup.  Ct. 
Rep.  530,  35  L.  Ed.  227. 

All  four  of  these  cases  were  decided  during  the 
same  month.  In  fact,  the  Pullman  Palace  Car  Co, 
case  and  the  Beaver  case  and  the  Blair  case  were  de- 
cided on  the  same  day,  and  there  is  no  conflict  in 
the  opinion  between  them.  They  announce  separate 
and  distinct  principles  applicable  to  separate  and 
distinct  state  of  facts. 

But  even  if  this  were  a  proper  case  for  the  de- 
fense of  ultra  vires,  it  would  not  avail  the  trustee 
in  bankruptcy. 

The  following  cases  declare  that  neither  the 
corporation  nor  its  creditors  can,  under  like  cir- 
cumstances to  those  here  existing  and  under  similar 
provisions  of  the  law,  maintain  such  an  attack  on 
bonds  irregularly  issued,  and  that  the  provisions  of 
such  laws  are  for  the  protection  of  stockholders, 
only.     McKee  v.  Title  Ins,  &  Trust  Co,,  159  Cal. 
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206,  113  Pac.  140;  Anderson  v.  Bullock  Co.  Bank^ 
122  Ala.  275,  25  South  523 ;  Bishop  v.  Kent,  20  R. 
I.  685,  41  Atl.  257;  Rochester  Bank  v,  Averell,  96 
N.  Y.  475;  Paulding  v.  Chrome  Steel  Co,,  94  N.  Y. 
334;  In  re  N,  Y,  Economical  Pr.  Co,,  110  Fed.  519, 
49  C.  C.  A.  133;  Hervey  v.  III.  Midland  Ry.  Co.  (C. 
C),  28  Fed.  174;  Manhattan  Hdw.  Co.  v.  Phalen, 
128  Pa.  110,  18  Atl.  428;  Wood  v.  Corry  (C.  C), 
44  Fed.  150,  12  L.  R.  A.  168;  Nelson  v.  Hubbard, 
96  Ala.  252,  11  South  428,  17  L.  R.  A.  375;  East- 
men  V.  Parkinson,  133  Wis.  375,  113  N.  W.  649, 
13  L.  R.  A.  (N.  S.)  921. 

ANSWER  TO   PARAGRAPH   II. 

We  have  already  treated  of  the  negotiability 
of  the  bonds  in  our  main  brief  on  the  subject  and 
refer  the  court  to  our  argument  there  made. 
ANSWER  TO  PARAGRAPH  III. 

In  paragrahp  III  of  his  brief,  the  trustee  in 
bankruptcy  claims  that  the  $25,000  of  bonds 
pledged  to  the  bank  as  collateral  was  issued  with- 
out any  consideration  and  without  authority  from 
the  board  of  trustees. 

The  trustee  in  bankruptcy  does  not  specifically 
allege  in  just  what  the  want  of  consideration  con- 
sists, but  we  presume  that  he  claims  that  the  is- 
suance of  the  bonds  as  security  for  the  past  indebt- 
edness is  an  issue  without  consideration.  We  have 
already  treated  this  subject  in  our  brief  in  chief, 
citing  many  authorities  holding  that  a  past  in- 
debtedness is  a  sufficient  consideration  for  an  issue 
of  bonds  provided  there  is  no  fraud  and  the  trans- 
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action   is  bona   fide,   but  we   shall   add   something 
further  here. 

In  regard  to  this  same  subject,  the  Circuit 
Court  of  Appeals  in  the  case  of  First  Savings  & 
Trust  Co.  V.  Waukesha  Canning  Co.y  211  Fed.  927, 
(7th  Cir.)  said: 

''  'But,'  says  appellee,  quoting  the  language  of 
Judge  Ross  at  the  Circuit,  'the  money  paid,  labor 
done,  or  property  actually  received,  must  be  paid, 
performed,  or  received,  as  the  case  may  be  on  ac- 
count of  the  issuance  of  the  bonds;  and  any  bonds 
issued  contrary  to  this  provision  are  of  course 
illegally  issued.  The  provision  does  not  mean,  and 
cannot  be  held  to  mean,  that  such  bonds  may  be 
issued  as  collateral  security  for  any  sort  of  pre- 
existing indebtedness.' 

'The  language  of  the  statute  does  not,  in  our 
view  of  it,  justify  the  conclusion  arrived  at  in  the 
case  just  quoted.  If  it  be  that  an  increase  of  the  in- 
terest of  the  corporation  in  its  assets  is  equivalent 
to  the  acquirement  of  property  to  the  amount  of 
such  increase,  and  it  be  further  true  that  the  agree- 
ment of  the  creditors  to  accept  the  bonds  at  a  valua- 
tion of  75  per  cent  of  their  face  upon  their  several 
claims  results  in  the  reduction  of  the  unsecured  in- 
debtedness in  a  sum  equal  to  75  per  cent  of  the 
face  of  the  bonds,  why  does  not  the  placing  of  the 
bonds  as  collateral  result  in  the  enhancing,  to  that 
extent,  of  the  interest  of  the  appellee  in  its  property 
just  as  advantageously  as  though  appellee  had  ac- 
quired that  much  more  property  and  incurred  the 
bonded  debt,  as  well  as  its  unsecured  indebtedness? 
How  can  it  then  be  said  that  the  issue  of  bonds  was 
not  made  for  money  or  labor  or  property  at  its  true 
money  value  actually  received?  The  statute  is  not 
in  its  terms  technical.  It  does  not  attempt  to  say 
how  the  money,  labor,  or  property  shall  be  pro- 
cured. It  is  said  in  Nelson  v.  Hubbard^  96  Ala.  238, 
11  South  428,  17  L.  R.  A.  375. 
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^And  we  do  not  think  that  such  pledge  (to 
secure  debts  already  contracted),  if  made  without 
fraud,  and  solely  for  the  bona  fide  purpose  of  satis- 
factorily securing  the  payment  of  corporate  debts, 
can  properly  be  regarded  as  effecting  a  fictitious  in- 
crease of  indebtedness,  or  as  not  issued  for  money, 
labor  done,  or  money  or  property  actually  received/' 

''This  case  is  cited  approvingly  by  the  United 
States  Circuit  Court  of  Appeals  for  the  Fourth  Cir- 
cuit in  Firth  Co.  v,  S.  C,  Loan  &  Trust  Co.,  122 
Fed.  575,  59  C.  C.  A.  73,  and  in  Illinois  Trust  & 
Savings  Bank  v.  Pacific  Ry,  Co,,  117  Cal.  332,  49 

Pac.  197. 

'The  United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit  held,  in  Re  Waterloo  Organ 
Co.,  134  Fed.  345,  346,  67  C.  C.  A.  327,  where  a 
bond  issue  was  transferred  to  a  bank  to  secure  ac- 
crued and  future  indebtedness,  that  the  transaction 
complied  with  the  requirements  of  the  New  York 
statute  which  provides  that : 

'No  corporation  shall  issue  either  stock  or 
bonds  except  for  money,  labor  or  property  actually 
received  for  the  use  and  lawful  purposes  of  such 
corporation. '^ 

"The  court  says  in  Hoskins  v.  Seaside  Ice  Mfg. 
&  Cold  Storage  Co.,  68  N.  J.  Eq.  476,  59  Atl.  645 : 

'Nor  does  the  fact  that  some  of  these  bonds 
were  taken  as  collateral  security  for  an  existing 
debt  make  the  holder  any  less  a  bona  fide  holder 
for  value  than  if  he  was  a  purchaser  for  cash.'' 

In  the  present  case  it  must  be  borne  in  mind 

We  invite  the  Court's  attention  to  all  of  the 

authorities  cited  in  the  above  case. 

The  case  of  Goidd  v.   Railway  Co.,   52   Fed. 

504,  680,  cited  approvingly  in  Sutton  Mfg.  Co.  v. 

Hutchinson,  63  Fed.  504,  11  C.  C.  A.  320,  was  a 

case  involving  the  validity,  as  against  the  creditors 

of  a  railroad  corporation,  of  a  deed  of  trust  exe- 
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cuted  as  additional  security  to  certain  stockholders' 
and  directors  who  had  previously  advanced  large 
sums  to  it  and  for  the  repayment  of  which  the 
company  had  already  pledged  some  of  its  mortgage 
bonds.  The  only  difference  between  the  Gould  case 
and  the  present  case  being  that  in  the  present  case 
the  first  bonds  pledged  to  the  Bank  of  Montreal 
were  the  individual  property  of  two  of  the  directors, 
w^hereas  in  the  Gould  case  all  of  the  bonds  were  the 
property  of  the  corporation  itself, 
that  the  Washington  Steel  &  Bolt  Company  was  out 
nothing  in  the  way  of  collateral  or  otherwise  on  the 
$20,000  loan  until  it  pledged  the  $25,000  in  bonds  on 
March  20,  1911.  The  bonds  which  were  originally 
put  up  with  the  bank  as  security  on  this  were  the 
individual  bonds  of  McPhaden  and  Pike.  On  the 
same  reasoning  as  advanced  in  the  case  above  quot- 
ed from  the  Washington  Steel  &  Bolt  Company  re- 
ceived therefor  in  value  for  the  issue  of  these  $25,- 
000  of  bonds  80  cents  on  the  dollar,  and  further 
prevented  any  action  or  steps  by  the  bank  towards 
enforcing  the  collection  of  the  loan  or  foreclosure 
on  the  trust  deed.  It  is  immaterial  that  the  loan 
was  already  partially  secured  by  $22,900  of  bonds 
from  McPhaden  and  Pike.  The  bank,  when  the  in- 
terest w^as  in  default,  very  properly  demanded 
further  security. 

ANSWER  TO  PARAGRAPH  IV. 
While  the  Washington  Trust  Company  has  ap- 
pealed from  the  judgment  of  the  District  Court, 
both  as  to  the  disallowance  of  certain  bonds  and  the 
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confirmation  of  the  order  directing  a  sale  of  the 
property,  it  has  also  sought  a  review  of  the  order 
directing  a  sale  of  the  property  by  petition  and  no- 
tice. It  did  so  because  of  the  confusion  that  seemed 
to  exist  among  the  different  courts  upon  that  point. 
While  there  is  confusion  on  the  point,  we  are  of 
the  opinion  that  the  order  directing  a  sale  of  the 
property  is  reviewable  by  appeal,  in  any  event,  and 
as  well  by  a  petition  for  review,  and  that  either  or 
both  methods  might  be  employed,  for  the  following 
reasons : 

1.  That  the  proceedings  involving  the  validi- 
ty of  the  bonds  and  the  petition  for  the  sale  of  the 
property  filed  by  the  trustee  in  bankruptcy  were, 
to  all  intents  and  purposes,  and  in  legal  effect, 
consolidated  and  tried  as  one  controversy  in  the 
court  below.  It  was  stipulated  that  the  same  testi- 
mony should  be  used  by  the  referee  and  also  by  the 
District  Court  in  considering  both  matters.  They 
were  submitted  together  and  considered  together 
by  the  District  Court,  and  passed  upon  at  the  same 
time,  and  as  one  matter,  and  became  different 
branches  of  one  and  the  same  controversy. 

2.  That  the  Washington  Trust  Company  was 
entitled  to  appeal  under  Section  24a  of  the  bank- 
ruptcy law  of  July  1,  1898,  Sec.  541,  30  Statutes 
553  U.  S.,  compiled  statutes  1901,  page  3431,  which 
vests  in  the  Circuit  Court  of  Appeals  appellate 
jurisdiction  over  all  controversies  arising  in  a  bank- 
ruptcy proceedings  over  which  those  courts  would 
have  had  jurisdiction  if  this  controversy  had  arisen 
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in  the  Federal  Court  in  other  cases  outside  of  pro- 
ceedings in  bankruptcy.  The  controversy  raised 
by  the  petition  of  the  trustee  to  sell  free  of  encum- 
brances and  the  answer  of  the  Washington  Trust 
Company  thereto  and  the  evidence  taken  thereon 
clearly  comes  within  the  class  of  controversies  ap- 
pealable had  the  controversy  arisen  in  the  Federal 
Courts  in  a  case  outside  of  the  proceedings  in  bank- 
ruptcy. 

Hewitt  V.  Berlin  Machine  Works,  194  U.  S. 

296,  24  Sup.  Ct.  Rep.  690,  48  L.  Ed.  986. 
Dodge  v.  Norlin,  133  Fed.  363,  66  C.  C.  A. 

425. 

The  court  on  page  367,  in  discussing  this  point, 
says.     (Italics  are  ours)  : 

^^By  section  25a  it  granted  to  the  Courts  of  Ap- 
peals additional  jurisdiction  which  before  the  enact- 
ment of  the  bankrupt  law  they  could  not  exercise, 
and  provided  a  different  time  within  which  this 
jurisdiction  might  be  invoked,  to  the  end  that  the 
proceedings  in  bankruptcy  might  not  be  unduly  de- 
layed. But  there  is  nothing  in  the  provisions  of 
section  25a  which  excludes,  revokes,  or  diminishes 
the  general  appellate  jurisdiction  granted  by  the 
previous  section  over  controversies  within  the  juris- 
diction of  the  Courts  of  Appeals  before  the  bank- 
ruptcy law  was  passed.  The  extent  of  its  effect  is 
to  grant  some  additional  jurisdiction,  and  to  re- 
strict to  10  days  the  time  within  which  the  jurisdic- 
tion of  the  Court  of  Appeals  may  be  invoked  in  the 
three  classes  of  cases  there  specified. 

''Nor  is  there  anything  in  the  grant  by  section 
24b  of  the  power  to  revise  and  superintend  in  mat- 
ter of  law  the  proceedings  of  the  inferior  courts  of 
bankruptcy  which  in  any  way  affects  or  limits  the 
general  appellate  jurisdiction  vested  by  the  sections 
of  the  law  which  have  been  considered.'' 
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3.     We  believe  the  appellate  courts  are  coming 

more  and  more  to  regard  the  classifications  made  by 

Sections  25a  and  25b  as  being  accumulative  and  not 

exclusive. 

Thomas  v.  Woods,  173  Fed.  585,  97  C.  C. 
A.  535. 

In  this  section  the  court  says  on   page  587. 

(Italics  are  ours)  : 

^*At  the  outset  we  are  confronted  with  the  ques- 
tion which  has  become  a  part  of  nearly  every  bank- 
ruptcy cause  in  an  appellate  court,  namely:  Should 
the  review  have  been  sought  by  appeal  or  petition? 
The  confusion  existing  on  this  subject  has  been  fre- 
quently confessed  by  the  courts.  In  re  McMahon, 
147  Fed.  684,  77  C.  C.  A.  668;  Coder  v.  Arts,  213 
U.  S.  223,  232,  29  Sup.  Ct.  436,  53  L.  Ed.  772.  The 
classification  of  matters  in  bankruptcy  as  ^proceed- 
ings in  bankruptcy'  and  ^controversies  arising  in 
bankruptcy  proceedings'  is  vague  and  in  actual  ap- 
plication has  bewildered  the  courts  and  the  legal 
profession.  It  is  quite  manifest  that,  when  the  de- 
cision of  a  trial  court  in  a  'bankruptcy  proceeding' 
is  brought  under  view  in  an  appellate  court,  it  pre- 
sents a  'controversy',  and  of  necessity  this  is  also  a 
'controversy  arising  in  a  bankruptcy  proceeding'. 
The  phrases,  therefore,  upon  which  this  classifica- 
tion  is  based,   are   tautological,'' 

ANSWER  TO  PARAGRAPH  V. 

We  are  not  aware  that  we  are  seeking  by 
petition  and  notice  a  review  of  the  court's  decision 
touching  the  validity  of  the  bonds.  A  review  of  this 
point  is  sought  by  appeal. 

ANSWER  TO  PARAGRAPH  VI. 

The  first  contention  in  this  sub-division  of  the 
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trustee's  brief  is  that  the  petition  for  review  was 
verified  by  the  attorney  of  the  Washington  Trust 
Company  and  not  by  an  officer  or  agent  of  the 
Washington  Trust  Company.  The  verification  it- 
self assigned  as  a  reason  for  its  being  made  by  the 
attorney  that  the  officers  were  without  the  County 
of  King  and  no  officer  nearer  than  Spokane  in 
said  state,  (See  Sec.  281,  Rem.  &  Bal.'s  Code),  and  it 
can  be  truly  said  also  that  the  attorney  is  the  agent 
of  his  client  for  purposes  connected  with  the  litiga- 
tion. Ten  days  only  being  allowed  to  file  a  petition 
for  review  from  the  referee  to  the  District  Court,  it 
would  be  impossible  to  get  the  verification  of  cor- 
porations living  at  a  long  distance  from  the  place 
of  trial. 

We  also  contend  in  this  connection  that  a  verifi- 
cation is  not  necessary.  It  is  admitted  in  the  brief 
that  there  is  no  statute  or  general  order  requiring 
a  verification,  and  the  only  thing  suggesting  the 
propriety  of  one  is  the  blank  forms.  The  only 
office  of  verifications  upon  pleadings  is  to  give 
credit  to  statements  of  fact  and  compel  truthfulness 
in  the  statement  of  facts.  It  avails  nothing  to  have 
a  person  verify  pleadings  which  raise  questions  of 
law,  or  set  forth  the  contentions  of  a  litigant,  and 
therefore  a  verification  would  naturally  have  no 
place  in  connection  with  a  petition  for  review.  We 
also  contend  that  since  the  statute  is  silent,  that 
forms  cannot  make  that  invalid  which  is  valid 
according  to  the  terms  of  the  statute. 
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West  Company  v.  Lea,   174  U.  S.  590,   19 
Sup.  Ct.  836. 
891. 

In  this  connection,  we  will  state  that  we  have 
no  complaint  to  make  concerning  the  position  taken 
by  the  trustee  to  the  effect  that  the  order  of  March 
3,  1913,  directing  that  the  trustee  either  administer 
upon  the  equity  of  redemption  or  surrender  the 
mortgaged  property  to  the  mortgagee  for  fore- 
closure. We  believe,  with  counsel  for  the  trustee  in 
bankruptcy,  that  this  became  the  law  of  the  case, 
but  we  do  contend  that  the  selling  of  the  entire 
property  for  cash  and  cutting  off  the  rights  of  the 
mortgagee  is  not  administering  upon  the  equity  of 
redemption  for  the  benefit  of  general  creditors. 
It  is  an  attempt  to  administer  upon  the  entire 
property.  We  contend  that  the  proper  construction 
of  that  order  in  connection  with  the  sale  of  the 
property  is  that  the  trustee  in  bankruptcy  might 
sell  the  equity  of  redemption;  or  in  other  words, 
sell  the  property  subject  to  the  mortgage  for  the 
benefit  of  general  creditors.  If  the  court  intended 
that  the  trustee  in  bankruptcy  should  sell  the  entire 
property  it  would  not  have  required  him  to  '*ad- 
minister  upon  the  equity  of  redemption"  or  ''sur- 
render the  property  to  the  mortgagee  for  fore- 
closure." The  very  purpose  of  requiring  a  trustee 
to  administer  upon  the  equity  of  redemption,  or 
rather  upon  the  property  subject  to  the  mortgage  or 
surrender  the  property  to  the  mortgagee  for  fore- 
closure  was   to   enable   the   bond   holders   and   the 
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mortgagee  to  protect  themselves  in  the  way  most 
advantageous  to  themselves.  If  there  is  nothing  in 
the  property,  above  the  mortgage,  for  the  general 
creditors,  the  trustee  in  bankruptcy  could  have  no 
interest  in  it,  and  ought  not  to  cling  to  it  simply 
for  the  purpose  of  incurring  costs  and  expenses  to 
the  mortgagee  and  preventing  it  from  freely  pro- 
tecting itself  and  the  bond  holders  in  the  premises. 
If  there  is  no  equity  in  the  property  for  general 
creditors  it  was  the  duty  of  the  trustee  in  bank- 
ruptcy to  abandon  the  property  for  foreclosure 
purposes,  as  directed  in  said  order.  In  the  case  of 
In  re  velner,  193  Fed.  787,  the  court  upon  this 
point  says: 

''It  is  urged  by  petitioner  that  his  contract 
stipulates  for  a  sale  without  appraisement,  and  if 
the  property  is  sold  by  the  trustee  it  will  have  to 
bring  three-fourths  of  an  appraisement  made  in 
the  bankruptcy  proceedings;  that  it  will  be  subject 
to  the  payment  of  fees  of  an  auctioneer,  of  the  trus- 
tee and  referee  in  bankruptcy,  and  of  appraisers 
appointed  in  the  proceedings;  that  the  cost  of  ad- 
vertising the  property  will  be  at  a  higher  rate,  and 
the  advertisement  will  occupy  more  space,  than  if 
sold  by  the  sheriff;  and  that  he  would  not  have 
the  right  to  bid  in  the  property  and  offset  his  debt 
against  the  price,  but  would  be  compelled  to  pay  the 
full  amount  over  to  the  trustee  and  await  a  distribu- 
tion in  due  course. 

''It  is  well  settled  that  the  trustee  is  not  re- 
quired to  administer  property  burdened  with  liens 
or  mortgages,  and  he  may  abandon  same  to  the 
secured  creditor.  In  fact,  it  is  his  duty  to  do  so 
whenever  it  is  certain  the  general  estate  will  de- 
rive no  benefit  from  the  sale  of  such  property. 
In    such    contingency    it   was    the    practice   under 
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former  bankruptcy  acts  for  mortgage  creditors  to 
foreclose  in  the  Federal  Courts,  and  the  jurisdiction, 
regardless  of  citizenship,  with  special  reference  to 
Louisiana  mortgages,  was  upheld  by  the  Supreme 
Court  in  Ex  parte  Christy,  3  How  317,  11  L.  Ed. 
603,  and  Nugent  v.  Boyd,  3  How.  437,  11  L.  Ed. 
664.  If  the  bonds  in  this  case  are  held  to  be  invalid, 
of  course,  the  bond  holders  have  no  interest  in  the 
property,  but  if  they  are  held  valid,  and  the  amount 
due  on  them  exceeds  the  price  which  may  be  offered 
for  the  property,  certainly  no  such  sale  should  be 
confirmed  and  no  sale  should  be  made,  and  as  argued 
in  our  brief  in  chief,  until  the  validity  of  the  bonds 
had  been  determined. 

In  order  of  Judge  Howard  of  the  lower  court, 

which  counsel  argues  became  the  law  of  this  case 

(p.  26  to  29,  inc.),  expressly  states: 

^^If  the  equity  of  redemption  is  of  any'  value, 
it  should  be  administered  for  the  benefit  of  the 
general  creditors  at  their  expense,  but  if  it  is  of 
no  value,  the  trustee  should  not  concern  himself  or 
incur  any  expense  in  connection  therewith.'' 

And  on  page  27  of  the  record  in  the   same 

memorandum  decision  Judge  Howard  says: 

''If  he  (referring  to  the  trustee  in  bankruptcy) 
elects  to  administer  the  equity  of  redemption  he 
must  do  so  at  the  expense  of  the  general  creditors 
and  in  such  manner  as  not  to  unduly  hamper  or 
delay  the  mortgagee  in  the  collection  of  its  debt.'' 

From    these   quotations    it   is   apparent    what 
the  court  meant  by  the  administration  by  the  trus- 
tee in  bankruptcy  of  the  equity  of  redemption. 
ANSWER  TO  PARAGRAPH  VII. 

The  point  is  here  charged  that  no  evidence  ac- 
companied the  petition  for  review,  and  therefore 
the  court  should  not  consider  the  testimony.     An- 
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swering  this  contention,  we  urge  that  the  appeal 
and  the  petition  and  notice  are  consolidated  in  this 
court,  docketed  under  one  number  and  here  as  a 
single  cause,  and  the  testimony  is  here  in  that 
cause,  duly  certified.  It  is  admitted  by  counsel 
for  the  trustee  in  bankruptcy  (Brief  p.  — ),  that 
this  testimony  was  the  testimony  before  the  referee 
and  court  upon  the  petition  for  the  sale  of  the 
property.  It  is  properly  here  in  support  of  the  pe- 
tition for  review  as  well  as  the  appeal.  It  certainly 
would  have  been  a  useless  and  extravagant  expense 
t  ohave  had  two  records  containing  exactly  the  same 
material  in  a  single  matter. 

Counsel  for  the  trustee  in  bankruptcy  argues 
that  the  order  of  the  refere  does  not  provide  that 
the  sale  should  be  made  for  cash.  It  was  so  intended 
and  construed  by  the  referee  and  by  the  court  and 
the  parties  in  interest,  and  can  have  no  other 
construction.  The  court  refused  to  insert  a  clause 
permitting  the  bond  holders  to  use  their  bonds  in 
bidding,  which  will  appear  from  the  certificate  of 
the  judge  at  the  close  of  the  provisions  proposed 
by  the  Washington  Trust  Company,  (See  Record  p. 
130).  The  order  of  the  referee  directing  that  the 
property  be  sold  is  as  follows : 

''And  it  is  further  ordered,  adjudged  and  de- 
creed that  the  said  Edward  H.  Chavelle,  as  trustee, 
be  and  he  is  hereby  authorized,  directed  and  per- 
mitted to  sell  and  dispose  of  said  property  in  the 
mortgage  more  particularly  mentioned  and  des- 
cribed, free  of  and  from  the  lien  thereof  and  that 
the  proceeds  arising  from  the  sale  of  said  property 
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be  held  by  the  said  trustee  subject  to  the  lien  of  the 
said  mortgage  as  if  said  property  had  not  been 
sold,  subject  to  the  final  order,  judgment  and  de- 
cree of  this  court  adjudicating  the  validity  bona 
fides  and  extent  of  said  mortgage/' 

The  effect  of  this  order  is  that  it  shall  be  for  cash, 
otherwise  the  proceedings  arising  from  the  sale 
could  not  be  held  by  the  trustee  awaiting  further 
disposition.  The  court,  in  modifying  the  judgment 
rendered  by  the  referee  concerning  the  validity  of 
the  bonds,  also  recited  in  effect  that  the  property 
was  ordered  sold  for  cash,  (see  Record  p.  113). 
The  value  placed  upon  the  property  of  the  bank- 
rupt is  rather  what  it  should  be  worth  than  what  it 
would  really  sell  for  in  the  market  and  we  believe 
that  it  is  the  sincere  conviction  of  the  trustee  in 
bankruptcy,  as  well  as  the  Washington  Trust  Com- 
pany, that  the  property  will  not  sell  for  enough  to 
pay  25  cents  on  the  dollar  upon  the  par  value  of  the 
bonds  if  they  are  held  valid,  and  if  the  trustee  in 
bankruptcy  insists  upon  the  values  assigned  to  this 
property,  then  he  should  be  required,  if  he  sells  it 
over  the  objection  and  protest  of  the  mortgagee,  to 
obtain  a  sufficient  sum  to  pay  the  bonds  in  full  and 
if  he  is  unable  to  do  that,  within  a  reasonable  time, 
he  ought  to  be  required  to  surrender  the  property 
to  the  bond  holders  to  be  foreclosed  upon  in  their 
own  way  and  not  force  them  to  a  procedure  which 
may  prove  burdensome  and  expensive.  The  trustee 
in  bankruptcy  has  never  had  charge  of  this  prop- 
erty, with  either  the  consent  or  acquiescence  of  the 
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bond  holders,  or  the  Washington  Trust  Company, 
but  has  always  held  the  same  over  their  protest, 
and  against  their  will  and  no  expense  should  be 
charged  against  the  bond  holders  in  favor  of  the 
trustee  for  such  holding  and  such  action. 

We  urge  also  in  support  of  the  validity  of  the 
bonds  held  valid  by  the  court,  the  principle  of 
estoppel.  We  have  discussed  this  principle,  in  its 
application  to  this  case,  in  our  brief  on  appeal,  and 
shall  not  repeat  our  argument  here,  and  will  con- 
tent ourselves  with  calling  the  court^s  attention  to 
the  fact  that  the  general  power  of  a  private  cor- 
poration in  this  state  to  execute  bonds  secured  by 
trust  deeds  is  not  questioned  and  the  only  thing 
that  is  urged  is  the  alleged  irregularity  of  the  issue 
of  the  bonds  and  that  the  argument  of  counsel 
for  trustee  in  bankruptcy  wuold  apply  only  in  cases 
where  the  corporation  had  no  corporate  power  to 
issue  bonds,  and  that  the  issuing  of  bonds  such  as 
the  ones  in  question  were  entirely  foreign  to  the 
powers  conferred  upon  the  corporation  by  statute 
or  its  articles  of  incorporation.  The  corporation 
having  atuhority  to  issue  bonds,  the  principle  of 
estoppel  is  applicable. 

D'Esterre  v.  City  of  New  York  et  al^  104 
Fed.  605,  44  C.  C,  A.  75. 

Miller  v,  Perris  Irr.  Dist  et  a/,  99  Fed.  143- 
145. 

In  Orleans  v.  Piatt,  99  U.  S.  676,  25  L.  Ed. 
404. 

In  McKee  v.  Title  Ins,  &  Trust  Co,,  159  Cal. 
206,  113  Pac.  140. 
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The  last  case  has  come  to  our  attention  since 

writing  our  brief  on  appeal,  and  it  is  so  similar  in 

facts  to  the  case  at  bar  that  we  quote  from  the 

opinion  as  follows : 

^'The  assignee  in  insolvency  represents  the  in- 
terests of  the  creditors  only.  He  is  not  suing  on 
behalf  of  the  stockholders  or  in  their  interest,  and, 
there  being  no  fraud,  he  stands  in  the  shoes  of  the 
corporation  with  regard  to  the  bonds.  The  cor- 
poration has  received  the  money  obtained  by  means 
of  the  obnds  and  has  applied  it  to  the  payment 
of  its  debts  and  completion  of  the  hotel.  The  money 
has  thus  inured  to  the  benefit  of  the  corporation 
and  its  stockholders  and  of  the  general  creditors 
also,  since  it  has  unquestionably  given  a  substantial 
value  to  a  structure  which  would  otherwise  be  com- 
paratively worthless.  The  corporation  is  therefore 
estopped  to  dispute  the  validity  of  the  bonds  and 
the  creditors  are  likewise  bound  thereby.  The  real 
point  of  the  objection  is  that  the  manner  of  issuing 
the  bonds  was  so  defective  that  the  transaction  was 
ultra  vires  and  void,  notwithstanding  that  the  cor- 
poration received  and  holds  the  benefits  thereof. 
In  regard  to  a  similar  claim  the  New  York  Court  of 
Appeals  said:  'That  kind  of  plunder  which  holds 
onto  the  property,  but  pleads  tdtra  vires  against  the 
obligation  to  pay  for  it,  has  no  recognition  or  sup- 
port in  the  laws  of  this  state.'  Seymore  v.  Associa- 
tion, 144  N.  Y.  333,  39  N.  E.  365,  26  L.  R.  A.  859.^' 

We  believe  that  because  of  the  reasons  set  forth 
in  this  brief,  that  part  of  the  judgment  of  the  lower 
court  holding  certain  bonds  valid  should  be  af- 
firmed. Respectfully  submitted, 

DANSON,  WILLIAMS  &  DANSON, 
JAMES  B.  MURPHY, 
CARL  KINCAID, 

Counsel  for  Washington  Trust  Co. 
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To 

UNITED  STATES  CIRCUIT  COURT  OF 

APPEALS  FOR  THE  NINTH  CIRCUIT,  and 

To    Hon.  William  B.  Gilbert, 
Hon.  Erskine  M.  Ross, 
Hon.  Charles  E.  Wolverton, 
Judges  of  said  court. 

The  petition  of  Edward  H.  Chavelle  respect- 
fully shows  that  he  is  the  trustee  of  Washington 
Steel  &  Bolt  Company,  the  bankrupt  herein,  and 
that  he  has  been  such  trustee  since  the  21st  day  of 
March,  1912. 

That  heretofore,  and  on  the  16th  day  of  Octo- 
ber, 1914,  two  orders  were  made  herein  by  the  judge 
of  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division,  viz:  an 
order  modifying  an  order  of  Hon.  John  P.  Hoyt, 
Referee  in  Bankruptcy,  of  July  20,  1914,  holding  all 
of  the  bonds  issued  by  the  bankrupt  null  and  void — 
the  District  Court  modifying  said  order  to  the 
extent  of  holding  $10,000  of  said  bonds  valid;  and 
the  other  an  order  made  by  the  same  referee  on  the 
28th  day  of  July,  1914,  directing  a  sale  of  the  prop- 
erty of  the  bankrupt  estate  free  and  clear  from  the 
lien  of  the  mortgage  thereon. 

That  thereafter,  and  on  the  26th  day  of  Octo- 
ber, 1914,  your  petitioner  duly  appealed  from  so 
much  of  said  first  mentioned  order  as  held  $10,000 


of  said  bonds  valid,  and  The  Washington  Trust 
Company,  the  trustee  under  the  mortgage  given  to 

secure  said  bonds,  appealed  from  the  balance  of  said 
order,  and  also  appealed  from  the  second  mentioned 
order,  and  on  the  same  day  The  Washington  Trust 
Company  petitioned  for  a  revision  of  both  said 
orders. 

That  all  of  said  appeals  and  both  of  said  revis- 
ions came  on  for  hearing,  as  one  cause,  before  this 
court  on  the  19th  day  of  February,  1915,  and  all 
said  appeals  and  revisions  were  heard  on  that  day. 
That  thereafter,  and  on  the  4th  day  of  October, 
1915,  this  court  filed  an  opinion  herein  in  which  it 
decided  the  appeals  from  the  first  mentioned  order, 
but  did  not  decide  the  appeal,  nor  did  it  decide  the 
revision,  from  the  last  mentioned  of  said  orders — the 
order  directing  a  sale  free  and  clear. 

Your  petitioner  presents  this,  his  petition  for  a 
rehearing,  and  respectfully  petitions  this  Honorable 
Court  to  grant  a  rehearing  herein  upon  the  follow- 
ing grounds : 

I. 

That  this  Honorable  Court  erred  in  not  decid- 
ing the  appeal  or  the  revision  from  the  order  direct- 
ing a  sale  of  the  property  free  and  clear  from  the 
lien  of  the  mortgage  thereon. 


11. 

That  this  Honorable  Court  fell  into  grave  error 
as  to  what  was  decided  by  the  Supreme  Court  of  the 
State  of  Washington  in  Bright  v.  Offield  (81  Wash. 
442;  143  Pac.  159),  and,  as  a  consequence  thereof, 
fell  into  grave  error  in  holding  the  bonds  in  ques- 
tion, or  any  of  them,  negotiable. 

III. 

That,  regardless  of  the  decision  of  the  Supreme 
Court  of  Washington  in  the  Bright  case,  the  bonds 
in  question  are  non-negotiable,  and  this  Honorable 
Court  fell  into  grave  error  in  holding  them,  or  any 
of  them.,  negotiable. 

In  writing  the  opinion  of  the  court  herein,  Mr. 
Justice  Ross,  after  quoting  the  provision  in  the  bonds 
relative  to  the  payment  of  taxes,  etc.  said : 

*^It  is  said  that  thereby  the  amount  to  become 
due  on  the  bonds  was  rendered  uncertain,  and  the 
decision  of  the  Supreme  Court  of  Washington,  in 
the  case  of  Bright  v.  Offield,  143  Pac.  159,  is  cited 
in  support  of  the  contention.  The  decision  there 
miade  in  respect  to  the  promissory  note  there  in 
question  is  correctly  stated  in  the  4th  subdivis- 
ion of  the  syllabus  to  that  case,  which  is  as  follows : 

^^  ^A  note,  secured  by  a  mortgage,  provided  that 
if  the  maker  should  allow  the  taxes  or  any  other 
public  rates  and  assessments  on  the  mortgaged 
property  to  become  delinquent,  or  should  do  any  act 
whereby  the  value  of  the  mortgaged  property  should 
be  impaired,  or  in  case  any  taxes  or  assessments 
should  be  levied  against  the  holder  of  the  note  on 


account  thereof,  then  on  the  happening  of  any  of 
such  contingencies  the  whole  amount  secured  should 
at  once  become  due  and  payable,  and  the  mortgagee 
might  collect  the  debt  and  foreclose  the  mortgage 
and  sell  the  mortgaged  property,  or  so  much  thereof 
as  should  be  necessary  to  satisfy  the  debts,  inter- 
est, and  costs  and  all  taxes,  public  rates,  or  assess- 
ments that  might  be  due  thereon,  etc.  Held,  that  by 
necessary  implication  the  maker  was  bound  to  pay 
any  such  taxes,  the  provision  being  analogous  to 
one  authorizing  the  holder  of  the  note  to  declare  it 
due  at  any  time  he  deemed  the  debt  insecure,  and 
destroyed  the  note's  negotiability/  '' 

In  the  first  place,  Mr.  Justice  Ross  was  entirely 
wrong  in  saying  that  it  is  our  contention  that  the 
provision  under  discussion  rendered  the  amount  to 
become  due  on  the  bonds  uncertain.  That  is  not  our 
contention.  Our  contention  is  that  thereby  the 
amount  to  be  paid  by  the  maker  of  the  bonds  became 
uncertain.  In  none  of  the  cases  cited  upon  our  brief 
upon  this  proposition  was  there  any  provision 
whereby  the  holder  of  the  security  received  any 
additional  sum,  or  where  any  additional  sum  became 
due  by  reason  thereof,  but  all  such  decisions  were 
based  upon  the  fact  that  by  reason  of  the  provision 
the  maker  might  he  compelled  to  pay  a  greater  or  less 
sum  than  that  primarily  specified  in  the  instrument, 
and  that  is  our  contention  here. 

In  the  second  place,  with  all  due  deference  to 
the  opinion  of  Mr.  Justice  Ross,  I  am  constrained 
to  say  that  the  syllabus  in  143  Pac.  does  not  cor- 
rectly state  the  decision  of  the  Supreme  Court  of 
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Washington  in  that  regard.    If  the  court  will  turn 

to  the  opinion  in  the  Bright  ease  (at  page  447  of 

81  Wash.— page  161  of  143  Pac),  it  will  find  that 

the  court  quoted  the  provision  there  under  discussion 

as  follows: 

"  'If  the  maker  .  .  .  shall  allow  the  taxes  or  any 
other  public  rates  and  assessments  on  the  mortgaged 
property  ...  to  become  delinquent  ...  or  in  case 
any  taxes  or  assessments  shall  be  levied  against  the 
holder  ...  on  account  of  this  note,  .  .  .  then  .  .  . 
the  whole  amount  herein  secured  shall  at  once 
become  due  and  payable,  and  the  mortgagee,  its 
legal  representatives  or  assigns,  may  proceed  at 
once  to  collect  these  notes  and  foreclose  the  mort- 
gage,' etc.'' 

It  will  be  observed  that  this  quotation,  as  used 
by  the  Supreme  Court  of  Washington,  leaves  out 
entirely  all  reference  to  that  part  of  the  provision 
of  the  notes,  there  under  discussion,  providing  for 
adding  to  the  amount  of  the  recovery  the  amount  of 
any  such  unpaid  taxes  or  assessments.  Further- 
more, in  discussing  the  proposition,  Mr.  Justice  Ellis 
did  not  place  the  decision  upon  that  ground,  but  upon 
the  ground  that  because  there  was  an  implied  prom- 
ise by  the  maker  to  pay  such  taxes  that  thereby  the 
amiount  to  be  paid  by  the  maker  of  the  note  became 
uncertain,  and  that,  therefore,  the  note  was  made 
non-negotiable. 

To  prove  the  correctness  of  this  assertion,  I  call 
the  ajEetntion  of  the  court  to  the  fact  that  after  quot- 
ing the  provision  of  the  note  as  above  set  forth,  and 


after  holding  that  the  provision  therein  accelerat- 
ing the  time  of  payment  by  non-payment  of  taxes, 
did  not  make  the  note  non-negotiable,  Mr.  Justice 
Ellis  continued: 

"There  is  another  phase  of  this  condition  of 
the  note,  however,  which  makes  the  undertaking 
uncertain  in  the  amount  to  be  paid  in  case  of  accel- 
eration of  maturity  by  such  delinquency  of  taxes, 
*  *  *  The  note,  by  its  terms,  is,  in  addition  to  a 
promise  to  pay  a  certain  sum  of  money,  a  thinly 
veiled  promise  to  pay  the  taxes  on  the  mortgaged 
property,  and  not  to  allow  taxes  to  be  levied  against 
the  holder  on  account  of  the  note.  It  is  equivalent 
to  a  promise  to  pay  these  charges  when  due.  So 
viewed,  the  instrument  falls  directly  within  the  rule 
announced  by  the  United  States  Circuit  Court  in 
Farquhar  v.  Fidelity  Insurance  Co.,  8  Fed.  Cas.,  p. 
1068,  No.  4676,  where  it  is  said: 

"  ^Overlooking  the  clause  touching  attorney's 
commissions,  how  can  it  be  said  that  the  notes  are 
either  unconditional  or  certain  in  amount,  in  view 
of  the  stipulation  for  the  payment  of  taxes  or 
charges  in  the  nature  thereof,  assessed  upon  the 
principal  or  interest?  Liable  to  taxation  as  the  prop- 
erty and  in  the  hands  of  the  holder  (and  this  is  the 
import  of  the  stipulation) ;  in  some  places  they 
would  probably  be  free  from  this  charge,  while  in 
others  they  may  be  subjected  to  indefinite  and  vary- 
ing rates  of  taxation,  so  that  the  amount  to  be  paid 
by  the  maker,  either  before  or  at  the  maturity  of 
the  notes,  would  fluctuate  according  to  collateral  cir- 
cumstances, and  be  dependent  upon  the  domicile  of 
the  holder.  And  of  these  contemplated  charges,  or 
additions  to  the  nominal  consideration,  the  notes 
themselves  indicate  no  standard  of  measurement. 
They  could  only  be  ascertained  by  reference  to  ex- 
trinsic circumstances,  and  thus  the  amount  to  be 
paid  by  the  maker  is  left  indeterminate  and  subject 
to  possible  contention.    Instruments  whose  consider- 
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ation  is  thus  fluctuating  and  indefinite,  and  which 
are  laden  with  such  embarrassments  to  their  circu- 
lation, could  not  perform  the  functions,  and  there- 
fore do  not  possess  the  character  of  negotiable 
paper.' '' 

In  the  opinion  in  the  Farquhar  case,  and  imme- 
diately preceding  the  part  thereof  quoted  by  Mr. 
Justice  Ellis,  the  court  stated  the  conditions  in  the 
notes  there  under  discussion,  as  follows: 

"The  notes,  which  are  the  subject  of  this  liti- 
gation, are  objectionable  on  this  ground.  They  are 
secured  by  mortgage,  are  for  $5,000  each,  payable 
to  bearer  in  ten  years,  with  interest  semi-annually, 
^together  with  an  attorney's  commission  of  five  per 
cent,  for  collection,  in  case  suit  be  instituted  hereon, 
and  together  with  all  taxes  and  charges  in  the 
nature  thereof  that  may  be  levied  upon  this  note  or 
upon  the  indenture  of  mortgage  accompanying  the 
same,  or  the  principal  or  interest  moneys  thereby 
secured,  immediately  upon  their  assessment.'  " 

Following  the  above  quotation  from  the  opinion 
in  the  Bright  case,  Mr.  Justice  Ellis  cited  the  fol- 
lov/ing  cases  as  holding  the  same  proposition,  viz: 
Howell  V.  Todd  (12  Fed.  Cas.,  p.  707,  No.  6783) ; 
Walker  v,  Thompson  (108  Mich.  686,  66  N.  W. 
584)  ;  Carmody  v.  Crane  (110  Mich.  508,  68  N.  W. 
268)  ;  and  Wistrand  v,  Parker  (7  Kan.  App.  562, 
52Pac.  59). 

In  the  Howell  case,  the  court  said: 

"The  second  ground  is  that  the  amount  to  be 
paid  is  uncertain,  for  it  provides  for  the  payment, 
not  only  of  interest  which  is  certain,  but  also  of 
taxes,  the  amiount  of  which  must  necessarily  be  un- 


certain  until  after  they  are  assessed  or  imposed 
according  to  law.  The  instrument  in  question  quite 
certainly  is  not  a  negotiable  note/' 

The  note  in  suit  in  the  Walker  case  was  as 
follows : 
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^$800.00.  Paw  Paw,  Mich.,  Nov.  24th,  A.  D. 
1892.  Five  years  after  date,  for  value  received,  I 
promise  to  pay  to  George  E.  Breck  or  bearer  the 
principal  sum  of  eight  hundred  dollars,  with  inter- 
est thereon  at  the  rate  of  seven  per  cent,  per  annum, 
payable  yearly,  to-wit,  on  the  24th  day  of  Novem- 
ber in  each  year  until  due,  and  at  the  rate  of  seven 
per  cent,  per  annum,  paid  annually  after  due,  and 
to  pay  all  taxes  assessed  against  the  real  estate  and 
the  mortgagee's  interest  therein,  described  in  the 
mortgage  given  to  secure  this  note,  until  it  is  paid. 
The  several  installments  of  interest  aforesaid,  for 
said  period,  are  further  evidenced  by  five  interest 
notes  or  coupons,  of  even  date  herewith.  The  pay- 
ment of  this  note  is  secured  by  mortgage,  of  even 
date  herewith,  on  real  estate  described  therein,  in 
Keeler,  Van  Buren  county,  Michigan.  No.  one. 
Jasper  L.  Thompson." 

The  court  held  that  this  note  was  non-nego- 
tiable. 

In  the  Carmody  case,  the  court  said  that  the 
note  in  suit  was  ''in  form  precisely  like  that  consid- 
ered in  Walker  v.  Thompson'',  and  in  deciding  the 
case  said : 

''1.  While  it  is  true  that  the  mortgagee's  inter- 
est in  land  was  not,  at  the  date  of  the  making  of 
the  note  in  question,  October  20,  1894,  subject  to 
assessment  for  taxation  as  such,  yet  the  obligation 
under  this  note  is  not  limited  to  such  assessments  as 
might  in  the  future  be  made  under  existing  laws. 
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but  it  covers  as  well  assessments  Vv^hich  might  there- 
after be  authorized  by  legislation/'  The  note  was 
held  to  be  non-negotiable. 

The  note  in  the  Wistrand  case  contained  the 
following  provision : 

^^This  note  is  secured  by  a  mortgage  on  real 
estate.  This  note  may  become  due  and  payable  at 
once  by  reason  of  the  failure  to  comply  with  the 
conditions  of  the  accompanying  mortgage,  which  is 
made  a  part  hereof.'' 

The  mortgage  provided  ^^If  the  said  party  of 
the  first  part  shall  pay  said  notes,  and  the  interest 
thereon  when  due,  and  shall  pay  all  taxes  and  assess- 
ments levied  against  said  premises  before  the  same 
become  delinquent,  then  this  deed  shall  become  void, 
and  shall  be  released  at  the  cost  of  the  party  of  the 
first  part.  But  should  first  party  fail  to  pay  said 
notes  or  interest,  or  any  part  thereof,  when  due, 
according  to  the  tenor  and  effect  of  said  notes,  or 
fail  to  pay  all  taxes  and  assessments  before  the  same 
become  delinquent,  then  all  said  notes  become  imme- 
diately due  and  payable  at  the  option  of  the  party 
of  the  second  part,  or  the  legal  holder  of  such  notes, 
v/ithout  notice,  and  shall  draw  interest  at  the  rate 
of  12  per  cent,  per  annum  from  the  date  of  said 
note  until  fully  paid." 

It  was  held  that  the  notes  and  the  mortgage 
must  be  read  together,  and  that,  when  so  read,  the 
notes  were  non-negotiable  by  reason  of  the  provision 
in  the  mortgage  for  the  payment  by  the  maker  of 
taxes,  and  that  the  note  would,  at  the  option  of  the 
holder,  become  immediately  due  and  payable  if  such 
taxes  were  not  paid  as  therein  provided. 

In  view  of  what  Mr.  Justice  Ellis  said  and  quot- 
ed in  the  Bright  case,  and  in  view  of  the  decisions  of 
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the  various  courts  in  the  cases  cited  by  him,  can  this 

court  longer  doubt  that  that  decision  was  based 

squarely  upon  the  fact  that  the  maker  of  the  note 

there  in  question  had  agreed  to  pay  taxes,  if  any,  in 

addition  to  paying  the  sum  for  which  the  note  was 
primarily  given? 

Following  the  citation  of  the  above  cases,  Mr. 
Justice  Ellis  said: 

^The  instrument  further  provides  that  ^if  the 
maker  .  .  .  shall  do  any  act  whereby  the  value  of 
said  mortgaged  property  shall  be  impaired,'  the 
whole  amount  shall  at  once  become  due  and  payable, 
and  the  mortgagee  may  proceed  to  collect  the  notes 
and  foreclose  the  mortgage.  This  would  authorize 
the  holder  of  the  note  to  proceed  to  collect  the  note 
and  foreclose  the  mortgage  upon  the  doing  of  any 
one  of  an  almost  infinite  variety  of  things,  such  as 
suffering  or  committing  waste,  suffering  the  build- 
ings to  burn  down  without  replacing  them,  suffering 
a  nuisance  to  be  maintained  upon  the  mortgaged  or 
adjacent  property,  permitting  undesirable  tenants 
to  occupy  the  premises,  and  many  other  things  which 
might  be  suggested.  It  is,  in  effect,  an  undertaking 
to  prevent  these  things,  in  addition  to  the  payment 
of  money.  This  provision  is  closely  allied  to  a  pro- 
vision authorizing  the  holder  of  a  note  to  declare  it 
due  at  any  time  he  may  deem  the  debt  insecure. 
Such  provision  usually,  and  we  think  soundly,  is 
held  to  destroy  the  negotiability  of  the  note.  First 
National  Bank  v,  Bynum^  84  N.  C.  24,  37  Am.  Rep. 
604;  Smith  v,  Marland,  59  Iowa  645,  13  N.  W.  852; 
Holliday  State  Bank  v.  Hoffman,  85  Kan.  71,  116 
Pac.  239,  35  L.  R.  A.  (N  .S!)  390.^' 

In  each  of  the  cases  cited  by  Mr.  Justice  Ellis, 

as  above  quoted,  there  was  a  provision  authorizing 

the  holder  of  the  note  to  collect  it  if  he  deemed  him- 
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self  insecure,  although  the  time  of  payment,  as  fixed 

in  the  note,  had  not  yet  arrived. 

Following  the  above  quotation,  Mr.  Justice  Ellis 

further  said : 

^This  instrument  is  a  contract  in  which  the 
maker  has  undertaken  to  do  many  things  beside  the 
payment  of  a  sum  certain  in  money.  It  is  not  a 
negotiable  promissory  note.  Rem.  &  Bal.  Code, 
^3396  supra.'' 

In  the  opinion  herein,  Mr.  Justice  Ross,  still 

discussing  the  Bright  case,  further  says: 

^^It  is  manifest  that  the  clause  in  the  promis- 
sory note  there  involved  and  considered  is  wholly 
unlike  the  clause  contained  in  the  bonds  here  under 
consideration,  which  expressly  declare  that  ^all  pay- 
ments upon  this  bond,  both  of  the  principal  and 
interest,  shall  be  made  without  deduction  for  any 
tax  or  taxes  that  said  V/ashington  Steel  &  Bolt  Com- 
pany may  be  required  to  pay  or  to  retain  therefrom 
by  any  present  or  future  laws  of  the  United  States 
of  America,  or  of  the  State  of  Washington,'  and  con- 
tains the  further  express  covenant  and  agreement 
on  the  part  of  the  obligor  *to  pay  any  and  all  such 
tax  or  taxes,'  in  effect  an  express  promise  to  pay  both 
principal  and  interest  of  the  bonds  in  full,  without 
any  deduction  on  account  of  any  tax  or  taxes  and  an 
express  covenant  of  the  mortgagor  to  itself  pay  all 
such  taxes.'' 

Was  there  any  provision  in  the  note  in  the 
Bright  case  whereby  any  deduction  was  to  be  made 
by  reason  of  unpaid  taxes,  and  didn't  the  maker  of 
that  note  expressly  covenant  to  himself  pay  all  such 
taxes? 

The  bonds  in  this  case,  in  addition  to  the  pro- 
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vision  quoted  by  Mr.  Justice  Ross,  contained  a  recital 
that  they  were  secured  by  a  mortgages, 

^'covering  and  conveying  all  real  property  and 
personal  property  owned  by  the  said  Washington 
Steel  &  Bolt  Company,  and  more  particularly  de- 
scribed in  said  mortgage,  and  to  which  reference  is 
hereby  made  for  the  nature  and  extent  of  the  security 
and  the  rights  of  the  holders  of  these  bonds,  and  the 
terms  and  conditions  thereof,  which  is  duly  recorded 
in  the  office  of  the  County  Auditor  of  Snohomish 
County,  State  of  Washington.''  (See  copy  bond,  p. 
258  of  Transcript  of  Record.) 

It  will  be  noted  that  not  only  do  the  bonds 
mention  the  mortgage,  but  they  expressly  refer  the 
holder  thereof  to  it,  its  terms  and  condition.  Such 
reference  made  the  terms,  conditions  and  covenants 
of  the  mortgage  a  part  and  parcel  of  each  of  the 
bonds  issued  under  it. 

Sill  V.  Pate,  230  111.  39;  82  N.  E.  356. 

Judy  V.  Warne,  100  N.  E.  (Ind.)  483. 

Strong  v.  Jackson,  123  Mass.  60;  25  Am. 
Rep.  19. 

Broivn  v.  Tom,  26  S.  W.   (Tex.  Civ.  App.) 
299. 

In  each  of  the  foregoing  cases  the  suit  was 
upon  a  promissory  note,  negotiable  in  form,  and  in 
each  of  them  some  reference  was  made  to  some  other 
writing,  viz:  the  Sill  case  recited  that  another  note 
and  a  trust  deed  were  deposited  as  collateral  to  it; 
the  Judy  case  contained  this  statement,  ''Secured 
by  mortgage'';  the  Strong  case  recited  that  it  was 
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secured  by  mortgage;  and  the  Broivn  case  recited 
that  the  makers  thereof  had  indorsed  over,  as  secur- 
ity, a  certain  other  note.  In  none  of  them  was  any 
reference  made  as  to  the  conditions  of  the  writing 
mentioned,  nor  was  the  holder  referred  to  the  writ- 
ing itself.  Notwithstanding  that  fact,  however,  in 
each  case  the  court  held  that  the  holder  of  the  note, 
although  a  holder  for  value  and  before  maturity, 
took  it  subject  to  all  the  conditions  contained  in  the 
writing  referred  to  therein.  The  case  at  bar  is 
much  stronger  than  any  of  those  above  cited,  for 
the  reason  that  the  bonds  here  under  consideration 
expressly  refer  the  holders  thereof  to  the  mortgage 

*^for  the  nature  and  extent  of  the  security  and  the 
rights  of  the  holders  of  these  bonds,  and  the  terms 
and  conditions  thereof.^^ 

Assuming  the  law  to  be  as  laid  down  in  the 
foregoing  cases,  and  there  are  no  decisions  to  the 
contrary,  let  us  see  what,  if  any,  conditions  were 
contained  in  the  mortgage  referred  to  in  the  bonds 
in  suit,  and  which  would  make  them,  when  construed 
with  the  mortgage,  non-negotaible.  A  copy  of  that 
mortgage  is  contained  in  the  Transcript  of  Record 
herein,  is  ^'Petitioner's  Exhibit  39,'^  and  is  to  be 
found  at  pages  277-327. 

Turning  to  pages  293-294  thereof,  we  find  that 

the  Washington  Steel  &  Bolt  Company  covenanted, 

*'that  it  will  keep  the  buildings  and  other  improve- 
ments on  said  premises  in  as  good  condition  as  the 
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same  are  now,  and  not  permit  or  allow  waste  upon 
said  premises,  and  will  keep  the  same  free  and  clear 
of  all  taxes,  liens  or  incumbrances  which  might 
affect  or  impair  the  security  of  the  bondholders, 
under  this  Indenture ;  and  that  at  any  time  hereafter 
on  demand  of  the  Trustee,  it  will  execute  and  deliver 
such  further  assurances  and  instruments  of  title  by 
way  of  security  as  shall  be  necessary  to  correct  any 
imperfection,  which  may  now  exist  in  the  lien  cre- 
ated by  this  Indenture,  or  to  pass  by  way  of  security 
any  other  acquired  title,  or  interest  which  the  Wash- 
ington Steel  &  Bolt  Company  may  hereafter  acquire 
in  perfection  or  enhancemient  of  its  own  present 
title,  or  any  additional  real  or  personal  property, 
which  may  hereafter  be  acquired  or  constructed  by 
the  Washington  Steel  &  Bolt  Company,  and  that 
such  further  assurance  and  such  conveyance  of  such 
other  acquired  property  shall  be  for  the  purpose  of 
affectuating  and  confirming  the  clause  of  this  In- 
denture purporting  to  operate  upon  other  acquired 
property,  and  in  order  to  extend  over  the  same  the 
lien  of  this  Indenture/^ 

Proceeding  to  Article  I   thereof,  and  on  pages 

295-296,  we  find  that  the  Washington  Steel  &  Bolt 

Company, 

"further  covenants  and  agrees  at  all  times  diligently 
to  preserve  all  the  rights  and  privileges  now  pos- 
sessed by  it,  and  which  may  hereafter  be  granted 
to  or  conferred  upon  it,  and  at  all  times  to  do  every- 
thing that  may  be  necessary  to  preserve,  maintain 
or  renew  its  corporate  existence  and  organization, 
and  at  all  times  to  preserve  and  maintain  the  said 
Washington  Steel  &  Bolt  Company's  property,  plant 
or  plants  hereby  conveyed  or  hereafter  acquired  and 
every  part  thereof,  in  good  repair,  working  order 
and  condition,  and  to  supply  all  necessary  machin- 
ery, tools,  stock  equipment,  appliances  and  build- 
ings and  from  time  to  time  to  make  all  needful  and 
proper  repairs,  renewals,  replacements,  useful  and 
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proper  alterations,  additions,  betterments  and  im- 
provements to  the  end  that  the  value  of  the  security 
under  this  Indenture  shall  never  become  lessened  or 
impaired/' 

Article  III  thereof,  pages  296-299  of  record, 
provides  that  if  default  is  made  in  any  of  the  cove- 
nants contained  in  said  mortgage  the  Trustee  may 
take  possession  of  the  property  and  conduct  the 
business,  etc. 

Article  IV  thereof,  pages  299-301  of  the  rec- 
ord, provides  that  if  default  shall  be  made  as  to 
the  payment  of  taxes,  or  as  to  any  of  the  covenants 
or  agreements  contained  in  the  mortgage,  the 
Trustee  may  take  possession  of  the  property,  sell  the 
same,  from  the  proceeds  pay  all  taxes,  etc.,  and  apply 
the  balance  upon  the  bonds. 

Article  V  thereof,  pages  301-306  of  the  record, 
provides  that  if  default  shall  be  made  in  the  inter- 
est, in  the  payment  of  taxes,  or  ^^in  respect  to  any 
act,  promise,  stipulation,  covenant  or  agreement 
herein  contained,''  the  Trustee  may  take  and  oper- 
ate the  property,  as  provided  in  Article  III;  sell  it, 
as  provided  in  Article  IV;  or  proceed  to  foreclose 
the  mortgage  by  suit,  and  that  in  the  event  of  sale, 
either  by  the  Trustee  or  through  foreclosure,  the 
taxes,  charges,  etc.,  are  to  be  first  paid,  and  that  the 
balance  of  the  money  derived  from  the  sale  be  dis- 
tributed among  the  bondholders,  etc. 

Reading  these  covenants  into  the  bonds,  as  we 
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have  seen  they  must  be  read  into  them,  we  then  have 
instruments  which  are,  as  Mr.  Justice  Ellis  said 
about  the  note  in  the  Bright  case,  ^^a  contract  in 
which  the  maker  has  undertaken  to  do  many  things 
beside  the  payment  of  a  sum  certain^  money/' 
Wherein  is  it  possible  to  draw  any  distinction  be- 
tween the  note  in  the  Bright  case  and  the  bonds  in 
this  case?  I  submit  that  no  distinction  exists — not 
even  in  the  provision  providing  for  the  payment  of 
taxes  out  of  the  proceeds  of  the  sale  of  the  property,^ 
although,  as  hereinbefore  pointed  out,  the  Supreme 
Court  of  Washington  did  not  base  its  decision  in  the 
Bright  case  upon  that  provision  of  the  note  there  in 
question. 

In  writing  the  opinion  of  the  court  in  this  case, 
Mr.  Justice  Ross,  after  quoting  from  that  provision 
of  the  bonds  in  this  case  whereby  the  Washington 
Steel  &  Bolt  Company  promises  ''to  pay  any  and 
all  such  tax  or  taxes'';  says  that  this  is  ''in  effect 
an  express  promise  to  pay  both  principal  and  inter- 
est of  the  bonds  in  full,  without  any  deduction  on 
account  of  any  tax  or  taxes  and  an  express  covenant 
of  the  mortgagor  to  itself  pay  all  such  taxes."  It 
will  be  noted  that  Mr.  Justice  Ross  emphasized  the 
words  "without  any  deduction"  by  underscoring 
them,  thereby,  evidently,  basing  his  decision  upon 
the  fact  that,  because  the  amount  of  such  taxes  was 
not  to  be  deducted  from  the  amount  due  upon  the 
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bonds,  this  case  differed  from  the  Bright  case.  Mr. 
Justice  Ross,  evidently,  assumed  that  the  decision 
in  the  Bright  case  was  based  upon  the  fact  that  the 
holder  of  the  note  there  under  discussion  was  em- 
powered to  take  advantage  of  certain  lapses  of  the 
maker  of  the  note,  and  to  do  certain  things  in  the 
event  such  lapses  occurred.  Such,  however,  was  not 
the  ground  of  the  decision  in  the  Bright  case,  but 
the  note  in  that  case  was  held  to  be  non-negotiable 
because  it  was  ^^a  contract  in  which  the  maker  has 
undertaken  to  do  many  things  beside  the  payment 
of  a  sum  certain  in  money.'^  Has  the  maker  of 
these  bonds  undertaken  to  do  fewer  things  ^^beside 
the  payment  of  a  sum  certain  in  money''  than  had 
the  maker  of  the  note  in  the  Bright  case? 

The  Negotiable  Instrument  Act  of  the  State  of 
Washington  was  passed  in  1899,  and  both  the  note 
in  the  Bright  case  and  the  bonds  in  this  case  were 
issued  under  that  act.  A  copy  of  so  much  of  that 
act  as  is  material  to  the  question  here  discussed  is 
set  forth,  at  length,  in  the  opinion  in  the  Bright 
case,  also  in  the  brief  of  the  Trustee  in  Bankruptcy 
herein  (pages  40-42),  and  I  beg  to  refer  the  court 
thereto,  without  repeating  it  here. 

When  the  v/riter  of  this  petition  for  a  rehear- 
ing wrote  the  brief  for  the  Trustee  in  Bankruptcy 
herein,  he  did  not  go  so  thoroughly  into  a  discussion 
of  the  decision  in  the  Bright  case  as  he  has  now  done 
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for  the  reason  that,  to  his  mind  at  least,  the  decision 
in  that  case  and  the  opinion  written  by  Mr.  Justice 
Ellis  therein,  were  so  absoli.itely  plain  that  no  possi- 
ble misunderstanding  of  what  was  decided  there,  or 
of  the  ground  upon  which  that  decision  was  based, 
could  be  had.  He  has  now  attempted  to  rectify  the 
mistake  he  then  made. 

It  is  quite  evident  that  Mr.  Justice  Ross  con- 
sidered C.  F.  Chapin,  Meta  McElroy,  and  Thomas 
Burley  holders  of  bonds  ^^in  good  faith  and  for 
value."  Did  he  overlook  the  fact  that  at  the  time 
they  purchased  the  bonds  from  McPhaden  they  were 
all  stockholders  in  the  Washington  Steel  &  Bolt 
Company,  and  that  as  such  they  were  chargeable 
with  knowledge  as  to  the  conditions  of  the  mort- 
gage, and  chargeable  with  knowledge  as  to  how 
McPhaden  acquired  the  bonds  he  transferred  to 
them?  Attention  was  specifically  called  to  that  fact 
in  the  brief  for  the  Trustee  in  Bankruptcy,  page  33, 
as  follows: 

''In  the  first  place,  Chapin,  Mrs.  McElroy,  and 
Burley  were  all  stockholders  in  the  Washington 
Steel  &  Bolt  Company  at  the  time  they  bought  their 
bonds.  (See  testimony  of  Burley,  Record,  p.  178; 
testimony  of  Chapin,  Record,  p.  216  ;  and  testimony 
of  Mrs.  McElroy,  Record,  p.  218).  Being  stockhold- 
ers, they  were  bound  to  know  the  provisions  of  the 
trust  deed." 

What  has  heretofore  been  said  in  this  petition 

has,  as  the  court  has  already  seen,  been  upon  the 
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error  claimed  under  II  of  the  statement  of  errors 
herein,  viz :  misconstruction  of  what  was  decided  by 
the  Supreme  Court  of  Washington  in  the  Bright 
case.  The  error  claimed  under  III  of  the  statement 
of  errors  is,  however,  covered  by  the  cases  cited  in 
the  discussion  under  II  of  that  statement  inasmuch 
as  they  show  the  law  to  be  that  an  instrument,  other- 
wise negotiable,  is  made  non-negotiable  by  the  inser- 
tion therein  of  a  promise  by  the  maker  to  pay  any 
taxes  that  may  be  levied  upon  the  interest  of  the 
holder  of  the  instrument,  in  addition  to  the  pay- 
ment of  the  sum  primarily  provided  for  in  the  in- 
strument, and  that,  too,  entirely  irrespective  of  the 
decision  in  the  Bright  case. 

Your  petitioner  begs  leave  to  refer  to,  and  make 
a  part  of  this  petition  for  a  rehearing,  his  brief 
heretofore  filed  herein,  as  fully  as  if  the  same  was 
incorporated  at  length  herein,  and  asks  to  have  the 
arguments  therein  considered  as  fully  upon  the 
decision  of  this  petition  as  if  it  was  so  incorporated 
herein  at  length. 

Wherefore,  your  petitioner  prays  that  a  rehear- 
ing be  granted  him  herein,  and  he  will  ever  pray. 

EDWARD  H.  CHAVELLE, 

Petitioner. 
J.  W.  RUSSELL, 

Petitioner's  Attorney. 
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State  of  Washington,  ) 
County  of  King.       f  ^^• 

Edward  H.  Chavelle,  being  duly  sworn,  deposes 
and  says  that  he  is  the  petitioner  in  the  foregoing 
petition  named ;  that  he  has  read  the  foregoing  peti- 
tion, knows  the  contents  thereof,  and  believes  the 
same  to  be  true. 

Subscribed  and  sworn  to  before  me  this  30th 
day  of  October,  1915. 

EDWARD  H.  CHAVELLE, 


B.  T.  WOODS,  JR. 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 

(L.  S.) 


State  of  Washington,  ) 
County  of  King.       )  ^^• 

I,  Joel  W.  Russell,  attorney  for  the  petitioner 
above  named,  and  counsel  for  him  herein,  do  hereby 
certify  that,  in  my  judgment,  said  petition  for  a 
rehearing  herein  is  well  founded,  and  further  certify 
that  it  is  not  interposed  for  delay. 

J.  W.  RUSSELL. 
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